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To: 
From: 
Sent: 
Subject: 

OGC ARLO[OGC_ARLO@epa.gov] 
Graham, Cheryl 
Mon 4/3/2017 10:4 7:44AM 
Reminder: 04/03/17 Reg Review Agenda Updates 

Attached is the strikeout version of the reg agenda, if you have any additions/deletions please let me 
know by 11:00 today. Reg Review is scheduled for today (4/3) at 2:30pm in room 4045. 

Thank you 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 
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To: Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Anderson, Lea[anderson.lea@epa.gov]; Marks, Matthew[Marks.Matthew@epa.gov]; Hogan, 
Stephan ie[Hogan. Stephan ie@epa .gov] 
From: Smith, Kristi 
Sent: Fri 3/31/2017 9:14:50 PM 
Subject: FW: Tex Reg Haze, What we need for Texas SIP AND Ark_ TX sticking points 

Elliott-

Given that the focus appears to be hazeL.~.~-~-~-~-~-~-~-~-~-~-~-~-~-~-~~-~;-~~-~~~~#?.~~~Y~~il~.~C.~.~-~-~-~-~-~-~-~-~-~-~-~.J I'll let 
you, Matt, & Lea take the lead. But please let Stephanie & I know if there are transport-related 
elements we should review. 

- Kristi 

Kristi M. Smith *Assistant General Counsel for the NAAQS Implementation Group* Air & Radiation Law 
Office * US EPA, Office of General Counsel* smith.kristi@epa.gov * (202) 564-3068 * 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, attorney-client, 
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ. 

From: Koerber, Mike 
Sent: Friday, March 31, 2017 4:45 PM 
To: Beaver, Melinda <Beaver.Melinda@epa.gov>; Smith, Kristi <Smith.Kristi@epa.gov>; 
Lorang, Phil <Lorang.Phil@epa.gov>; Werner, Christopher <Wemer.Christopher@epa.gov>; 
Anderson, Lea <anderson.lea@epa.gov>; Marks, Matthew <Marks.Matthew@epa.gov>; Hogan, 
Stephanie <Hogan.Stephanie@epa.gov>; Jones, Rhea <Jones.Rhea@epa.gov> 
Cc: Wood, Anna <W ood.Anna@epa.gov> 
Subject: FW: Tex Reg Haze, What we need for Texas SIP AND Ark_ TX sticking points 

See note from Region 6 .... 

ED_001237 _00000536-00001 
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From: Stenger, Wren 
Sent: Friday, March 31,2017 4:39PM 
To: Coleman, Sam :::~-!~M~fiJilif!l'~~!Y· 
Guy '!2!2lliil@;m_JJJ!Y@S:llil~gQY 

Wood, 

All, 

Three things to catch all up on activities this week and needed moving forward on 
Texas Reg Haze: 

1. TO DO: What we need from Texas for a Reg Haze SIP (2nd attached file). 
We created a one-page document for Sam in advance of the March 28 meeting in 

.-·--~~-~!~.~: .... ~.~~ .. 1?.!.~.~-i-~~~--t_<? .. ~-~! .. ~.?.-~.~!~.~~-~--~!~i_l_~~-!?. .. !~-~~~.L~:.~:.~~-~-~:~~:::.~~-!i.!:§!:t~.!.~~~~:.~~§..~~:~!:.~:.~:.J. 
I Ex. 5- Deliberative Process I 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

2. FYI: We prepared a "sticking" points document for Texas and Arkansas Reg 
Haze at the request ofHQs for Sarah and the Administrator. It is the 1st file 
attached. 

3. TO DO: The Air Branch developed notes on "ideas" discussed with TCEQ at 
the Austin, March 28 meeting. It is the Yd file attached. We need to continue to 
develop ideas for a path forward with TCEQ to ultimately capture what works and 
eliminate things that won't work. 

ED_001237 _00000536-00002 
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4. NEXT STEPS: Our commitment from the Austin meeting was to proceed 
with 1-2 calls weekly to work towards what Texas can provide for an approvable 
SIP. The Air Branch will take the lead for scheduling and inviting folks to these 
calls. 

Anna, Mike, 

You can share with your folks or not. The Air Branch will be sharing out our 
drafts more broadly as they schedule the meetings. 

As we edit and share documents, please make sure they are dated. 

Thanks to all for the efforts this week. More to come. 

ED_001237 _00000536-00003 
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From: Algoe-Eakin, Amy 
Location: R? -R02.4-F28-8/R7 -RO 
I mporta nee : Norma I ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
Subject: NE RH Status of Review- Conference Line-i Ex. 6 - Personal Privacy i 
Agenda Added '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Start Date/Time: Thur 12/1/2016 5:00:00 PM 
End Date/Time: Thur 12/1/2016 6:00:00 PM 

Proposed Agenda 

______ J1. ___ 0._i_~_G!J.~_$.__yyhy we took remand~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Ex~-·-s-·=-"Defibe-rat-iv·e--Proc-ess-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
! ! '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

!.-~~~-~-~-~~~~~-~~~~~~-~-~-~~~~~-~-.! 

2) Previous discussion regarding rationale for notice (see attached email from Matt Marks) 

··----~L_.f9.~~-~-9.-~--t~E?.-~?.:~kground{~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~f(~~f.~!~~~~~~!.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J 
! Ex. 5 - Deliberative Process i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Ex.S -Deliberative Process 

4) Who revises the notice? Revised schedule for signature. 

ED_001237 _00000263-00001 
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To: OGC ARLO[OGC_ARLO@epa.gov] 
From: Graham, Cheryl 
Sent: Mon 3/27/2017 12:32:07 PM 
Subject: 03/27/17 Reg Review Agenda Updates 

Attached is the latest strikeout version of the reg agenda, if you have any additions/deletions please let 
me know by 11:00 today. Reg Review is scheduled for today (3/27) at 2:30pm in room 4045. 

Thank you 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 

ED_001237 _00000829-00001 
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To: 
From: 
Sent: 
Subject: 

Anderson, Lea[ anderson .lea@e pa .gov] 
Nann, Barbara 
Fri 2/17/2017 8:58:31 PM 
FW: AR RH SIP Appendix 10.1 

"The following discussion 

demonstrates how, in the case where it can be demonstrated that the anticipated rate of 

progress toward a return to natural background conditions results in achieving that goal 

prior to the statutorily-mandated timeframe, the four factor analysis becomes an 

unnecessary exercise." 

From: Medina, Dayana 
Sent: Friday, February 17, 2017 2:44PM 
To: Nann, Barbara <nann.barbara@epa.gov> 
Subject: AR RH SIP Appendix 10.1 

Hi Barbara, 

The appendix you're looking for is found under "Appendix Volume 6" of the SIP, which is a pdf 
file that is 633 pages long and was too large for our server to allow me to email. So I had to 
extract Appendix 10.1 from the file. Here it is. Let me know if there are any other appendices 
you need. 

Thanks, 

Dayana Medina 

ED_001237 _00001227-00001 
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U.S. Environmental Protection Agency, Region 6 

Multimedia Division 

State Implementation Section A (6MM-AA) 

214-665-7241 

ED_001237 _00001227-00002 
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To: 
From: 
Sent: 
Subject: 

Anderson, Lea[ anderson .lea@e pa .gov] 
Nann, Barbara 
Fri 2/17/2017 8:19:01 PM 
RE: briefing on Entergy Independence 

From: Anderson, Lea 
Sent: Friday, February 17, 2017 12:38 PM 
To: Nann, Barbara <nann.barbara@epa.gov> 
Subject: briefing on Entergy Independence 

Barbara, 

Is the Arkansas SIP in regulations.gov for the prior disapproval in 2012? 

Do you have time today to look throughJb_E? __ $.1_f:>J9._.?_E?~ . .YY_b.?JJYRE?._.9.f.§IJ§Iy~!~_{tf__§Q.Y_) __ Y.Y.§~---·-·-·-·-·· 
done to address reasonable progress? ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~-~:.?_.::_~_t~~~~-~X-~~-~:.~_t ________________________________________ j 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
; 
; 
; 
; 
! Ex. 5 -Attorney Client 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Also,,.-~bJtE?_gj_g_gjog __ t_b.r9._~g_b.Jb.~.-$JE . ..._q§l_o __ Y.9._lJ._.?.~E?._.!Ob_E?Y..~E?.-~<2f.!l?.~.-b.9..\.Y...!hE?._.RJ~.G.?._.Y.Y.~[E?._. ______________________ , 
set? i Ex_ 5 - Attornev Client i 

·-·-·---~-=-~-~-.i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-=:...::.~:..~~..:~:.:_:_-:_.:.:.:::L~:~:.:_-:..::.:.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1. 

Ex. 5 - Attorney Client 

thanks, 

Lea 

ED_001237 _00001229-00001 
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To: Anderson, Lea[anderson.lea@epa.gov]; Nann, Barbara[nann.barbara@epa.gov] 
From: Spence, Samara (ENRD) 
Sent: Thur 12/22/2016 5:43:52 PM 
Subject: ARRH - Mots to Intervene 

Lea and Barbara, 

The motion to intervene from Entergy, AECC, and EEAA has been filed. I'm also sending the 
previous one from NPCA and Sierra Club because I can't remember ifl sent it before. [·-E-~~-5-~-A"ii~~~~·;·cli~~~-1 

[~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-~~~~~~~~jj~~f.~~j(~~l~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J' 

Please let me know what you've decided about Ark Affordable Energy Coalitions similar 
pending motion. 

Samara 

ED_001237_00001244-00001 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

ARKANSAS AFFORDABLE 
ENERGY COALITION, 

Petitioner, 

v. 

UNITED STATES 
ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No. 16-4296 

OPENING BRIEF OF THE ARKANSAS AFFORDABLE ENERGY COALITION 

Mark Walters 
Mike Nasi 
JACKSON WALKER L.L.P. 
100 Congress Ave., Suite 1100 
Austin, Texas 78701 
[Tel.] (512) 236-2360 
[Fax] (512) 236-2000 

COUNSEL FOR THE ARKANSAS 

AFFOFnABLE ENERGY COALITION 

ED_001237 _00001221-00001 
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SUMMARY OF THE CASE AND STATEMENT REGARDING ORAL 
ARGUMENT 

Petitioner the Arkansas Affordable Energy Coalition (AAEC) seeks an order 

vacating the final rule promulgated by the United States Environmental Protection 

Agency entitled, "Promulgation of Air Quality Implementation Plans; State of 

Arkansas; Regional Haze and Interstate Visibility Transport Federal 

Implementation Plan," 81 Fed. Reg. 66332 (Sept. 27, 2016). The rule conflicts 

with federal law and is in excess of EPA's authority. It requires expenditures of 

well over $1 billion with little or no benefit. These costs will ultimately be borne 

by customers and rate payers, including members of AAEC. 

A number of other petitions have been filed challenging the rule. All the 

petitions have been consolidated under the lead case, State of Arkansas, et al v. 

United States Environmental Protection Agency, et al., No. 16-4270. AAEC 

believes that, considering all the petitions together as a single "case," this is an 

exceptional case warranting argument in excess of 30 minutes per side. 

1 
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RULE 26.1 DISCLOSURE STATEMENT OF 
ARKANSAS AFFORDABLE ENERGY COALITION 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Circuit Rule 26.1, the Arkansas Affordable Energy Coalition declares as follows: 

the Arkansas Affordable Energy Coalition is an association of Arkansas electric 

power consumers, suppliers of goods and services to the electric power industry, 

and/or associations that support them. The Arkansas Affordable Energy Coalition 

does not have a parent corporation, and no publicly held corporation owns 10% or 

more of its stock. 

11 
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TABLE OF CONTENTS 
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STATEMENT OF JURISDICTION 

On September 27, 2016, EPA published "Promulgation of Air Quality 

Implementation Plans; State of Arkansas; Regional Haze and Interstate Visibility 

Transport Federal Implementation Plan," 81 Fed. Reg. 66332 (September 27, 

2016). On November 23, 2016, AAEC timely filed a petition for review of this 

rule in this Court. The Court has jurisdiction over AAEC 's petition pursuant to 

section 307(b) of the Clean Air Act, 42 U.S.C. 7607(b). 

1 
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ISSUES PRESENTED 

1. Did EPA err in imposing pollution controls under the "reasonable progress" 
prong of the Regional Haze Program, 42 U.S.C. § 7491, when Arkansas was 
already making "reasonable progress" without such controls? Apposite 
Authority: 42 U.S.C. § 749l(b)(2). 

2. Did EPA err in analyzing individual sources of air pollution and imposing 
source-specific requirements under the "reasonable progress" prong of the 
Regional Haze Program? Apposite Authority: Texas v. EPA, 829 F.3d 405, 
427-28 (5th Cir. 2016); 42 U.S.C. § 749l(a)(3), (b)(l); 40 C.F.R. §§ 51.301, 
308(d). 

3. Must EPA's Federal Implementation Plan for Arkansas for regional haze be 
set aside because EPA failed to properly consider all the costs of the 
pollution controls that are required to be installed? Apposite Authority: 
Michigan v. EPA, 135 S. Ct. 2669 (2015). 

4. Did EPA fail to properly consider and adequately explain its rationale as to 
cost as it relates to the anticipated improvement in visibility from the 
pollution controls required by EPA's Federal Implementation Plan for 
Arkansas? Apposite Authority: Michigan v. EPA, 135 S. Ct. 2669 (2015); 
Nat'! Parks Conservation Ass'n v. EPA, 788 F.3d 1134 (9th Cir. 2014). 

5. Did EPA err in making its Best Available Retrofit Technology 
determinations by failing to consider the use of low-sulfur coal as a control 
technology? Apposite Authority: North Dakota v. EPA, 730 F.3d 750, 764 
(8th Cir. 2013); 42 U.S.C. § 749l(g)(2). 

6. Must EPA's determination that scrubbers must be installed at certain power 
plants be set aside because EPA failed to consider other required factors? 
Apposite Authority: GenOn REMA, LLC v. EPA, 722 F.3d 513, 516 (3rd 
Cir. 2013); U.S. Magnesium, LLC v. EPA, 690 F.3d 1157, 1159 (lOth Cir. 
2012); Ark. Code Ann. § 8-4-312. 

7. Were EPA's decisions on baseline visibility impacts and visibility 
improvements unreasonable? Apposite Authority: 40 CFR Part 51, App. Y, 
§ IV.D.4.c. 

2 
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STATEMENT OF FACTS/STATEMENT OF THE CASE 

This case involves a challenge-filed initially in this Court pursuant to 

§ 307(b) of the Clean Air Act ("CAA" or "Act"), 42 U.S.C. § 7607(b )-to a final 

rule of the United States Environmental Protection Agency ("EPA"), promulgated 

under Section 169A of the CAA, 42 U.S.C. § 7491. This section establishes what 

is sometimes called the "Regional Haze Program." It addresses visibility in federal 

Class I areas, which include many national parks and wilderness areas. 42 U.S.C. 

§§ 7472(a), 7491(g)(5). Under the Regional Haze Program, states are to develop 

State Implementation Plans (SIPs) containing "emission limits, schedules of 

compliance and other measures" in a series of ten-year state programs "as may be 

necessary to make reasonable progress toward meeting the national" visibility goal. 

See 42 U.S.C. § 7491(b)(2). The "national visibility goal" is "the prevention of 

any future, and the remedying of any existing, impairment of visibility in 

mandatory Class I Federal areas which impairment results from manmade air 

pollution." 42 U.S.C. § 7491(a)(1). 

The State of Arkansas submitted a SIP. EPA approved part of Arkansas's 

SIP, but disapproved other parts. Approval and Promulgation of Implementation 

Plans; Regional Haze State Implementation Plan; Interstate Transport State 

Implementation Plan to Address Pollution Affecting Visibility and Regional Haze; 

Final Rule, 77 Fed. Reg. 14604 (Mar. 12, 2012). Over four years later, EPA 

3 
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promulgated a Federal Implementation Plan ("FIP") to replace the disapproved 

portions of Arkansas's SIP. This final EPA rule was published in the Federal 

Register at 81 Fed. Reg. 66332 (Sept. 27, 2016) and is entitled: Promulgation of 

Air Quality Implementation Plans; State of Arkansas; Regional Haze and 

Interstate Visibility Transport Federal Implementation Plan (the "Rule" or "Final 

Rule" or the "FIP" or the "Final FIP"). 1 It is this FIP that AAEC and the other 

petitioners now challenge. 

There are two Class I areas in Arkansas: the Caney Creek Wilderness Area 

and the Upper Buffalo Wilderness Area. 81 Fed. Reg. at 66332, JA __ . In 

addition, EPA claims that emissions from two sources in Arkansas contribute to 

regional haze in two Class I areas in Missouri: the Hercules-Glades Wilderness 

Area and the Mingo National Wildlife Refuge. 81 Fed. Reg. at 66332, JA __ ? 

1 EPA first proposed the FIP in April 2015: Promulgation of Air Quality 
Implementation Plans; State of Arkansas; Regional Haze and Interstate Visibility 
Transport Federal Implementation Plan, 80 Fed. Reg. 18944 (April 8, 2015) (the 
"Proposed FIP"). The Finai FIP finaiizes the substantive requirements of the 
Proposed FIP, except where it is indicated in the Final FIP that changes have been 
made. See, e.g., 81 Fed. Reg. at 66333, 66338, JA , __ 
2 In the Proposed FIP, EPA stated that the interstate visibility provision of CAA 
§ 110(a)(2)(D)(i)(II) required Arkansas to comply with EPA's FIP in order to 
"ensure that emissions reductions other states relied on in their RPG 
demonstrations take place." 80 Fed. Reg. at 18998. In the Final FIP, however, 
EPA stated that "an approved Regional Haze SIP is not the only possible means to 
satisfy" the CAA interstate visibility transport provision (81 Fed. Reg. at 66413) 
and appears to have abandoned this argument. However, to the extent that EPA 
maintains the position stated in its Proposed FIP, EPA's action is not based on its 
regulations, is in excess of its authority and is contrary to the CAA. See EPA-R06-
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Among other things, EPA's FIP reqmres the installation of pollution 

controls for sulfur dioxide (S02) in the form of flue gas desulfurization units 

(commonly referred to as "scrubbers," see 81 Fed. Reg. at 66335, JA ) at 

three coal-fired power plants: the White Bluff Electric Power Plant near Redfield, 

Arkansas ("White Bluff') (two units); the Independence Steam Electric Station 

near Newark, Arkansas ("Independence") (two units); and the Flint Creek Power 

Plant in Gentry, Arkansas ("Flint Creek"). 81 Fed. Reg. at 66335-36, 66341, 

66343, JA ______ .3 Flint Creek is owned by Southwestern Electric 

Power Company and co-petitioners Arkansas Electric Cooperative Corporation 

("AECC"). White Bluff and Independence are owned by AECC and co-petitioners 

Entergy Arkansas Inc., Entergy Mississippi Inc. and Entergy Power LLC 

(collectively "Entergy"), as well as several Arkansas municipal utilities. 

The total estimated cost of the controls required by the FIP is in excess of $2 

billion-with a "b". See 81 Fed. Reg. at 66356, 66406. The visibility benefits, 

according to EPi\:..'s o\:vn figures, \:viii be virtually nil.4 

OAR-2015-0189-0163, Comments ofNucor Steel- Arkansas and Nucor-Yamato 
Steel Company ("Nucor comments") at 50-53, JA __ 
3 For Flint Creek, EPA's emission limits for S02 were calculated based on a 
particular type of scrubber referred to as "Novel Integrated Technology" or "NID." 
See 81 Fed. Reg. at 66335,66341, JA ___ _ 
4 Throughout the FIP, EPA describes anticipated visibility improvements using 
unquantified subjective terms like "significant" and "considerable." As explained 
below, however, as calculated by EPA, most of these alleged benefits would be so 
small they would not be observable with the human eye. 
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AAEC is a coalition that includes electric consumers, and associations of 

consumers, that receive power from the affected power plants. For example, the 

Arkansas steel mills of AAEC member Nucor Corporation are significant 

customers of and members in the Mississippi County Electric Cooperative, Inc. 

(MCECI). MCECI is a member of Arkansas Electric Cooperatives, Inc. (AECI), 

which is a co-owner of the Independence, White Bluff, and Flint Creek plants. 

Much of the electricity purchased by Nucor's Arkansas mills comes from these 

three power plants. AAEC's membership also includes Arkansas Electric Energy 

Consumers, whose members are large, industrial customers of Entergy Arkansas, 

Inc. 

Plant owners and operators will be responsible initially for the cost of 

installing the pollution controls mandated by the FIP. However, Arkansas law 

permits the direct pass through and recovery of the costs and expenses of 

installing, operating, and maintaining such pollution controls from electric utility 

customers and ratepayers, such as 1'-Jucor and other l~\11A1EC members, through 

electricity rates and tariffs filed with the Arkansas Public Service Commission. 

See Ark. Code Ann. §§ 23-4-501, -504 (authorizing an immediate utility rate 

surcharge to recover costs incurred by a utility to comply with environmental 

regulations). 
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In addition, AAEC' s members include providers of goods and services to 

power plants, in particular coal-fired power plants, including those affected by the 

FIP. These providers of goods and services would be harmed financially if, instead 

of installing the scrubbers, any of these plants were to curtail operations or close in 

response to the FIP, and this has been suggested as a possibility. 

A total of seven petitions for review have been filed m this Court 

challenging the FIP, including the one filed by the Sierra Club and the National 

Parks Conservation Association, one filed by the State of Arkansas, and one filed 

by AAEC. These petitions have all been consolidated under Case No. 16-4270, 

The State of Arkansas v. United States Environmental Protection Agency, et al. 

Also consolidated as part of this case are petitions for review filed by the State of 

Arkansas and Entergy challenging EPA's failure to grant Motions for 

Reconsideration of the FIP filed with the agency. 

SUMMARY OF ARGUMENT 

The FIP must be set aside as arbitrary and capricious, an abuse of discretion, 

and/or otherwise unlawful for numerous reasons, seven of which are discussed 

here. 

First, it is undisputed that Arkansas is already, without the installation of 

scrubbers at Independence, making the reasonable progress towards the national 

visibility goal that the Regional Haze Rule requires. It was unlawful for EPA to 
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reqmre the installation of scrubbers at Independence as "necessary" to make 

reasonable progress. 

Second, in analyzing reasonable progress, it is impermissible for EPA to 

individually analyze specific sources, i.e., Independence. Instead, it may only 

consider categories of sources, like "electric generating units." 

Third, EPA's determination that scrubbers must be installed at 

Independence, White Bluff, and Flint Creek must be set aside because EPA failed 

to properly consider all relevant costs. 

Fourth, EPA's determination that scrubbers must be installed White Bluff, 

Independence, and Flint Creek must be set aside because EPA failed to properly 

consider and failed to adequately explain its rationale as to cost as it relates to the 

anticipated improvement in visibility. 

Fifth, EPA's determination that scrubbers must be installed at White Bluff 

and Flint Creek as the "best available retrofit technology" must be set aside 

because EP l~1 failed to consider the use of lo\:v-sulfur coal as a control technology. 

Sixth, EPA's determination that scrubbers must be installed at 

Independence, White Bluff, and Flint Creek must be set aside because EPA failed 

to consider other required factors. 
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Seventh, EPA's decisions on baseline visibility impacts and visibility 

improvements are unreasonable and do not support its determinations that 

scrubbers must be installed at Independence, White Bluff, and Flint Creek. 

STANDARD OF REVIEW 

The Court must set aside any final EPA action that is "arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law; contrary to 

constitutional right, power, privilege or immunity; in excess of statutory 

jurisdiction, authority, or limitations, or short of statutory right; or without 

observance of procedure required by law." CAA § 307( d)(9), 42 U.S.C. 

§ 7607( d)(9). 

ARGUMENT 

The Clean Air Act has been described as "an experiment" in "cooperative 

federalism"-the idea that the national, state, and local governments will work 

together cooperatively and collectively to solve a common problem. Michigan v. 

EPA, 268 F.3d 1075, 1083 (D.C. Cir. 2001). The Act "establishes a 

comprehensive program for controlling and improving the nation's air quality 

through state and federal regulation." BCCA Appeal Grp. v. EPA, 355 F.3d 817, 

821-22 (5th Cir. 2003). The Act establishes a preference, however, that states, not 

EPA, are the primary engines driving the process. 
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For example, CAA § 110, 42 U.S.C. § 7410, creates a framework for 

managmg air quality through National Ambient Air Quality Standards or 

"NAAQS." Under this framework, EPA's pnmary role is to set appropriate 

standards. It is up to the states, in the first instance, to decide how to best meet 

those standards through SIPs, and the CAA grants each state "wide discretion in 

formulating its plan .... " Union Elec. Cu. v. EPA, 427 U.S. 246, 250 (1976). 

"[S]o long as the ultimate effect of a State's choice of emission limitations is 

compliance with the national standards for ambient air, the State is at liberty to 

adopt whatever mix of emission limitations it deems best suited to its particular 

situation." Train v. Nat. Res. Def Council, Inc., 421 U.S. 60, 79 (1975). 

This same structural framework applies to the CAA's Regional Haze 

Program, codified in CAA § 169A, 42 U.S.C. § 7491. The Regional Haze 

Program addresses visibility in federal Class I areas, which are certain international 

parks, national wilderness areas, national memorial parks larger than 5,000 acres, 

and national parks larger than 6,000 acres. 42 U.S.C. §§ 7472(a), 749l(g)(5).5 

Under CAA § 169 A, the national government-represented by EPA-is to work 

together with the states to establish and attempt to meet the "national goal" of 

"preventi[ ng] [] any future, and . . . remedying [] any existing, impairment of 

5 Additionally, the areas must have been in existence on August 7, 1977, to be 
Class I areas. See 42 U.S.C. § 7472(a). 
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visibility in mandatory class I Federal areas which impairment results from man

made air pollution." 42 U.S.C. § 7491(a)(1). 

Consistent with the structure described above, under the Regional Haze 

Program, EPA's primary responsibility is to identify those federal Class I areas 

where "visibility is an important value," 42 U.S.C. § 7491(a)(2), and to promulgate 

regulations to guide the states in developing SIPs to improve visibility in the 

identified areas. 

A state SIP must contain "emission limits, schedules of compliance and 

other measures" in a series of 1 0-year state plans "as may be necessary to make 

reasonable progress toward meeting the national" visibility goal. See 42 U.S.C. 

§ 7 491 (b )(2) (emphasis added). As noted above, the national visibility goal is to 

prevent any future, and remedy any existing, visibility impairment in Class I areas 

caused by anthropogenic pollution. See id. § 7491(a)(1). Congress, however, did 

not specify a timetable for meeting this goal. EPA, through its Regional Haze 

Rule, 40 C.F .R. § 51.300 et seq., has established a goal ''to restore natural visibility 

conditions at Class I areas by 2064." 81 Fed. Reg. 66332, JA __ . The CAA, 

however, does not require that this goal be met by 2064, but "only that reasonable 

progress be made towards the goal during each planning period." 81 Fed. Reg. 

66355, JA __ ; see also 42 U.S.C. § 7491(a)(4) (requiring EPA to promulgate 

regulations to assure reasonable progress towards meeting the national goal). 
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There are three primary components of a state's SIP. First, it must contain 

"reasonable progress goals," or "RPGs," "that provide for reasonable progress 

towards achieving natural visibility conditions" 40 C.F.R. § 51.308(d)(l). To 

calculate RPGs, a state must first "[a ]nalyze and determine the rate of progress 

needed to attain natural visibility conditions by the year 2064." Id. 

§ 51.308(d)(l)(B). This rate ofprogress is often referred to as the "uniform rate of 

progress" or "URP," and the slope from the present visibility conditions (expressed 

in numerical deciviews ( dv)) to natural visibility conditions in 2064 via URP is 

sometimes referred to as "the glide path." See, e.g., 81 Fed. Reg. at 66367, 

J.A. 
--

For convenience, the portion of the Regional Haze Program dealing with 

reasonable progress is referred to as the "reasonable progress prong." CAA § 

169A(g)(l), 42 U.S.C. § 749l(g)(l), sets out four factors to be considered in 

determining reasonable progress: 

D the costs of compliance; 

D the time necessary for compliance; 

D the energy and nonair quality environmental impacts of compliance; 
and 

D the remaining useful life of any existing source subject to such 
requirements. 
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The second component of a state's SIP is a long-term (10-15 year) strategy 

for making reasonable progress towards meeting the national visibility goal. 42 

U.S.C. § 7491(b)(2)(B). 

Finally, a SIP must also identify the "best available retrofit technology" 

(BART) for 26 listed source categories. Sources that meet these criteria are often 

referred to as "BART eligible sources." One such category, applicable to White 

Bluff and Flint Creek, is "fossil-fuel fired steam electric plants of more than 250 

million British thermal units per hour heat input-that (a) have the potential to 

emit 250 tons or more of "any pollutant;" (b) were constructed between 1962 and 

1977; and (c) emit "any air pollutant which may reasonably be anticipated to cause 

or contribute to any impairment of visibility in any" Class I area. 42 U.S.C. 

§ 7491(b)(2)(A) & (g)(7). 

CAA § 169A(g)(2), 42 U.S.C. § 7491(g)(2), lists five factors to be 

considered in determining BART for a BART eligible source: 

D the costs of compliance; 

D the energy and nonair quality environmental impacts of compliance; 

D any existing pollution control technology in use at the source; 

D the remaining useful life of the source; and 

D the degree of improvement in visibility which may reasonably be 
anticipated to result from the use of such technology. 
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As discussed above, EPA's role in this process is to review the state's SIP 

for compliance with the CAA. Only if a state fails to comply with the CAA may 

EPA itself draft a state-specific plan, like the FIP at issue here. CAA § 11 0( c), 42 

U.S.C. § 7410(c). Importantly for this case, however, where EPA promulgates a 

FIP, the same requirements for state SIPs apply to the FIP. 

In this case, the State of Arkansas submitted a SIP. See 81 Fed. Reg. 66333. 

Moreover, it is undisputed that Arkansas is already exceeding its "reasonable 

progress" goals for the first reporting period ending in 2018, and that regional haze 

has declined and visibility has improved in federal Class I areas in Arkansas since 

2002. See EPA-R06-0AR-2015-0189-1063, Arkansas Department of 

Environmental Quality Five-Year Regional Haze Progress Report-Revised 

(ADEQ RHPRR) 46-53, 55-56 (May 2015), JA __ ; Nucor comments, Ex. 3, 

JA . Indeed, within the FIP itself, EPA effectively concedes, repeatedly, 

that-even without the installation of any of these controls-Arkansas is already 

belo\:v the UFJl rate and, therefore, already in compliance \:vith the ''glide path" to 

meet the national visibility goal by 2064. See, e.g., 81 Fed. Reg. at 66351, 66360-

61,66363, 66370, JA _______ _ 
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Notwithstanding these concessions, EPA approved only part of Arkansas's 

SIP. See 81 Fed. Reg. at 66333.6 It disapproved other parts, see id., and, over four 

years later, promulgated its FIP to replace the disapproved portions of Arkansas's 

SIP. Among other things, the FIP will require installation of scrubbers at Flint 

Creek and White Bluff as BART, that is, under the provision of the Regional Haze 

Program that requires the installation of the Best Available Retrofit Technology. 

See 81 Fed. Reg. 66335, JA __ Independence is not BART eligible, and, 

therefore, not subject to BART, see 81 Fed. Reg. at 66339, JA __ , but the FIP 

requires the installation of scrubbers at Independence under the reasonable 

progress prong of the Regional Haze Rule. 81 Fed. Reg. at 66336, 66352, 

JA ___ _ 

The FIP is unlawful and must be set aside for multiple reasons, seven of 

which are discussed here: (1) EPA failed to demonstrate that its "reasonable 

progress" determinations, in particular that scrubbers must be installed at 

Independence, are ''necessary" for i\1rkansas to maintain reasonable progress as 

required by the Regional Haze Program; (2) in any event, EPA may not impose 

source-specific pollution controls as part of the reasonable progress prong of the 

Regional Haze Rule; (3) EPA failed to properly consider the costs of installation, 

6 The partial disapproval was published on March 12, 2012 at 77 Fed. Red. 14604. 
See 81 Fed. Reg. 66333. AAEC members commented on EPA's action on the 
Arkansas SIP, objecting to some of the SIP's BART determinations that suffer 
from some of the same defects as EPA's FIP in this case. 
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operation, and maintenance of scrubbers at Independence, White Bluff, and Flint 

Creek; ( 4) in making its BART determinations, EPA failed to properly consider the 

anticipated effect on visibility; (5) EPA failed to consider the use of low-sulfur 

coal in its BART determinations as an alternative to scrubbers; (6) EPA's 

determination that scrubbers must be installed at Independence, White Bluff, and 

Flint Creek must be set aside because EPA failed to consider other required 

factors, specifically Ark. Code Ann. § 8-4-312; and (7) EPA's decisions on 

baseline visibility impacts and visibility improvements are unreasonable and do not 

support its BART and reasonable progress determinations. 

A. Where, as here, a state has already achieved "reasonable progress," 
EPA cannot impose additional requirements under the "reasonable 
progress" prong of the Regional Haze Rule. 

As noted above, SIPs-and FIPs-must contain "emission limits, schedules 

of compliance and other measures as may be necessary to make reasonable 

progress toward meeting the national" visibility goal. 42 U.S.C. § 7491(b)(2) 

(emphasis added). A state's plan is developed ten years at a time, and the FIP in 

this case only addresses reasonable progress that is required for the period ending 

in 2018. The next ten-year planning period will end in 2028, and Arkansas will 

have to submit another SIP to achieve the RPGs and URP on the glide path at the 

endpoint for 2028. 
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As multiple commenters to the proposed FIP pointed out, "necessary" means 

"indispensable," "absolutely needed." See, e.g., Nucor comments at 18, JA __ . 

Thus, if Arkansas has already achieved reasonable progress without the installation 

of scrubbers at Independence, then scrubbers are not indispensable for Arkansas to 

achieve reasonable progress for the period ending in 2018. Thus, scrubbers are not 

"necessary" within the meaning of CAA § 169 A, and pollution controls like 

scrubbers cannot be required under the reasonable progress prong just because 

EPA thinks they are cost effective or would otherwise be a good idea. 

In the FIP, EPA has failed to demonstrate that the installation of scrubbers at 

Independence is "necessary" for Arkansas to make reasonable progress towards the 

national visibility goal or that controls on any other sources are necessary to 

achieve reasonable progress for the planning period ending in 2018. Arkansas is 

already below the URP and on or under the glide path to reasonable progress 

because of (1) emissions reductions already made through national and regional 

programs like the 11ercury and i\:..ir Toxics Standards, the Clean i\:..ir Interstate Rule, 

and the Cross State Air Pollution Rule; (2) emissions reductions anticipated in the 

future from other national and regional programs, like the implementation of the 1-

hour S02 NAAQS; and (3) reductions proposed for White Bluff and Independence 

(through controls other than scrubbers). See EPA-R06-0AR-2015-0189-0175, 

Comments of Arkansas Electric Energy Consumers, Inc. and Arkansas Gas 
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Consumers ("AEEC comments") at 8, JA __ ; Nucor comments at 16-17 & Exs . 

3, 5, & 6; JA __ . ____ ; see also ADEQ RHPRR at 46-53, 55-56, 

JA ___ _ 

EPA does not dispute that Arkansas is under the URP. Indeed, it effectively 

admits it, repeatedly, in the FIP. See, e.g., 81 Fed. Reg. at 66360-61 (asserting that 

an analysis of the four factors in 42 U.S.C. § 7491(g)(1) is required even where the 

state is under the URP), 66363 (noting that in the Proposed Rule, EPA stated that it 

was appropriate to evaluate Independence "even though Arkansas Class I areas and 

those outside of Arkansas most significantly impacted by Arkansas sources are 

projected to the meet the URP for the first planning period."), 

JA _____ _ 

This should end the matter. If Arkansas has already achieved reasonable 

progress for the current planning period, then additional controls are not 

"necessary" under the commonly understood meaning of that word. 

To try to get around this problem, EP l~1 misreads and misapplies 

§ 7491(b)(2). According to EPA, it does not matter that Arkansas has already 

achieved reasonable progress without the installation of scrubbers at Independence. 

EPA can require additional controls if it determines they are "reasonable" based 

upon the four factors in§ 7491(b)(2), even if they are not necessary. 
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EPA is clear and unequivocal about this, stating that its "longstanding 

interpretation of the regional haze rule is that the URP does not establish a 'safe 

harbor' for the state in setting its progress goals. If it is reasonable to make more 

progress than the URP, a state must do so." 81 Fed. Reg. at 66370, JA __ 

(internal quotation and footnote omitted); see also 81 Fed. Reg. at 66351, (stating 

that the obligation to apply the four-factor analysis "applies even when a Class I 

area is below the URP and even when monitoring data show that a Class I area is 

meeting or is projected to meet the RPG previously established by the state"), 

66361 ("We see nothing in the Reasonable Progress Guidance indicating that 

additional controls can only be required if further action beyond BART is needed 

to remain on or below the URP glide path."). JA __ , __ 

Section 7491(b)(2), however, simply cannot support EPA's interpretation. It 

effectively reads the word "necessary" out of the statute. The test becomes, not 

what is "necessary"-which is what Congress provided-but what EPA 

determines to be reasonable. BtLt that is not 1"/hat the stattLte sa}'S. The plain 

language of § 7491(b)(2) admits of only one reading-that a control may be 

imposed if it is necessary-e.g., required-for the state to make reasonable 

progress. A control is either necessary for the state to make reasonable progress 

or it is not. If it is not, then there is no possible application and consideration of 

the four factors in § 7491(b)(2) that can magically change "is not" to "is." Thus, 
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§ 7491(b)(2) cannot be read to allow EPA to impose unnecessary controls just 

because EPA deems them to be cost-effective or otherwise reasonable. 7 

EPA's misreading of§ 7491(b)(2) leads it to make an error similar to the 

one it made with the Cross State Air Pollution Rule (CSAPR). That rule 

implements the "good-neighbor" provisions of the CAA, which require states to 

take steps to reduce certain air pollution that travels outside the state's borders and 

contributes to another state's being unable to meet certain NAAQS. 42 U.S.C. 

§ 7410(a)(2)(D). In the CSAPR case, EPA imposed S02 controls for several 

states-on the grounds that they were cost effective and would be beneficial-

without there being any evidence that these controls were necessary to maintain the 

NAAQS in any other state. Following remand from the Supreme Court, the D.C. 

Circuit held that these controls were unlawful because the statute did not allow 

controls to be imposed in one state without a showing that the controls were 

"necessary"-in the sense of "required"-for another state to attain or maintain the 

Ni~ .. i~ .. QS. See Eil1E "'T-fomer City Generation, L.P. v. EPA, 795 F.3d 118, 128-32 

7 Additionally, EPA's reading of § 7 491 (b )(2) inverts what is supposed to be the 
cooperative-federalism approach of the regional haze program. Under EPA's 
reading, the question is no longer, "Has the state adopted measures to ensure it is 
making reasonable progress?" Instead, it becomes, "Has the state required every 
control that EPA deems to be reasonable under the four factors listed in 
§ 7 491 (b )(2), regardless of whether the state agrees and regardless of whether a 
control is necessary for the state to achieve reasonable progress?" This simply 
cannot be squared with either the text of § 7 491 (b )(2) or the structure of the 
Regional Haze Program as a whole. 
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(D.C. Cir. 2015). It was not enough that EPA believed the controls were cost-

effective, reasonable, fair, or otherwise a good idea. 

Similarly, § 7 491 (b )(2) only allows the imposition of reasonable progress 

measures that are necessary for the state to make reasonable progress. In this case, 

the undisputed record evidence demonstrates that Arkansas is well on its way to 

meeting the national visibility goals and has already achieved reasonable progress 

for the planning period ending in 2018 without the installation of scrubbers at 

Independence. Therefore, it was erroneous and unlawful (and arbitrary and 

capricious and beyond EPA's authority) for EPA to attempt to impose controls 

under the guise of "reasonable progress" ( 1) costing hundreds of millions of dollars 

(if not more) and (2) having few if any visibility benefits, especially in the 2008-

2018 planning period covered by the FIP. 

B. EPA impermissibly analyzed individual sources and imposed source
specific requirements under the reasonable progress prong of the 
Regional Haze Rule. 

Additionally, the requirement that scrubbers be installed at Independence is 

unlawful for a separate reason: in setting reasonable progress goals, EPA may not 

analyze specific individual sources and require the installation of controls on 

source-by-source basis. 

Reasonable progress provisions are intended to address contributions from 

numerous sources collectively over a wide area, not individual sources. Therefore, 
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these provisions may not be applied on a specific source-by-source basis. They 

can be applied only to categories of sources. By contrast, other provisions like 

BART and Reasonably Attributable Visibility Impairment (RA VI) (see 40 C.F .R. 

§§ 51.301-.302) apply to specific, individual sources. 

With respect to reasonable progress, CAA § 169A discusses "classes or 

categories of sources" that "may reasonably be anticipated to cause or contribute 

significantly to impairment of visibility .... " 42 U.S.C. § 74Jl(a)(3), (b)(l). 

Similarly, under EPA's rules, reasonable progress goals are to address "regional 

haze," which EPA defines as "visibility impairment that is caused by the emission 

of air pollutants from numerous sources of a wide geographic area." 40 C.F.R. 

§§ 51.301, .308(d). By contrast, EPA defines BART as an "emission limitation 

[that] must be applied on a case-by-case basis .... " Id. § 51.301. EPA also 

defines RA VI as "visibility impairment that is caused by the emissions of air 

pollutants from one, or a small group of sources." 40 C.F.R.§ 51.301. 

Consistent \:vith this, EP l~1 has not, until recently, attempted to requ1re a 

source-specific analysis for reasonable progress, and the courts agreed with the 

approach. For example, in WildEarth Guardians v. EPA, 770 F.3d 919 (lOth Cir. 

2014), the court rejected the argument that § 169A requires source-specific 

reasonable progress analysis, holding that "[ n ]either the Clean Air Act nor the 
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Regional Haze Rule reqmres source-specific analysis m the determination of 

reasonable progress." !d. at 944. 

In proposing a FIP for the State of Texas in 2016, however, EPA partially 

rejected Texas's SIP on the ground (among others) that Texas should have 

conducted source-specific reasonable progress analyses at certain facilities. See 

Approval and Promulgation of Implementation Plans; Texas and Oklahoma; 

Regional Haze State Implementation Plans; Interstate Visibility Transport State 

Implementation Plan to Address Pollution Affecting Visibility and Regional Haze; 

Federal Implementation Plan for Regional Haze, 81 Fed. Reg. 296, 302 (Jan. 5, 

2016); see also Texas v. EPA, 829 F.3d 405, 427-28 (5th Cir. 2016). Texas and 

several other petitioners challenged the Texas FIP, and the Fifth Circuit granted a 

preliminary injunction prohibiting its enforcement. The court specifically found 

that the petitioners had a strong likelihood of success on the merits because "EPA's 

requirement that Texas conduct a source-specific analysis is not supported by the 

Clear i~..ir i~ .. ct or the Regional Haze Rule." Texas v. EPA, 829 F.3d at 428. For the 

same reason, EPA's attempt to require the installation of scrubbers at 

Independence as part of"reasonable progress" must likewise be rejected. 

Additionally, besides requiring the installation of scrubbers at Independence 

for "reasonable progress," the FIP also requires that scrubbers be installed as 

BART at White Bluff and Flint Creek. These determinations must be set aside for 
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several reasons, including: ( 1) EPA's failure to properly consider the costs of 

installation of scrubbers (this also applies to the decision to require scrubbers at 

Independence) and (2) EPA's failure to properly consider the anticipated effect on 

visibility and the use of low-sulfur coal in making its BART determinations. 

C. EPA's determination that scrubbers must be installed at Independence, 
White Bluff, and Flint Creek must be set aside because EPA failed to 
properly consider all costs. 

In determining both reasonable progress and BART, EPA was required to 

consider, among other things, the costs of compliance. 42 U.S.C. § 7491(g)(1)-(2). 

In this case EPA failed to consider all of the costs associated with the installation 

of scrubbers at Independence, White Bluff, and Flint Creek. Therefore, these 

requirements of the FIP must be vacated and remanded to EPA so that those costs 

may be considered. 

In the FIP, EPA determined the cost of scrubbers to be $2,853/ton S02 and 

$2,634/ton S02 for Independence units 1 and 2, $2,565/ton S02 and $2,421/ton 

S02 for White Bluffunits 1 and 2, and $3,845/ton S02 for Flint Creek.8 See EPA-

R06-0AR-2015-0189-0002, Technical Support Document for EPA's Proposed 

Action on the Arkansas Regional Haze Federal Implementation Plan (TSD) at 62 

(Flint Creek), JA __ ; 81 Fed. Reg. at 66343 (White Bluff), 66341 (Flint Creek) 

s As discussed below, EPA failed to consider all relevant costs. In addition, 
however, EPA has promulgated a presumptive range of cost-effectiveness for S02 

controls for BART of between $00-$2,000/ton S02. EPA's own numbers exceed 
this range. 
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& 66352 (Independence), JA __ These estimates, however, 

failed to include all the costs of installation, maintenance, and operation. Under 

Arkansas law, the costs of installation, including the costs EPA declined to 

consider, will ultimately be borne by Independence's, White Bluff's, and Flint 

Creek's customers and ratepayers, including members of AAEC, through 

electricity rates and tariffs filed with the Arkansas Public Service Commission. 

See Ark. Code Ann. §§ 23-4-501, -504 (authorizing an immediate utility rate 

surcharge to recover costs incurred by a utility to comply with environmental 

regulations). Accordingly, EPA was required to consider these costs as part of its 

BART analysis. See Michigan v. EPA, 135 S. Ct. 2699, 2706 (2015) (holding that 

"agency action is lawful only if it rests on a consideration of the relevant factors.") 

(internal quotation omitted). 

The costs EPA failed to consider include the "Allowance for Funds Used 

During Construction" or "AFUDC." AFUDC is part of the Federal Energy 

Regulatory Commission's Uniform System of i\:..ccounts, and it is utilized by both 

the FERC and state regulatory commissions, including the Arkansas Public Service 

Commission, to account for construction financing costs that are added to the cost 

of the plant for purposes of determining the rates that will allow the utilities to 

recover the costs of installation. AFUDC can easily amount to tens of millions of 

dollars. See Nucor comments at 33-34, JA __ 
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EPA also failed to consider the rate of return that will be allowed to the 

owners of Independence, White Bluff, and Flint Creek on the total allowable costs 

of any control technology required by EPA, including scrubbers. See AEEC 

comments at 13-14, JA __ , Nucor comments at 34-35, JA __ 

EPA's response is that these costs are not allowed under its "Cost Control 

Manual," 81 Fed. Reg. 66383, JA , but this is no answer at all. EPA's 
--

manual is not the standard. 

Section 7491(g)(1)-(2) requires EPA to consider the costs of compliance. 

This means the actual costs of compliance. EPA's Cost Control Manual may be 

useful as a starting point to compare rough baseline costs of various control 

technologies, but it is not sufficient by itself to satisfy this statutory mandate 

because it does not include all costs. Here, irrespective of what may be in EPA's 

manual, the Arkansas Public Service Commission is required by law to allow the 

owners of Independence, White Bluff, and Flint Creek to recover their actual costs 

incurred in installing the scrubbers, including i\:..FUDC, plus a reasonable rate of 

return, which, recently, has been between four and six percent of total cost 

(including AFUDC). AEEC comments at 14, JA __ , Nucor comments at 35, 

JA . Consideration of all costs is critical because § 7491(g)(1)-(2) requires 

EPA in promulgating a FIP (and a state in promulgating a SIP) to weigh all the 

factors listed therein in determining reasonable progress(§ 7491(g)(1)) and BART 
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(§ 749l(g)(2)). Thus, EPA must consider not just whether a control technology is 

cost effective compared to other technologies, it must also evaluate the cost of 

those technologies in relation to the visibility benefits, if any. Since the costs 

described above like AFUDC and a reasonable rate of return are legally allowed 

under Arkansas law and will be passed on to customers and rate payers, EPA was 

required to consider them in determining reasonable progress for Independence9 

and BART for White Bluff and Flint Creek. EPA's failure to consider these costs 

requires vacatur and remand. 

D. EPA's determination that scrubbers must be installed at White Bluff, 
Independence, and Fiint Creek must be set aside because EPA iaiied to 
properly consider and failed to adequately explain its rationale as to 
cost as it relates to the anticipated improvement in visibility. 

The only purpose of the Regional Haze Program is the improvement of 

visibility in Class I areas, and that is the only reason that controls may be mandated 

under CAA § 169 A. Other factors, like health benefits may not be considered. See 

Texas v. EPA, 829 F.3d at 434 n.42. 

Furthermore, in addition to cost, to determine BART for a particular, BART 

eligible source, EPA must also consider the "degree of improvement in visibility 

which may reasonably be anticipated to result" from the use of EPA's preferred 

technology. 42 U.S.C. § 749l(g)(2). Similarly, for the reasonable progress prong 

9 Assuming EPA is allowed to analyze individual sources under the reasonable 
progress prong, a point AAEC contests. 
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of the Regional Haze Rule, EPA believes it is appropriate to consider the 

"visibility improvement of controls[,]" in addition to the four factors in 42 U.S.C. 

§ 7421(g)(1). See 81 Fed. Reg. at 66351. 

Visibility is measured in "deciviews." Most people cannot detect a change 

in visibility of less than one deciview. 10 In the FIP, EPA based its determination 

that scrubbers must be installed at Independence, White Bluff, and Flint Creek on 

its conclusion that the cost was reasonable on a dollar/per ton of S02 basis. 

However, a determination that a particular technology is cost-effective cannot be 

the end of the mqmry. The degree of visibility improvement must also be 

considered and compared to the cost. Otherwise, BART simply becomes a 

technology forcing program, instead of a visibility improvement program. 

Point sources in Arkansas-f. e., individual sources like Independence, Flint 

Creek, and White Bluff, have very little impact on visibility impairment at Class I 

areas on the days of worst visibility-a point EPA acknowledges. See 81 Fed. 

Reg. 66350. Thus, the cost of install scrubbers relative to the visibility benefit 

obtained is high-very high indeed. Using EPA's own costs estimates, the cost of 

installing the scrubbers on a dollar per year per deciview basis are as follows: 

White Bluff 1: $39,337 ,306/yr./dv 

10 See Approval and Promulgation of Implementation Plans; State of Idaho; 
Regional Haze State Implementation Plan, 77 Fed. Reg. 30248, 30250 (proposed 
May 22, 2012) (to be codified at 40 C.F.R. pt. 52). 
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White Bluff 2: 

Flint Creek: 

Independence 1 : 

Independence 2: 

$42,415,424/yr./dv 

$65,7 69 ,250/yr./ dv 

$64, 219,337 /yr./dv 

$52,171,633/yr./dv11 

Notwithstanding these costs, EPA determined that scrubbers should be 

installed as BART at White Bluff and Flint Creek and in the name of "reasonable 

progress" at Independence. By contrast, in determining BART for the J.E. Corette 

power plant in Billings, Montana, EPA found that costs/dv of $30,477,272 for dry 

sorbent injection ("DSI") scrubbers and $50,308,300 for a semi-dry scrubbers were 

excessive, even though EPA determined that both of those controls were "cost

effective" on a $/ton of S02 basis and even though EPA concluded that the use of 

either would result in visibility improvements. See Nucor Comments at 3 7 & Ex. 

18, JA __ __ ;Approval and Promulgation of Implementation Plans; State 

of Montana; State Implementation Plan and Regional Haze Federal 

Implementation Plan, 77 Fed. Reg. 23988, 24043 (ii .. pri! 20, 2012). For Corette, 

EPA concluded that "the cost of controls is not justified by the visibility 

improvement." 77 Fed. Reg. at 24043. Accordingly, EPA determined that the best 

alternative for Corette was the low-sulfur coal it was already using. See Approval 

and Promulgation of Implementation Plans; State of Montana; State 

11 See Nucor comments at 36-37 & Exhibit 18, JA 
--
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Implementation Plan and Regional Haze Federal Implementation Plan, 77 Fed. 

Reg. 57864, 57893 (Sept. 18, 2012). 12 

EPA's response is that it may, but is not required to, measure costs on a 

$/yr./ dv basis. 81 Fed. Reg. 663 88-89. But again, that is no answer at all. Even 

assuming it is correct, it misses the point. All EPA has done is ( 1) found that its 

preferred technology is cost-effective compared to other technologies and (2) 

described the anticipated visibility improvement with a subjective label like 

"considerable" or "significant," even though it is so small it cannot be detected by 

the human eye. This is not enough. EPA is required to articulate a rationale, 

grounded in the four factors of§ 7491(g)(1) for reasonable progress or the five 

factors of § 7491(g)(2) for BART, that explains why the cost of its preferred 

pollution controls is justified by the anticipated visibility improvements. It has 

failed to do so here, and this means that its FIP cannot even be reviewed. See Nat 'l 

Parks Conservation Ass'n v. EPA, 788 F.3d 1134, 1142-44 (9th Cir. 2014). 

l~\1dministrative agencies must engage in ''reasoned decision making." 

Michigan, 135 S. Ct. at 2706. To be lawful and valid, an agency rule, like the FIP 

at issue here, must be reached through a process that is "logical and rational." Id. 

(internal quotation omitted). Furthermore, the agency must explain its reasoning, 

12 For Montana, the state did not submit a SIP. EPA proposed a FIP on April 20, 
2012. In the final rule, published on September 18, 2012, EPA adopted the 
findings and conclusions of the proposed FIP except as expressly set forth in the 
final rule. 77 Fed. Reg. at 57866. 
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that reasoning must make sense, and it must be supported by the evidence in the 

administrative record. The agency's ipse dixit is not enough. Accordingly, courts 

have tended to affirm EPA's BART determinations and other judgments where 

EPA has offered a rational explanation for its decision. But, where, as here, none 

is offered, courts have remanded rules to the agency to provide the required 

explanation. 

For example, m National Parks Conservation Association, the court 

reviewed the Montana regional-haze FIP discussed above. In the FIP, EPA, among 

other things, concluded that controls for nitrogen oxides (NOx) costing $1,487 /ton 

were not justified at Corette, but it also concluded that NOx costing $1 ,500/ton 

were justified as BART for another power plant. The court found this latter 

determination to be arbitrary and capricious because EPA failed to explain the 

basis for this inconsistency. 788 F.3d at 1145. 

In this case, EPA required scrubbers as BART for White Bluff and Flint 

Creek and as ''reasonable progress" for Independence. In determining Bi\:..RT, EPl~:~. 

was statutorily required to consider, among other things, the costs of compliance 

and the degree of improvement in visibility which may reasonably be anticipated 

to result from the use of the technology. 42 U.S.C. § 7491(g)(2). EPA's own 

guidelines approve calculating visibility improvement using a $/yr./dv calculation. 

See 70 Fed. Reg. 39104, 39107 (July 6, 2005). Here, the costs per deciview for 
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White Bluff, Flint Creek, and Independence are higher than those found to be too 

high for Corette. Thus, given its determination for Corette, EPA was required to 

provide some explanation and justification for concluding that the high $/yr./dv 

costs are justified as BART for White Bluff and Flint Creek. This is especially 

true given that, like Corette, White Bluff and Flint Creek are already burning low-

sulfur coal. 

EPA has failed to offer an adequate explanation for the different standards 

applied in Montana and Arkansas, and it has failed offer an adequate justification 

for the high cost of scrubbers at Independence, White Bluff, and Flint Creek 

relative to the low anticipated visibility benefits. It did not, for example, attempt to 

explain that other factors applicable to the BART determination (see 42 U.S.C. 

§ 749l(g)(2)) justified requiring scrubbers notwithstanding their high cost per dv. 

Accordingly, EPA did not engage in reasoned decision making, and it has not 

adequately explained the reasons for its actions. 13 

E. EPA's determination that scrubbers must be installed at White Bluff 
and Flint Creek must be set aside because EPA failed to consider the 
use of low-sulfur coal as an alternative. 

13 As noted above, EPA's justification for requiring scrubbers at Independence, 
White Bluff, and Flint Creek is that doing so will remove most of their contribution 
to regional haze in Class I areas on the worst visibility days. See 81 Fed. Reg. at 
66350. But as EPA's own calculations recognize, the total contributions these 
sources make on the worst days is very small-two percent or less. "Most" or "a 
lot" of "not very much" is still not very much. 
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In making its BART determinations for White Bluff and Flint Creek, EPA 

was also statutorily required to consider existing pollution control technologies 

already in use. 42 U.S.C. § 7491(g)(2); North Dakota v. EPA, 730 F.3d 750, 764 

(8th Cir. 2013). 

Low-sulfur coal can be effective in controlling so2 emiSSIOns, and both 

White Bluff and Flint Creek have used low-sulfur coal for many years. In fact, the 

Arkansas Public Service Commission required White Bluff to use low-sulfur coal 

as a condition of its construction permit. See Nucor comments at 29 & n. 19 & Ex. 

11, JA ____ (citing Ark. Pub. Serv. Comm'n Order No. 14, Docket 73-048 

U (U-2488), October 11, 1974, which is attached as Ex. 11 to Nucor's comments). 

The U.S. Energy Administration states that the use of low-sulfur coal reduces S02 

emissions by as much as 85%, and EPA's own documentation indicates that low

sulfur coal reduces S02 emissions by more than 70%. See Nucor comments at 29 

& nn.21-22 & Exs. 13-14, JA _____ _ 

l~\1s noted above, EP il:~... previously approved the use of lo\:v-sulfur coal as an 

alternative for the Corette power plant in Montana. Additionally, it has approved 

low-sulfur coal as meeting the "best available control technology" (a/k/a BACT) 

requirements for the Prevention of Significant Deterioration (PSD) program, which 

is designed to ensure that areas that are "in attainment" for a NAAQS stay in 

attainment. See Nucor comments at 29-30, JA 
--
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In this case by contrast, EPA failed to analyze and consider the use of low-

sulfur coal at White Bluff and Flint Creek. Thus, EPA failed to consider a factor it 

was statutorily required to consider, and this, in turn, requires vacatur of EPA's 

BART determinations for White Bluff and Flint Creek. 

F. EPA's determination that scrubbers must be installed at Independence, 
White Bluff, and Flint Creek must be set aside because EPA failed to 
consider other required factors. 

Additionally, EPA's determination that scrubbers must be installed at 

Independence, White Bluff, and Flint Creek must be set aside because EPA failed 

to consider other required factors. EPA has approved what is known as Arkansas's 

"infrastructure SIP" pursuant to CAA § 110, 42 U.S.C. § 7410. See 40 

C.F.R. § 52.170(e). When EPA approves a SIP, its requirements become federal 

law and are fully enforceable in federal court. See, e.g., GenOn REMA , LLC v. 

EPA, 722 F.3d 513, 516 (3rd Cir. 2013) ("If the EPA approves the SIPs, they 

become enforceable as federal law."); U.S. Magnesium, LLC v. EPA, 690 F.3d 

1157, 1159 (lOth Cir. 2012) ("Approved SIPs are enforceable as federal law ... 

. "). This is true even if the underlying state law is later repealed-that is, the now-

repealed state law is still federally-enforceable in the Clean Air Act context as part 

of the federally-enforceable SIP. See General Motors Corp. v. United States, 496 

U.S. 530 (1990) (holding that where Massachusetts amended its SIP to extend a 

particular deadline but EPA did not act to approve (or disapprove) the revision, the 
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United States could still maintain a civil enforcement action against an automobile 

manufacturer for failing to meet the original deadline); Ky. Res. Council v. EPA, 

304 F.Supp.2d 920 (W.D. Ky. 2004) (holding that because Louisville's vehicle 

emission testing program was part of Kentucky's Clean Air Act SIP, it could not 

be discontinued without EPA's approval, notwithstanding a state law directing that 

the program be terminated). 

As part of the approval of Arkansas's infrastructure SIP, EPA approved 

what is now codified as Ark. Code Ann. § 8-4-312, and it is therefore now 

enforceable as federal law and binding on EPA as well as Arkansas's state 

agencies. See 40 C.F .R. § 52.170( e) (approving former Ark. State. Ann. § 82-

1936, now codified as Ark. Code Ann. § 8-4-312). Section 8-4-312 delineates 

multiple factors that must be considered in deciding to regulate air quality in 

Arkansas, one which is "the economic and industrial development of the state and 

the social and economic value of air contamination sources .... " Ark. Code Ann. 

§ 8-4-312(14). 

Unlike other commercial and industrial sources, the costs of compliance on 

electric utilities that are regulated in a monopoly market like Arkansas have wide

ranging impacts on the state (and also implicate aspects of the state's sovereignty). 

The installation of scrubbers at Independence, White Bluff and Flint Creek will 

cost more than $2 billion and will necessarily result in significant increases in 
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electric rates over most of Arkansas for the customers and ratepayers of these 

facilities (including members of AAEC). Moreover, these facilities constitute a 

large part of the baseload electric generation for Arkansas, and an even larger 

proportion of the baseload generation for co-petitioner AECC and its member 

cooperatives (and AAEC members are members and customers of some of these 

cooperatives). AAEC comments at 15-16, JA __ ; Nucor comments at 21-22, 

JA __ . Nowhere in the FIP, however, did EPA adequately consider any of this. 

This failure not only violates Ark. Code Ann. § 8-4-312, it also contravenes 

both the spirit an purpose of EPA's own Environmental Justice ("EJ") guidelines, 

which require EPA to "consider the impacts of our regulatory actions on 

populations documented as frequently bearing the greatest burdens imposed by 

environmental pollution." EPA, Guidance on Considering Environmental Justice 

During the Development of Regulatory Actions," May 2015 at 2. 14 

Federal data demonstrates that the poorer a household is, the greater the 

harm of higher energy rates is on those households. l~\1rkansas is the second poorest 

state, having a median household income of $40,768, and it has the fourth highest 

percentage of residents living in poverty. Almost 20% of the people living in the 

areas served by Independence, White Bluff, and Flint Creek live below the federal 

poverty level-in some counties as many as 30%. Nucor Comments at 24-25, 

14 Available at http:/ /www.epa.gov/environmentaljustice/resources/policy/ 
considering-ej-in-rulemaking-guide-final.pdf. 
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JA . EPA failed to consider this in requiring scrubbers to be installed at 

Independence, White Bluff, and Flint Creek, and this failure requires vacatur of 

these decisions. 

G. EPA's decisions on baseline visibility impacts and visibility 
improvements are unreasonable and do not support its BART or 
reasonable progress determinations. 

EPA's own guidelines for determining BART provide that "[ t ]he baseline 

emissiOns rate should represent a realistic depiction of anticipated annual 

emissiOns for the source." 40 C.F.R. Part 51, App. Y, § IV.D.4.c; Nucor 

Comments at 38, JA EPA failed to comply with this guidance in this case. 

For example, EPA failed to use the most recent-2009-2011-emissions 

data for White Bluff, Flint Creek, and Independence, and instead, used the 

maximum 24-hour recorded emissions of S02 from each unit, extrapolated over a 

three year period from 2001-2003, to determine the visibility impacts. 80 Fed. 

Reg. at 18969.15 EPA should have used the emissions data for the three-year 

period from 2009-2011, which Entergy specifically proposed as part of its White 

Bluff analysis. The data submitted by Entergy showed a significant decrease is 

S02 emissions between 2001-2003 and 2009-2011 at White Bluff. See Nucor 

comments 39-40 & n.37 & Exs. 15A & 15B, JA _______ _ 

15 This information is contained in the Proposed Rule. In the Final Rule, EPA 
finalized the BART determinations from the Proposed Rule based on this data 
from 2001-2003. See generally supra n. 2. 
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Additionally, usmg the maximum 24-hour recorded emissiOns, greatly 

overestimates the visibility impacts, as EPA recognizes. For example, from 2001-

2003, the maximum 24-hour S02 emissions rates for Independence were 5,463 

lb/hr for unit 1 and 6,337 lb/hr for unit 2. However, the average daily emission 

rates over the same period (without including downtime) were 2,927 lb/hr for unit 

1 and 3,088 lb/hr for unit 2. In other words, the actual emissions were about half 

of what EPA used for its modeling analysis. See Nucor comments at 38, JA __ 

EPA recognized this problem, and in an effort to correct it, used the 98th 

percentile of modeled visibility values, which eliminated about seven days per year 

from the analysis. See Nucor comments at 39, JA __ . But this is just something 

EPA made up. It has no support in the scientific literature as a method to 

accurately "normalize" emissions data that is overestimated. Nor is there any 

scientifically demonstrated correlation between the highest modelled visibility 

impacts and the highest visibility impacts actually observed. 

l~\1nd EP il:~... 's methodology does not \:vork. For example, removing the seven 

days with the highest visibility impact for 2001-2003 for Independence gives 

maximum 24-hour emissions rates of 4,768 lb/hr at unit 1 and 5,357 lb/hr at unit 

2-still far above the actual emission rates. See id. 

Additionally, it was arbitrary and capricious for EPA to rely on the modeling 

system known as CAL PUFF in making its BART determinations for White Bluff 
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and Flint Creek, given that CALPUFF significantly overestimates visibility 

impacts-in this case by at least a factor of two and probably more. 

CALPUFF simulates the distribution of atmospheric pollution. EPA uses it 

to assess the long-range transport of pollutants. However, it is well-known that 

CAL PUFF likely overestimates visibility impacts by 2-10 times for distances 

greater that 100 km. One cause of this is the impact of what is known as overnight 

plume transport. During that time (the overnight period), the plume is distorted by 

wind shear. If the "puff splitting" feature of CAL PUFF is not used, this wind shear 

is ignored, which, in turn, causes visibility impacts of the traveling plume to be 

overstated. Accordingly, the CALPUFF User's Manual specifically advises that 

"puff splitting" should be used when overnight transport is involved. Here, the 

distance from White Bluff and Flint Creek to the Class I areas involved is greater 

than 100 km in each case. Given the time it takes to travel that distance, overnight 

transport is almost always involved. EPA, however, did not use the "puff 

splitting" feattlre of the Ci\:..LPUFF model, not\:vithstanding the recommendation of 

CAL PUFF's developer. Therefore, the EPA's modelling overestimated the 

visibility impacts of White Bluff and Flint Creek on these Class I areas by at least a 

factor of 2 and probably more. See Nucor comments at 42-44 & nn. 39-41 & Exs. 

19-20, JA ______ . __ 
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This overestimation is significant. There is no explanation or justification 

by EPA in the FIP that demonstrates that the visibility impacts EPA derived from 

its CAL PUFF model are precise enough to demonstrate that the BART controls at 

White Bluff and Flint Creek "will lead to reasonably anticipated visibility 

improvement" at Class I areas. See Nucor comments at 45 & Ex. 15 at 23, 

JA ; see also Nat'l Parks Conservation Ass'n, 788 F.3d at 1146. 
----

Indeed, EPA has found that the CALPUFF is a reasonable application for deciview 

impacts exceeding 2-3 deciviews, id., but not for fractions of a deciview. In the 

FIP, however, as calculated by EPA using CALPUFF, the maximum visibility 

impact modeled for any Class I area for White Bluff or Flint Creek is 0.813 dv for 

White Bluff Unit 1 at Caney Creek-less than the 1 dv limit detectable by the 

human eye. Reduced by 112, this maximum impact becomes 0.465, which is below 

the level EPA considers as contributing to visibility impairment. 16 Reduced by 1/5, 

it becomes 0.163-virtually nil and far below the ability of CALPUFF to 

meaningful measure. 

EPA fails to address any of this in the FIP. Indeed, it does not address 

numerical differences at all. Instead, it uses subjective, and in this context 

meaningless, adjectives like "considerable," "significant," and "meaningful." The 

FIP, however, is devoid of any explanation as to what EPA means by these terms 

16 According to EPA, a source with an impact greater than or equal to .5 dv are 
considered to "contribute" to visibility impairment. See 81 Fed. Reg. at 66391. 
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or how any of its modeled visibility impacts can be considered "considerable," 

"significant," or "meaningful" in the ordinary understanding of those words, given 

that they are beyond the precision of CAL PUFF to measure. EPA's visibility 

analysis systematically overstates both the baseline visibility impacts of White 

Bluff and Flint Creek and the visibility benefits that would result from installation 

of scrubbers. 

Furthermore, because the projected visibility impacts are beyond the 

precision of the CALPUFF model, EPA has failed to adequately explain how its 

preferred control technology will lead to "reasonable anticipation of visibility 

improvement" as required by 42 U.S.C. § 7491(g)(2). See Nat'! Parks 

Conservation Ass 'n, 788 F.3d at 1147; Am. Corn Growers Ass 'n v. EPA, 291 F.3d 

1, 7 (D.C. Cir. 2002) (holding that it is arbitrary and capricious to require the 

installation of expensive controls where there would be no appreciable effect on 

haze in any Class I area). 

PRAYER 

For the foregoing reasons, Petitioner the Arkansas Affordable Energy 

Coalition respectfully requests that the Arkansas Regional Haze Federal 

Implementation Plan be vacated. 
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SUMMARY OF THE CASE AND STATEMENT REGARDING ORAL 
ARGUMENT 

The State of Arkansas seeks an order vacating the final rule promulgated by 

the United States Environmental Protection Agency entitled, "Promulgation of Air 

Quality Implementation Plans; State of Arkansas; Regional Haze and Interstate 

Visibility Transport Federal Implementation Plan," 81 Fed. Reg. 66332 (Sept 27, 

20 16) ("Final Rule"). The Final Rule conflicts with federal law, threatens the 

reliability of Arkansas's electricity supply, and inexplicably and irrationally orders 

the people of Arkansas to spend well in excess of a billion dollars to achieve 

visibility conditions inferior to those that already exist 

Given the number of petitioners that have sought review of the Final Rule, 

Arkansas believes argument in excess of 30 minutes per side is warranted. 
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STATEMENT OF JURISDICTION 

On September 27, 2016, EPA published "Promulgation of Air Quality 

Implementation Plans; State of Arkansas; Regional Haze and Interstate Visibility 

Transport Federal Implementation Plan," 81 Fed. Reg. 66332 (Sept. 27, 2016). 

The Final Rule only applies to facilities operating in Arkansas. On November 22, 

2016, Arkansas timely filed its petition for review of the Final Rule in this Court. 

On November 22, 2016, the Arkansas Department of Environmental Quality 

(ADEQ) asked EPA to reconsider the Final Rule. EPA constructively denied that 

request on January 31, 2017, and Arkansas timely filed a petition for review of that 

constructive denial on February 6, 2017. 

This Court has jurisdiction over those petitions pursuant to 42 U.S.C. 

7607(b). 
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STATEMENT OF THE ISSUES PRESENTED 

The questions presented are: 

1. The Clean Air Act and EPA's regulations require an 

implementation plan achieve reasonable progress toward natural visibility at 

certain federal parks and wildlife areas during the period covered by the 

implementation plan. The Final Rule adopted by EPA imposes an 

implementation plan that carries more than a billion dollar price tag but will 

not achieve progress toward natural visibility during the planning period. 

Did EPA act arbitrarily, capriciously, or otherwise contrary to law in 

adopting the Final Rule? 

Apposite Authority: 42 U.S.C. 7491; 42 U.S.C. 7607; 40 C.F.R. 
51.308; Michigan v. EPA, 135 S. Ct. 2699 (2015); North Dakota v. 
EPA, 730 F.3d 750 (8th Cir. 2013); Texas v. EPA, 829 F.3d 405 (5th 
Cir. 2016). 

2. Under the Clean Air Act, in adopting an implementation plan, 

EPA is required to consider the energy impacts of compliance and to explain 

how it considered those impacts. Here, the Final Rule requires five electric 

generating units at three facilities-which account for a substantial portion 

of Arkansas's electricity output-to be taken offline to install sophisticated 

new controls. EPA originally proposed allowing those installations to take 

place over a three year period, and commenters explained that such a narrow 

compliance period would be insufficient to coordinate and schedule unit 
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outages without threatening the reliability of Arkansas's electricity supply. 

Nevertheless, EPA narrowed the compliance period to just 18 months 

because there was evidence that one unit at a single facility could typically 

be installed within six to eight months. Did EPA act arbitrarily, 

capriciously, or otherwise contrary to law in failing to: 1) consider 

comments concerning the ability to safely coordinate multiple outages 

without endangering reliability; and 2) explain how it concluded that 

multiple outages could be safely coordinated and controls installed on five 

units at three facilities within 18 months because there was evidence that 

similar controls can typically be installed on a single unit in six to eight 

months? 

Aooosite Authority: 42 U.S.C. 7491; Motor Vehicle Mfrs. Ass'n of 
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Nat'/ 
Parks Conservation Ass'n v. EPA, 803 F.3d 151 (3d Cir. 2015); Nat'/ 
ParksConservationAss'n v. EPA, 788 F.3d 1134 (9th Cir. 2015). 

3. Under the Clean Air Act and EPA's regulations, an 

implementation plan must contain reasonable progress goals for reducing 

visibility impairment over the period of the implementation plan and impose 

controls necessary to achieve those goals. Here, EPA imposed source 

specific controls that it determined were reasonable and only thereafter 

established reasonable progress goals for the planning period. Was EPA's 

approach arbitrary, capricious, or otherwise contrary to law? 

3 
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Apposite Authority: 42 U.S.C. 7491; 40 C.F.R. 51.308; North Dakota 
v. EPA, 730 F.3d 750 (8th Cir. 2013); EPA, Guidance for Setting 
Reasonable Progress Goals Under the Regional Haze Program (June 
1, 2007). 

4. Before imposing controls under the best available retrofit 

technology (or BART) framework, the Clean Air Act and EPA's regulations 

require EPA to establish the degree of improvement in visibility which may 

be reasonably anticipated to result from the use of the selected technology. 

In imposing such controls here, EPA employed modeling that projected a 

change in visibility so small that it was beyond the model's capacity. Did 

EPA act arbitrariiy, capriciousiy, or otherwise contrary to iaw in imposing 

controls based on projections of change beyond EPA's ability to project? 

Apposite Authority: 42 U.S.C. 7491; 40 C.F.R. 51.308; Nat'/ Parks 
Conservation Ass'n v. EPA, 788 F.3d 1134 (9th Cir. 2015); Eagle
Picher Indus., Inc. v. EPA, 759 F.2d 905 (D.C. Cir. 1985). 

4. The Clean Air Act requires EPA to convene a reconsideration 

proceeding when a party seeks reconsideration based on an objection that 

could not have been raised during the public comment period and where the 

objection is of central relevance to the outcome of the rule. Here, Arkansas 

sought reconsideration based on, among other things, data that became 

available after the comment period demonstrating that Arkansas had already 

achieved greater progress toward natural visibility than the Final Rule 
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determined would constitute reasonable progress for the first planning 

period. Did EPA act arbitrarily, capriciously, or otherwise contrary to law in 

refusing to convene a reconsideration proceeding based on that data? 

Apposite Authority: 42 U.S.C. 7607. 

5 
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STATEMENT OF THE CASE 

A. Regulatory Framework 

The Clean Air Act establishes a national goal of preventing any future, and 

remedying existing, manmade air visibility impairment in designated national 

parks and wildlife areas (Class I areas). 42 U.S.C. 7491(a)(1). Visibility 

impairment means the "reduction in visual range and atmospheric discoloration," 

id. at 7491(g)(6), and it is "caused by geographically dispersed sources emitting 

fine particles and their precursors into the air." Am. Corn GrowersAss'n v. EPA, 

291 F.3d 1, 3 (D.C. Cir. 2002) (per curiam). Two Class I areas-Caney Creek and 

Upper Buffalo-are primarily at issue here. See 81 Fed. Reg. at 66332/3. 1 

The Clean Air Act requires EPA to issue regulations designed to ensure 

"reasonable progress toward meeting [Congress' natural visibility] goal." 42 

U.S.C. 7491(a)(4). But Congress did not assign EPA responsibility for determining 

how best to make reasonable progress toward the natural visibility goal. Instead, 

''the [Clean .LA1ir .LA1ct] grants states the primary role of determining the appropriate 

pollution controls within their borders." North Dakota v. EPA, 730 F.3d 750, 760-

61 (8th Cir. 2013); accord Texas v. EPA, 829 F.3d 405,423 (5th Cir. 2016) ("The 

1 At points, the Final Rule also discusses other Class I areas, including Hercules
Glades Wilderness Area and the Mingo National Wildlife Refuge in Missouri. 
E.g., 81 Fed. Reg. at 66332/3. 
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structure of the Clean Air Act indicates a congressional preference that states, not 

EPA, drive the regulatory process."). 

As part of that process, states draft and "submit [State Implementation 

Plans] SIPs containing ... measures necessary to make reasonable progress toward 

meeting the national visibility goal." North Dakota, 730 F.3d at 755 (internal 

quotation marks omitted); accord 42 U.S.C. 7491(b ). SIPs are submitted every ten 

years, and they must achieve reasonable progress "for the period covered by the 

implementation plan." 40 C.F.R. 51.308(d)(1)(i)(B); id. at 51.308(f) (2012).2 The 

first SIPs-covering progress by 2018-were due in 2007. 40 C.F.R. 51.308(b). 

Among other things, a SIP must "establish goals (expressed in deciviews) 

that provide for reasonable progress towards achieving natural visibility 

conditions," provide "an improvement in visibility for the most impaired days over 

the period of the implementation plan," and "ensure no degradation in visibility for 

the least impaired days over the same period" in each Class I area located in the 

state. 40 C.F.R. 51.308(d)(l). /1~ deciview "is a haze index derived from calculated 

2 After adopting the Final Rule, EPA amended its regulations. See Protection of 
Visibility: Amendments to Requirements for State Plans, 82 Fed. Reg. 3078 (Jan. 
10, 2017). Because the Final Rule was adopted under the pre-amendment regula
tions, the pre-amendment regulations and guidance interpreting those regulations 
apply here. See Texas, 829 F.3d at 430 ("Agency actions must be assessed accord
ing to the statutes and regulations in effect at the time of the relevant activity."). 
Further, although the period for petitioning for judicial review of those amend
ments has not yet run, at least one state has already sought judicial review of those 
amendments. See State ofTexas v. EPA, No. 17-1021 (D.C. Cir.). 
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light extinction, such that uniform changes in haziness correspond to uniform 

incremental changes in perception across the entire range of conditions, from 

pristine to highly impaired." 40 C.F.R. 51.301 (2012). Only "a change in visibility 

of 1.0 deciview is ... perceptible." 81 Fed. Reg. 66390/3 n.239. 

EPA's regulations refer to the goals in a SIP as "reasonable progress goals," 

and in setting those goals, states must consider four statutory factors. 40 C.F .R. 

51.308( d)(1 )(A)(i). Those factors include "the costs of compliance, the time 

necessary for compliance, the energy and non-air quality environmental impacts of 

compliance, and the remaining useful life of any potentially affected sources." !d.; 

see also 42 U.S.C. 7491(g)(1). Additionally, every SIP must include a calculation 

of the rate of progress required to move from baseline to natural visibility 

conditions by 2064; EPA's regulations refer to that rate as the uniform rate of 

progress. 40 C.F.R. 51.308(d)(1)(i)(B). If a state's reasonable progress goals 

provide for less planning period progress than the uniform rate of progress would 

indicate is required to achieve nattlral visibility by 2064, the state must 

demonstrate that its goals are reasonable based on the four statutory factors noted 

above. !d. at 51.308(d)(1)(ii). 

A SIP must also contain a strategy for achieving those goals during the 

planning period. See 40 C.F.R. 51.308(d)(3). In particular, EPA's regulations 

require that a SIP include "enforceable emissions limitations, compliance 
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schedules, and other measures as necessary to achieve the reasonable progress 

goals." Id.; cf id. at 51.308(d)(1)(v) (while the reasonable progress goals "are not 

directly enforceable," they are critical to evaluating a SIP). In establishing those 

limitations and imposing other measures, EPA must also consider the degree to 

which visibility may likewise improve due to other existing federal and state air 

quality programs and regulations. EPA, Guidance fur Setting Reasonable 

Progress Goals Under the Regional Haze Program (June 1, 2007) ("2007 

Guidance"), 4-1.3 

And-under that standard-where existing regulatory requirements and 

programs will yield the same rate of progress that EPA determined will constitute 

reasonable progress for a planning period, no further controls will be required. See 

id. at 4-1 ("Given the significant emissions reductions that we anticipate to result 

from" [controls enacted under the framework outlined below] and other Clean Air 

Act programs "it may be all that is necessary to achieve reasonable progress in the 

first planning period for some States."); see also 40 C.F.R. 51.308( d)(3) (control 

measures must be "necessary to achieve the reasonable progress goals"). 

Among the various controls that EPA must consider before imposing 

additional controls to achieve reasonable progress are any controls already required 

3 Available at 
https:/ /www3 .epa.gov/ttn/naaqs/aqmguide/collection/cp2/2007060 1_ wehrum _reas 
onable _progress _goals _reghaze.pdf. 
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by the best available retrofit technology (BART) framework. See 2007 Guidance, 

4-1; see also 40 C.F.R. 51.308(d)(3). BART requires states to determine the best 

technology for controlling emissions-at certain major sources built between 1962 

and 1977-"which may reasonably be anticipated to cause or contribute to" 

visibility impairment in any Class I area. 42 U.S.C. 7491(b)(2)(A). A stationary 

source "causes" visibility impairment when its impact at a single Class I area is 

greater than 1 deciview, and it "contributes" to visibility impairment where it has 

at least a 0.50 deciview impact at a Class I area. Regional Haze Regulations and 

Guidelines for Best Available Retrofit Technology (BART) Determinations, 70 Fed. 

Reg. 39104, 39161 (July 6, 2005). In making BART determinations, states must 

conduct an analysis that considers "the technology available, the costs of 

compliance, the energy and nonair quality environmental impacts of compliance, 

any pollution control equipment in use at the source, the remaining useful life of 

the source, and the degree of improvement in visibility which may reasonably be 

anticipated to result from the use of such technology." 40 C.F.R. 51.308(e)(l)(i)-

(ii); accord 42 U.S.C. 7491(g)(2). And any technology identified through that 

process must be installed "as expeditiously as practicable," but not later than five 

years after a SIP's approval. 40 C.F.R. 51.308(e)(1)(iv); see 42 U.S.C. 7491(g)(4). 

Alternatively, "[a] State may opt to implement or require participation in an 

emissions trading program or other alternative measure rather than to require 
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sources subject to BART to install, operate, and maintain BART." 40 C.F.R. 

51.308( e )(2). As relevant here, one such program is the "Transport Rule, also 

known as the Cross-State Air Pollution Rule," which EPA has determined will 

"achieve greater reasonable progress towards the national goal of achieving natural 

visibility conditions in Class I areas than source-specific [BART]." Regional 

Haze: Revisions to Provisions Governing Alternatives to Source-Specific Best 

Available Retrofit Technology (BART) Determinations, Limited SIP Disapprovals, 

and Federal Implementation Plans, 77 Fed. Reg. 33642,33643 (June 7, 2012). 

That program requires certain states, including Arkansas, to significantly reduce 

nitrogen oxide (NOx) and sulfur dioxide (S02) emissions that cross state lines, and 

to achieve that goal, the rule caps emissions and allows covered "sources to trade 

emissions allowances with other sources within the same program." Id. at 33645. 

On October 26, 2016, EPA published the relevant state emissions caps-or 

budgets-for NOx required to make the program workable. See Cross-State Air 

Pollution Rule Update for the 2008 Ozone ~i\fAAQS, 81 Fed. Reg. 74504 (Oct. 26, 

2016). 

If a state complies with the requirements for adopting a SIP, EPA must 

approve the SIP. 42 U.S.C. 7410(k)(3). IfEPA disapproves a SIP, it must, within 

two years, promulgate a federal implementation plan (or FIP) that complies with 

the above framework. Id. at 7410(c). 

11 
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B. Facts 

1. Arkansas's State Implementation Plan 

Arkansas submitted its first planning period SIP in September 2008. 81 Fed. 

Reg. at 66333/1-2. That document and subsequent revisions represented years of 

work by ADEQ, other state agencies, and stakeholders. See id. In drafting the SIP, 

ADEQ likewise coordinated with the Central Regional Air Planning Association, 

Arkansas's regional planning organization, federal land managers, EPA, 

neighboring states, and the public. Substantial portions of Arkansas's SIP were 

developed based on emissions inventories, models, and protocols developed 

through the Central Regional Air Planning Association. See id. at 66412/2-3; 77 

Fed. Reg. 14604, 14626 (March 12, 2012). 

Using that accepted modeling, Arkansas calculated the uniform rate of 

progress necessary to achieve natural visibility conditions by 2064. See 77 Fed. 

Reg. at 14626. Arkansas established reasonable progress goals-22.48 deciviews 

at Caney Creek and 22.52 decivie\:vs at Upper Buffalo-better than the rate of 

improvement required to achieve natural visibility conditions by that deadline. See 

76 Fed. Reg. 64186, 64195/1 (Oct. 17, 2011). Arkansas also employed monitoring 

data to calculate baseline visibility conditions for the 20% worst and 20% best days 

during the 2000-2004 period and used Central Regional Air Planning Association 

modeling to estimate likely improvements from all federal and state emissions 
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programs, including existing BART limitations. See id. at 64194. Because that 

modeling demonstrated that, as a result of existing regulatory and BART controls, 

Arkansas's progress had exceeded the uniform rate of progress and that Arkansas 

would achieve natural visibility before 2064, Arkansas determined that additional 

controls were not required to make reasonable progress in the first planning period. 

See id. at 64194-96. 

2. EPA's disapproval of Arkansas's State Implementation Plan 

In March 2012, EPA concluded that Arkansas had correctly calculated the 

uniform rate of progress. 81 Fed. Reg. at 66408/2. It also acknowledged that 

Arkansas had established reasonable progress goals better than that rate, and it 

agreed with Arkansas's SIP's conclusion that Arkansas was on track to achieve 

natural visibility before EPA's 2064 deadline. See 77 Fed. Reg. at 14626. 

Nevertheless, EPA partially disapproved Arkansas's SIP because, in EPA's 

view, Arkansas had not sufficiently discussed the four statutory factors in 

establishing reasonable progress goals for Upper Buffalo and Caney Creek. 81 

Fed. Red. at 66408/2-3. EPA reasoned that if Arkansas had conducted what EPA 

deemed a thorough analysis of those factors, Arkansas might have determined that 

additional progress-beyond that which would achieve natural visibility conditions 

before 2064-could be achieved in the first planning period. Id. at 66361/1-2. 
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3. EPA's failure to promulgate a Federal Implementation Plan within 
the period required by the Clean Air Act 

As the Final Rule acknowledges, it had two years from the time it 

disapproved Arkansas's SIP to promulgate a FIP. 81 Fed. Reg. at 66333. Yet it 

was not until April 8, 20 15-m ore than a year after that deadline-that EPA even 

proposed a FIP "to address the disapproved portions of [Arkansas's SIP]." !d. 

Because EPA failed to promulgate a FIP within two years of disapproving 

Arkansas's SIP, on August 6, 2014, Sierra Club filed a federal district court 

complaint seeking an order requiring EPA to promulgate a FIP by a date certain. 

See Sierra Club v. EPA, No. 4:14-cv-00643 (E.D. Ark.), Doc. #1. In response to 

that lawsuit, EPA agreed to promulgate a FIP by August 31, 2016. !d. at Doc. #75 

(Sept. 22, 2015), p. 9. And the district court subsequently ordered EPA to file a 

response by that date. !d. at Doc. #93 (Nov. 3, 2015), p. 7. 

4. The Final Rule imposing a Federal Implementation Plan 

On September 27,2016, EPA published the Final Rule imposing a FIP. 81 

Fed. Reg. at 66332.4 In sum, the Final Rule requires multiple facilities throughout 

Arkansas to install and implement substantially more than a billion dollars in 

controls that were not contained in Arkansas's disapproved SIP. For instance, it 

requires expansive new BART controls at the Arkansas Electric Cooperative 

4 On August 31, 2016, then-EPA Administrator Gina McCarthy signed a prepubli
cation version of the Final Rule imposing a FIP. Final publication in the Federal 
Register did not occur until the next month. See 81 Fed. Reg. at 66415. 
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Corporation's Carl E. Bailey (Bailey) and John L. McClellan (McClellan) 

electricity generating stations, American Electric Power's Flint Creek Power Plant, 

Entergy's White Bluff and Lake Catherine power plants, and Domtar's Ashdown 

Mill Power Boilers. E.g., id. at 66338-66350. It likewise requires the installation 

and adoption of costly and complex controls at Entergy's Independence power 

generating station. E.g., id. at 66338-39. 

Yet the Final Rule estimates that, in total, all of those complex and costly 

controls will, at most, eke out just 0.01 deciviews more visibility improvement 

than Arkansas's disapproved SIP was projected to achieve. See id. at 66332/3, 

66354/3 (projecting Final Rule's controls to result in change in visibility conditions 

at Caney Creek to 22.47 deciviews and 22.51 deciviews at Upper Buffalo); 76 Fed. 

Reg. at 64195 (establishing reasonable progress goals 0.01 deciviews lower at each 

site). Indeed, even assuming EPA's future visibility impairment projections had 

been correct (which as discussed below, they were not), the Final Rule would have 

imposed more than a billion dollars in costs to achieve a change 100 times smaller 

than anyone can see. See 81 Fed. Reg. 66390/3 n.239 (only changes greater than 1 

deciview are perceptible). 

a. BART Controls 

The Final Rule imposes extensive and costly controls at six BART -eligible 

facilities across Arkansas. E.g., 81 Fed. Reg. at 66338-66350. Those controls 
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focus on particulate matter, NOx, and S02 emissions. The Final Rule's controls 

will not perceptibly impact visibility, and most do not even address emissions 

that-under BAR T-"contribute" to visibility impairment. Indeed, given the 

minimal visibility impact of those controls, EPA attempted to justify many of those 

controls through the use of a cumulative visibility impact metric that aggregates 

fractions of imperceptibility at different Class I areas. !d. at 66389. 

i. Bailey and McClellan 

The Final Rule imposes a requirement that Bailey and McClellan no longer 

purchase fuel with more than 0.5% sulfur content by weight. 81 Fed. Reg. at 

66339/1-2, 66340/1-2. It also requires those facilities to discontinue use of fuels 

with higher sulfur content with the purported purpose of reducing particulate 

matter and S02 emissions. !d. at 66339/2, 66340/1-2. At Bailey, those controls 

will have less than a 0.25 deciview impact at Arkansas' s-and for that matter 

other-Class I areas. See id. at 66340. EPA similarly projects that the McClellan 

controls will have a de minimis visibility impact. See id. at 66341. Only by adding 

fractions of imperceptibility at four different locations-inside and outside of 

Arkansas-was EPA able to demonstrate an impact greater than even 0.50 

deciviews. See id. at 66340-41. 
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ii. Lake Catherine 

The Final Rule imposes a 30-day rolling average emissions limitation at 

Lake Catherine. 81 Fed. Reg. at 66345/2. That limitation is to be achieved 

through the installation and operation of what is commonly referred to as "burners 

out of service" or BOOS controls. Id.; see also id. at 66335/2. At its most basic, 

that control involves terminating the fuel flow to selected burners while leaving the 

air registers open and thereby lowering peak flame temperatures and reducing the 

NOx formation. See 80 Fed. Reg. 18944, 18976 (April 8, 2015). According to 

EPA's own projections, those controls will have no perceptible impact at any Class 

I area, and once again, the Final Rule relied on a cumulative visibility metric to 

create a misleading impression of greater impact. 81 Fed. Reg. at 66345. 

iii. Ashdown Mill 

EPA also imposed both S02 and NOx emissions limits at Ashdown Mill. 81 

Fed. Reg. at 66345-49. The Final Rule also requires Ashdown Mill to upgrade 

existing S02 scrubbers and use an additional scrubbing reagent to further reduce 

S02 emissions. !d. at 66347/3. Those controls will all have well under a 0.25 

deciview impact. See id. at 66347-48. 

iv. Flint Creek 

The Final Rule requires Flint Creek to install costly and extensive new S02 

and NOx controls within a short timeframe. 
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To reduce NOx emissions, the Final Rule requires Flint Creek to install low 

NOx burners with separated overfire air on one unit at the end of April 2018. !d. at 

66416/2. In determining BART required that installation, EPA relied on the 

California Puff Model (CALPUFF) to estimate that low NOx burners would have a 

0.081 deciview impact at Caney Creek, a 0.026 deciview impact at Upper Buffalo, 

and even less at other sites. See id. at 66342. CALPUFF has an acknowledged 

margin of error greater than any of those amounts, and as a result, it is unclear-as 

comments observed-whether the use of low NOx burners at Flint Creek will have 

even the infinitesimal impact that EPA projected. See id. at 66342 (projected 

impact of low NOx burners at Flint Creek); id. at 66398-400 (CALPUFF margin of 

error analysis); Comments from Industry Associations, IV.l5, p. 9 (Aug. 7, 2015), 

[App._ ].5 Despite that, EPA declined to explain why it believed the CALPUFF 

model's estimates were sufficiently reliable to justify the imposition ofNOx 

controls. See 81 Fed. Reg. at 66399/2. Instead, EPA simply asserted that the 

projected impacts \:vere sufficient to justify controls because Cil1LPUFF can also 

under-predict impacts. !d. 

Further, despite the lack of demonstrable visibility impact, the Final Rule 

requires that low NOx burners be installed at Flint Creek-and as discussed below 

on four other units at Independence and White Bluff-within a brief 18-month 

5 ["App" cites are to designated record material.] 
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window. See id. at 66342/3, 66378/2-3. Because Flint Creek, White Bluff, and 

Independence represent a substantial portion of Arkansas's electricity output, any 

outage and installation work will need to be carefully planned, scheduled, and 

coordinated, and given that, EPA originally proposed giving operators three years 

to install low NOx burners at those facilities. See 81 Fed. Reg. at 66342, 66378/2-

3; see also 81 Fed. Reg. at 74552/3 (Cross State Air Pollution Rule noting that, 

White Bluff and Independence alone "account[] for 40 percent of the state's 2015 

heath input."). In response, commenters explained that it would actually require 

five years to safely "coordinat[ e] and schedul[ e] unit outages" and successfully 

install the burners. 81 Fed. Reg. at 66342/1. Indeed, commenters emphasized that 

requiring five separate units be taken offline and modified within a three year 

period could threaten the reliability of Arkansas's electricity supply. See id. 

But instead of giving operators five-or even the proposed three-years to 

make those modifications, the Final Rule inexplicably narrowed the installation 

period for all three facilities to just 18 months. See, e.g., 81 Fed. Reg. at 66342, 

66378/2-3. As support for that conclusion, the Final Rule alluded to evidence 

submitted by Sierra Club that suggested, "the typical deployment of [low NOx 

burners] ... takes between 24-32 weeks ( 6-8 months) on a typical industrial boiler 

covering the bid evaluation through startup." Institute of Clean Air Companies, 

Typical Installation Timelines for NOx Emissions Control Technologies on 
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Industrial Sources (Dec. 4, 2006), p. 3 (cited as authority for estimate in report 

discussed in Comments from Sierra Club, Earthjustice, and National Parks 

Conservation Association, Index to Administrative Record, IV.8, pp. 10, 14-19, 22, 

25 (Aug. 7, 2015)), [App._ ]; see also 81 Fed. Reg. at 66378/2-3. Yet the Final 

Rule did not offer any explanation for how that evidence led it to conclude that five 

separate low NOx burners at three different facilities could be safely installed 

within 18 months without threatening reliability. !d. (arguing only that, "[t]his 

compliance date provides the affected utilities sufficient time beyond typical ... 

installation timeframes to install these controls ... while safeguarding the 

continuity of Arkansas' electricity supply."). Indeed, no one had even suggested 

an 18-month installation period. 

With respect to S02 controls, the Final Rule requires Flint Creek to meet a 

stringent new emissions limit, and to meet that limit, it requires Flint Creek to 

install and upgrade scrubbers. 81 Fed. Reg. at 66342/1-2. The change will have no 

perceptible impact visibility. See id. at 66342/3. The Final Rule requires that 

installation and upgrade be completed and that Flint Creek comply with the new 

emissions limit within 18 months, but it declined to explain how it determined that 

18 months was an appropriate compliance period. See 81 Fed. Reg. at 66342/2-3. 

Rather, the Final Rule simply asserts that, "[ w ]e believe that this will provide 
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sufficient time for the facility to be able to" meet the new emissions limit. !d. 

v. White Bluff 

The Final Rule imposes essentially the same controls at White Bluff that it 

requires at Flint Creek, except that low NOx burners must be installed on two 

White Bluff units and the S02 scrubber installation must begin from scratch. See 

81 Fed. Reg. at 66343/3-66345/2. As above, those controls will not have any 

perceptible impact on visibility at Caney Creek, Upper Buffalo, or anywhere else. 

!d. at 66343-45. Indeed, the low NOx burners at each unit will have less than a 

0.25 deciview impact at any Class I area. !d. at 66344-45. And, as above, despite 

that infinitesimal impact, the Final Rule requires those burners to be installed 

within 18 months. !d. at 66344/3. 

b. Reasonable Progress Analysis 

After imposing BART controls, EPA did not begin its reasonable progress 

analysis by determining the rate of progress required to achieve natural visibility 

conditions or by setting reasonable progress goals. See 81 Fed. F'-eg. at 66350-51. 

Nor did EPA focus on controls that would help achieve reasonable progress in the 

first planning period. See id. 

Instead, EPA began its reasonable progress analysis by noting that S02 and 

NOx are the two largest contributors to visibility impairment at Caney Creek and 

Upper Buffalo. See, e.g., 81 Fed. Reg. at 66350/3. Ignoring all out-of-state, 
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natural, and other sources of those elements, EPA then identified White Bluff, Flint 

Creek, and Independence as the "three largest" Arkansas-based sources of S02 and 

NOx. 81 Fed. Reg. at 66350/3, 66336/2. Indeed, it excluded any consideration of 

other sources even though, in combination, all Arkansas-based sources account for 

only about 3% of modeled visibility impairment from so2 and a miniscule 0.25% 

ofvisibility impairment from NOx at Arkansas's Class I areas. !d. at 66350. 

As noted above, both White Bluff and Flint Creek are subject to BART and 

the Final Rule purported to apply the BART framework in requiring those facilities 

to install additional controls. Because Independence is not subject to BART, the 

Final Rule purported to take "into consideration the four reasonable progress 

factors" in requiring Independence-like White Bluff and Flint Creek-to install 

S02 scrubbers in 2021 and low NOx burners on two units just before the first 

planning period concludes. !d. at 66351-53. But far from considering the four 

statutory factors, the Final Rule's analysis amounted to little more than an assertion 

that it \:vould be unreasonable not to impose the same controls on all three of the 

state's largest emitters ofS02 and NOx. See id. at 66363/2. And, as above, 

without explaining how it selected that compliance period or addressing comments 

that requiring three separate facilities to install low NOx burners in the same brief 

period could threaten the reliability of Arkansas's electricity supply, the Final Rule 

requires Independence to install those burners within 18 months. !d. at 66354/1. 
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In imposing those controls, EPA did not determine whether they were 

actually necessary to achieve-at that point, unestablished-reasonable progress 

goals or first planning period progress. Nor could EPA have determined that those 

controls were necessary to make first planning period progress since the so2 

scrubbers-which would purportedly address "the principal contributor to 

visibility extinction," will not be installed until years after the first planning period 

concludes. !d. at 66351/1, 66420. Likewise, even though the low NOx burners 

will be installed during the first planning period, EPA could not have concluded 

they were necessary to make reasonable progress since they will not be installed 

until just before the first planning period's conclusion and will have effectively no 

impact whatsoever during that period. See id.; 40 C.F.R. 51.308(f) (second 

planning period SIPs due in July 2018 for achieving progress in the second 

planning period). 

Indeed, even after the planning period ends, the Final Rule concedes that its 

various controls \:viii have no discernable impact. See, e.g. 81 Fed. F'-eg. at 

66353/2-3 (ultimately, low NOx burners will result in just a 0.50 deciview change 

at one site and less than a 0.25 deciview change at another site). And as a 

consequence, rather than address the actual impact of those individual controls, the 

Final Rule simply claimed that the various controls were justified because over 

time and "in the aggregate" they "will contribute to visibility progress." !d. at 
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66391/2; see also, e.g., 66403/2-3 (claiming NOx controls are warranted because 

of the impact from the combination ofNOx and S02 controls). 

c. Reasonable Progress Goals 

After imposing those controls, the Final Rule calculated reasonable progress 

goals "reflect[ing] the visibility improvement anticipated by 2018 from [its] 

combination of control measures." 81 Fed. Reg. at 66332/3. Specifically, the 

Final Rule concluded that its various controls would reduce visibility impairment 

at Caney Creek to 22.47 deciviews and to 22.51 deciviews at Upper Buffalo. See 

id. at 66410/3, 66354/3. As noted, those goals represented just 0.01 deciviews 

more improvement at each Class I area than the disapproved SIP showed could be 

achieved without additional controls and less progress than Arkansas has actually 

already achieved. 

5. Arkansas's request for reconsideration 

On November 22, 2016, ADEQ sought reconsideration of the Final Rule on 

three separate grounds. First, .LA1DEQ argued that the controls at Independence are 

unnecessary because 2015 Interagency Monitoring of Protected Visual 

Environments (or IMPROVE) network monitoring data demonstrates that 

Arkansas has already achieved and exceeded the Final Rule's reasonable progress 

goals. See State of Arkansas v. EPA, No. 17-1276 (8th Cir.), Doc.# 1 (Feb. 6, 

2017) (Arkansas's Petition for Review, Petition for Reconsideration and Request 
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for Administrative Stay), p. 6 ("Petition for Reconsideration"), [ App._]. That 

data, which only became available after the comment period, demonstrates that as 

a result of existing controls-and without any of the Final Rule's controls

visibility impairment had declined to 20.41 deciviews at Caney Creek and 19.96 

deciviews at Upper Buffalo. !d. at 9, [App._]. Thus, in other words, that data 

demonstrates that Arkansas has already achieved visibility conditions 

approximately 2 deciviews better than the Final Rule would purportedly achieve 

through the imposition of more than a billion dollars in additional controls. 

Second, ADEQ requested that EPA reconsider the Final Rule's NOx 

limitations at BART -eligible facilities and determine that compliance with the 

Transport Rule is an acceptable way of meeting the NOx limitations imposed 

under BART. Id. at 14, [App._]. ADEQ's request explained that states may 

include reliance on the Transport Rule in their implementation plans as an 

alternative method of complying with BART, and consequently, EPA may do the 

same in promulgating a FIP. Id., [i1~pp._]. 11oreover, il~DEQ explained that it 

would not have been practical to raise this possibility during the comment period 

because the relevant revised NOx budgets-that serve as the basis for the 

Transport Rule program-were not published until October 26, 2016. !d. at 10-11, 

[App._]; see also 81 Fed. Reg. 74504. 
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Third, ADEQ requested that EPA reconsider its decision not to analyze 

available alternative S02 control technologies for White Bluff. Petition for 

Reconsideration, p. 13, [App._]. In particular, ADEQ requested that EPA analyze 

and consider the use of low sulfur coal as an alternative control technology for 

White Bluffunder BART. !d. at 15, [App._]. 

In addition to seeking reconsideration, ADEQ also requested that EPA 

administratively stay the Final Rule and toll its compliance deadlines. See id. at 

15-19, [App._]. Given the Final Rule's short compliance deadlines, ADEQ 

notified EPA that if ADEQ did not receive a response within 70 days, Arkansas 

would treat that failure as a constructive denial. !d. at 7, [ App._]. 

EPA failed to act on the request for an administrative stay or the petition for 

reconsideration and thereby constructively denied those requests. 

6. Proceedings before this Court 

On November 22, 2016, Arkansas filed its initial petition for review. After 

EP~A,.. constructively denied .LA,..DEQ's petition for agency reconsideration, .LA,..rkansas 

filed a petition for review of that constructive denial on February 6, 2017. On 

February 7, 2017, Arkansas filed a motion for a judicial stay. That motion for a 

stay is still pending. 
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STANDARD OF REVIEW 

Agency actions that are "arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law" will be set aside. 5 U.S.C. 706(2)(A); 42 

U.S.C. 7607(d)(9)(A). EPA acts arbitrarily and capriciously where it "relie[s] on 

factors which Congress has not intended it to consider, entirely fail[ s] to consider 

an important aspect of the problem, offer[ s] an explanation for its decision that 

runs counter to the evidence before the agency, or is so implausible that it could 

not be ascribed to a difference in view or the product of agency expertise." Motor 

Vehicle Mfrs. Ass'n of U.S, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

( 1983). Thus, EPA must "examine the relevant data and articulate a satisfactory 

explanation for its action including a 'rational connection between the facts found 

and the choice made."' !d. (quoting Burlington Truck Lines v. United States, 371 

U.S. 156, 168 (1962)); see also 42 U.S.C. 7607(d)(6)(B) (EPA must respond to 

"comments, criticisms, and new data"). And "EPA's actions must ... be 

[internally] consistent." Nat'! ParksConservationAss'n v. EPA, 788 F.3d 1134, 

1141 (9th Cir. 2015); accord Gen. Chern. Corp. v. United States, 817 F.2d 844, 

857 (D.C. Cir. 1987) (per curiam). 
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SUMMARY OF ARGUMENT 

The Final Rule should be vacated in its entirety for, at least, four reasons. 

First, the Final Rule should be vacated because it irrationally requires the people of 

Arkansas to spend substantially more than a billion dollars to achieve visibility 

conditions inferior to present visibility conditions. In fact, despite being presented 

with evidence that Arkansas has already achieved perceptively better progress than 

the Final Rule concluded would be reasonably achievable through more than a 

billion dollars in controls, EPA refused to reconsider the Final Rule. Moreover, 

even if EPA were not required to reconsider the Final Rule based on that evidence, 

the Final Rule should be vacated because in promulgating the Final Rule, EPA 

arbitrarily and capriciously ignored evidence that Arkansas would achieve at least 

the same rate of progress that the Final Rule would purportedly achieve without a 

single dollar in additional controls. 

Second, the Final Rule should be vacated because EPA failed to consider 

\:vhether the Final F'-ule \:vould endanger the reliability of .LA1rkansas's electricity 

supply. For instance, the Final Rule requires that five electrical generation units

which represent a substantial portion of Arkansas's electricity output-all be taken 

offline within a brief 18-month period so that sophisticated new controls can be 

installed. Yet EPA offers no explanation for how it concluded that all of those 
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units could be safely modified in that brief period without endangering the 

reliability of Arkansas's electricity supply. 

Third, in adopting the Final Rule, EPA unlawfully reversed the process for 

establishing controls. Under the Clean Air Act, EPA is required to establish 

reasonable progress goals, consider anticipated visibility improvement from 

existing programs and BART, and then, if additional controls are necessary to meet 

the reasonable progress goals, implement additional measures. Yet EPA did not do 

that here. Instead, EPA reversed that process by arbitrarily focusing on the three 

largest Arkansas-based emissions sources, determining that their status as large 

emitters should make them subject to additional controls, deciding that 

Independence (as the only non-BART source) should be subject to the same 

controls as the other two emitters by virtue of that status, and only thereafter 

setting reasonable progress goals. 

Fourth, the Final Rule fails to address numerous comments suggesting that 

EP ~A,.. consider alternative methods of calculating costs, explain \:vhy individual 

controls are justified, and validate its use of specific models. 

Alternatively, EPA should be required to convene a reconsideration 

proceeding to reconsider: a) whether the Final Rule's more than a billion dollars in 

additional controls are actually necessary given that Arkansas has already achieved 

more progress than the Final Rule would purportedly achieve; b) the Final Rule's 
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NOx limitations at BART -eligible facilities and determine whether compliance 

with the Transport Rule is an acceptable way of meeting those limitations; and c) 

whether low sulfur coal is a viable alternative to the Final Rule's BART controls. 

ARGUMENT 

I. The Final Rule imposes massive costs with no visibility benefit. 

The Final Rule concludes that more than a billion dollars in controls are 

"cost-effective" and will "result in meaningful visibility benefit." 81 Fed. Reg. at 

66361/3. That conclusion is arbitrary, capricious, and otherwise contrary to law. 

A. The Final Rule unlawfully imposes costly controls that will not achieve 
any visibility benefit during the first planning period. 

An implementation plan must achieve reasonable progress "for the period 

covered by the implementation plan." 40 C.F.R. 51.308(d)(1)(i)(B). Indeed, EPA's 

regulations make clear that plans must provide for "an improvement in visibility 

for the most impaired days over the period of the implementation plan" and 

"ensure no degradation in visibility for the least impaired days over the same 

period." 40 C.F.R. 51.308(d)(l). The period covered by the Final Rule concludes 

in 2018. See id. at 51.308(f) (2012) (second planning period SIPs due July 31, 
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2018).6 Consequently, under the plain text ofEPA's regulations, the Final Rule's 

controls must achieve reasonable progress during the first planning period. 

But the Final Rule imposes controls at Independence that are not designed 

to-and will not-achieve any progress during the first planning period. For 

example, the Final Rule requires Independence to install S02 scrubbers in 2021. 81 

Fed. Reg. at 66351-53, 66420/1. Because those scrubbers will not be installed 

until three years after the first planning period ends, by definition, they will not 

result in any first planning period progress. Similarly, while low NOx burners will 

be installed at Independence just before the first planning period ends, it is 

undisputed that installing those controls at the planning period's conclusion will 

not result in any real-let alone reasonable, perceptible, or meaningful-planning 

period progress. See 81 Fed. Reg. at 66403/2 (effectively all improvement from 

Independence controls will occur because of S02 controls installed after the 

covered period); see also id. at 66351/1 (conceding that NOx is "not the principal 

contributor to visibility extinction") . .LA1nd to the extent there is any doubt that the 

Final Rule will not accomplish any progress in exchange for substantially more 

than a billion dollars in additional controls, EPA itself estimates that the total, 

combined impact from its various controls-at Independence, White Bluff, Flint 

6 The due date for second planning period SIPs was amended after the Final Rule's 
adoption. See 82 Fed. Reg. at 3080 ("EPA is finalizing a one-time adjustment to 
the due date for the next SIPs (from 2018 to 2021 )"); see also id. at 3080 ("The 
first state plans were due in 2007 and covered the 2008-2018 planning period."). 
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Creek, Bailey, McClellan, Lake Catherine, and Ashdown Mill-will be just 

0.00742 deciviews at Caney Creek and 0.007 deciviews at Upper Buffalo. Motion 

of the State of Arkansas for Stay of Final Rule, Exhibits to Motion, p. 143, ,-r 23 

(Feb. 7, 2017) ("Motion for Stay Exhibits"). 

Tellingly, EPA does not even attempt to justify the imposition of more than 

a billion dollars in costs to achieve that microscopic change. Nor could EPA do so 

since it is hardly reasonable, cost-effective, or rational to impose more than a 

billion dollars in costs to achieve something infinitesimally smaller than an eagle-

let alone a human-could perceive.7 See Michigan v. EPA, 135 S. Ct. 2699, 2707 

(2015) ("One would not say that it is even rational, never mind 'appropriate,' to 

impose billions of dollars in economic costs in return for a few dollars in health or 

environmental benefits."); see also Nat'/ Parks, 788 F.3d at 1144 (EPA must 

"explain what makes a cost reasonable in light of potential visibility benefits"). In 

fact, it is worth noting that even if the Final Rule had imposed only a billion dollars 

in costs, each dollar spent would have yielded just 0.00000000000781 deciviews of 

planning period improvement. Motion for Stay Exhibits, p. 143, ,-r 23. 

7 According to Intervenor Sierra Club, an eagle's "eyesight is six to eight times 
better than a human, enabling them to see prey up to one mile away." Shelley 
Bance, Teatown's Eagle Fest, Fresh Air: The Quarterly Newsletter of the Atlantic 
Chapter Mid-Hudson Group (Spring 2016), p. 2, available at 
http://www.sierraclub.org/sites/www.sierraclub.org/files/sce/Mid-Hudson
group/Spring20 16.pdf 
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The Final Rule attempts to entirely sidestep any discussion of planning 

period progress by arguing that, over time and in combination, the Final Rule's 

various post-planning period controls will result in meaningful visibility 

improvement. See, e.g., 81 Fed. Reg. at 66403/3. But that approach conflicts with 

the clear requirement discussed above that planning period controls must "achieve 

[reasonable progress] fur the period covered by the implementation plan." 40 

C.F.R. 51.308(d)(1)-(3) (emphasis added). Indeed, the Fifth Circuit recently 

rejected the exact same argument that EPA made here and held that EPA had 

exceeded its legal authority by imposing post-planning period controls in a Texas 

FIP since, by definition, those controls will not achieve planning period progress. 

Texas, 829 F.3d at 429. And that conclusion makes particularly acute sense in a 

case like the present where a contrary approach would undermine the Clean Air 

Act's system of cooperative federalism since allowing EPA to impose post

planning period controls would divest "the individual States" of their authority to 

''determine, in the first instance," ho\x; best to achieve reasonable progress for each 

planning period. North Dakota, 730 F.3d at 757 (quoting EME Homer City 

Generation, L.P. v. EPA, 696 F.3d 7, 12 (D.C. Cir. 2012)). 

Further, the Final Rule's suggestion that EPA should be permitted to impose 

post-planning period controls here because less than two years of the first planning 

period remain conflicts with the Clean Air Act's text and ignores EPA's decision 
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to wait more than four-and-a-half years, after rejecting the SIP, to promulgate a 

FIP. See Texas, 829 F.3d at 430. Therefore, because the Final Rule rests on post-

planning period controls that will not achieve planning period progress, it should 

be vacated. 

B. Arkansas has already exceeded the rate of progress that the Final Rule 
would purportedly achieve. 

Assuming that the Final Rule was designed to achieve some first planning 

period progress and that it was rational to spend more than a billion dollars to 

achieve it, the Final Rule would still be unnecessary because, by 2015, Arkansas 

had aiready achieved perceptibiy better progress. As noted, the Finai Ruie 

concluded that reducing visibility impairment at Caney Creek to 22.47 deciviews 

and to 22.51 deciviews at Upper Buffalo represents the reasonable rate of progress 

that will be achieved by 2018 from the Final Rule's various controls. See 81 Fed. 

Reg. at 6641411, 66410/3. But IMPROVE network monitoring data that became 

available after the Final Rule's public comment period establishes that in 2015, 

visibility impairment at Caney Creek fell to 20.41 deciviews and impairment at 

Upper Buffalo similarly declined to 19.96 deciviews. See Petition for 

Reconsideration, p. 9, [ App._]. 

In light of that newly available data, Arkansas requested that EPA convene 

an administrative proceeding to reconsider the Final Rule's conclusion that more 

than a billion dollars in additional controls were necessary to achieve reasonable 
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progress. 8 As relevant here, EPA is required to convene such a proceeding where a 

party seeks reconsideration based on an objection that could not have been raised 

during the public comment period and where the "objection is of central relevance 

to the outcome of the rule." 42 U.S.C. 7607(d)(7)(B). Arkansas's request met both 

requirements. First, while the public comment period closed on April 8, 2015, the 

monitoring data establishing Arkansas's progress did not become available until 

after that date. See Petition for Reconsideration, p. 8 (data covers January through 

September 2015), [App._]. Thus, during the comment period, Arkansas could not 

have argued that the Final Rule was unnecessary and irrational because Arkansas 

had already achieved greater progress than the Final Rule would purportedly 

achieve. 

Second, no one can dispute the relevance of that data. Indeed, had EPA 

considered that evidence, it could not have concluded that more than a billion 

dollars in additional controls were required to achieve what the Final Rule 

concluded constituted reasonable first planning period progress. To the contrary, if 

EPA had concluded that it was reasonable or cost-effective to require those 

8 By failing to timely act on ADEQ's petition for reconsideration and a stay of the 
Final Rule, EPA constructively denied that petition. That constructive denial 
constitutes final agency action and is judicially reviewable. See, e.g., IDS Life Ins. 
Co. v. SunAmerica, Inc., 103 F.3d 524, 526 (7th Cir. 1996) ("A showing of 
unjustifiable delay coupled with irreparable injury if an immediate appeal is not 
allowed is enough to make a constructive denial appealable, if a formal denial 
would be."); see also 42 U.S.C. 7607(d)(7)(b) (authorizing judicial review of 
denial of administrative petition for reconsideration). 
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controls to achieve existing conditions, that conclusion would have been utterly 

irrational. See Michigan, 135 S. Ct. at 2707. That data also undermines the Final 

Rule's entire analysis because it demonstrates that EPA's methodology for 

estimating and predicting visibility improvement due to existing controls is 

extraordinarily unreliable. Additionally, even if EPA were permitted to rely 

entirely on post-planning period progress to justify planning period controls 

(which, as noted, it cannot), that data would be relevant to determining whether the 

Final Rule's controls are actually necessary to achieve the same rate of post-

planning progress. Therefore, EPA was required to consider that data and its 

failure to do so was arbitrary, capricious, and contrary to law. 

C. The Final Rule ignored evidence that Arkansas was already on track to 
achieve reasonable progress and natural visibility before EPA's 2064 
goal. 

Even if EPA was not required to consider newly available data 

demonstrating that Arkansas has already better visibility conditions than the Final 

F'-ule \:vould purportedly achieve, the Final F'-ule should be vacated because EP ~A,.. 

ignored evidence that Arkansas would achieve reasonable progress-and natural 

visibility before 2064-without any additional controls. 

In particular, commenters explained that as a result of existing controls and 

other regulatory requirements, Arkansas would achieve, at least, the same rate of 

progress as the Final Rule. See 81 Fed. Reg. at 66351-52 (noting comments), 
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66366/1-2 (similar), 66408/1-2 (similar); 76 Fed. Reg. at 64194-95 (SIP concluded 

that without additional controls, Arkansas would achieve visibility conditions just 

0.01 deciviews short of the Final Rule's reasonable progress goals); see also 

Motion for Stay Exhibits p. 141, ,-r 18 (similar). And to underscore that analysis, 

commenters submitted data to EPA demonstrating that by May 2011, without any 

additional controls, Arkansas had already "achieved 73% of the 2018 [goals] 

[Arkansas] established for Caney Creek ... and 66% of the 2018 [goals] 

[Arkansas] established for Upper Buffalo." 81 Fed. Reg. at 66360/2. 

EPA arbitrarily, capriciously, and unlawfully ignored that evidence. With 

respect to the May 2011 data, for instance, EPA concluded that it was "not 

obligated to consider" that data because it concerned unapproved SIP goals that in 

EPA's view had been established without a sufficient four factor analysis and had 

been compiled in connection with a SIP revision. 81 Fed. Reg. at 66361/3-62. That 

decision runs counter to the statutory requirement that EPA respond to "new data 

submitted ... during the comment period," 42 U.S.C. 7607(d)(6)(B), and EPil~ 

guidance requiring it to consider reductions anticipated to occur from other 

regulatory programs. 2007 Guidance, 4-1. It also disregards the fact that the SIP 

and Final Rule set essentially the same goals and, therefore, evidence that 

Arkansas would meet the SIP's goals likewise demonstrated that it would meet the 

Final Rule's goals. See Motion for Stay Exhibits, p. 141, ,-r 16-18. 
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The Final Rule also failed to consider whether the cost of additional controls 

were warranted given that Arkansas was projected to achieve more progress than 

the uniform rate of progress demonstrated would be required to achieve natural 

visibility by 2064. See 81 Fed. Reg. at 66408/2 (conceding progress). EPA 

justified its failure to consider that evidence on the grounds that more progress 

might be achieved. See id. at 66361/1. But EPA does not explain how it concluded 

that it was rational to impose more than a billion dollars in additional costs to 

achieve infinitesimal movement toward an ultimate goal that Arkansas was already 

on track to accomplish. See Michigan, 135 S. Ct. at 2707 ("One would not say that 

it is even rational, never mind 'appropriate,' to impose billions of dollars in 

economic costs in return for a few dollars in health or environmental benefits."). 

And EPA's failure to explain its analysis requires that the Final Rule be vacated. 

See Nat'/ Parks, 788 F.3d at 1144. 

Further, as we now know (thanks to subsequently available data 

demonstrating what "A~rkansas had already told EPA), had EPA considered any of 

that evidence, it could have avoided irrationally imposing costly controls designed 

to achieve less progress than currently exists. 

D. The Final Rule failed to consider whether individual controls were 
justifiable in light of their massive costs. 

The Final Rule did not determine whether the fractions of imperceptible 

improvement from particular individual controls justified the costs of those 
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controls. For example, EPA claims that the low NOx burners at Independence 

will-over time-result in less than 0.50 deciviews of improvement at Caney 

Creek and 0.25 deciviews of improvement at Upper Buffalo. 81 Fed. Reg. at 

66353. But rather than determine whether such fractions ofimperceptibility justify 

the burners' costs, the Final Rule simply lumped those burners with other controls 

and concluded "that, in the aggregate" and over time, various controls "will 

contribute to visibility progress." !d. at 66391/2. Indeed, the Final Rule requires 

the installation of those burners despite the fact that NOx is "not the principal 

contributor to visibility extinction," id. at 66351/1, because the impact from the 

combination ofNOx and S02 controls will eventually "exceed 1 [ deciview ]."!d. at 

66403/1. And it ignored the fact that effectively all of that improvement will occur 

because of S02 controls installed after the covered period. See 81 Fed. Reg. at 

66403/2. 

The Final Rule likewise eschewed any consideration of the rationality of 

imposing costly BART controls that would in EPA's estimation achieve, at best, 

fractions of imperceptible change. For instance, the Final Rule failed to consider 

whether the costs of low NOx burners at Flint Creek are justified by a rate of 

progress so infinitesimally minute that it is beyond the modeling's ability to 

reliably predict. See id. at 66342; see also infra at p. 18 (discussing CAL PUFF 

modeling). Similarly, the Final Rule imposes controls at Bailey, McClellan, 
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Ashdown Mill, and White Bluff that will purportedly eliminate emissions that have 

an impact smaller than BART deems relevant. See 81 Fed. Reg. at 66340 (Bailey 

controls will achieve less than 0.25 deciview change), 66341 (McClellan controls 

will yield 0.12 deciviews of change at Upper Buffalo and just 0.3 deciviews at 

Caney Creek), 66347-48 (Ashdown Mill controls projected to have well under 0.25 

deciview impact), 66344-45 (substantially less than 0.25 deciview change from 

White Bluff controls); 70 Fed. Reg. at 39161 (under BART, emissions do not even 

contribute to visibility impairment unless impact at Class I area is at least 0.50 

deciviews). Thus, the Final Rule should be vacated because EPA failed to consider 

or determine whether it was rational to impose additional costs to achieve 

infinitesimal fractions of a change in visibility. 

E. EPA's cumulative visibility metric caused it to overstate the Final Rule's 
benefits. 

EPA declined to consider comments explaining why EPA's use of a 

cumulative visibility impact metric-which aggregates fractions of 

imperceptibility at different sites-caused EPA to overstate control benefits. See 

81 Fed. Reg. at 66389. Commenters observed, for instance, that by aggregating 

tiny, fractions of imperceptible impacts at different sites, EPA created a false 

impression of progress. See id.; see also id. at 66340-48. Indeed, given the 

minimal visibility impact from the Final Rule's controls, EPA attempted to justify 

many of those controls through the use of a cumulative visibility impact metric that 
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aggregates fractions of imperceptibility at different Class I areas. See id. at 66340 

(adding fractions of imperceptibility at multiple sites to create erroneous 

impression of progress from Bailey controls), 66341 (same analysis for McClellan 

controls), 66345 (same approach for Lake Catherine), 66347-48 (similar approach 

for Ashdown Mill), 66342 (same for Flint Creek). 

Instead of responding to those comments, EPA created a strawman, arguing 

that, contrary to the comments, "[ n ]othing in the Regional Haze Rule suggests 

that" EPA "should ignore the full extent of the visibility impacts and 

improvements from controls at multiple Class I areas." !d. at 66390/2. But no one 

disputes that EPA can consider impacts at multiple locations. Rather, the 

comments suggested that EPA's method of considering those impacts was 

misleading and caused EPA to overestimate the benefits of additional controls. 

Because EPA failed to address those comments, the Final Rule should be vacated. 

F. The Final Rule ignored comments demonstrating that on a dollar-per
deciview basis its controls were inconsistent with other federal 
implementation plans. 

The Final Rule did not respond to comments suggesting that in determining 

cost-effectiveness, EPA should consider visibility improvement on a dollar-per-

deciview basis because that calculation showed the Final Rule was inconsistent 

with other FIPs. See 81 Fed. Reg. at 66388/2; Comments from Nucor Steel-
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Arkansas and Nucor-Yamato Steel Company, IV.20, pp. 36-37 (July 15, 2015), 

[App._ ]. 

EPA has taken inconsistent-and confusing-positions on that metric's 

applicability. See Nat'/ ParksConservationAss'n v. EPA, 803 F.3d 151,164 (3d 

Cir. 20 15). Yet here, EPA simply declined to consider it, claiming that, "while the 

$/deciview metric can be useful" it "suggest[s] a level of precision in the 

calculation of visibility impacts that is not justified in many cases" and that the 

dollar-per-ton of pollution removed metric is generally preferred. 81 Fed. Reg. at 

66388/3. Thus, in other words, despite comments explaining why the dollar-per

deciview metric would be useful in assessing this particular FIP, EPA simply 

declined to address those comments. 

EPA's failure to address those comments-or conduct a relevant comparison 

that would have revealed inconsistencies between this FIP and others-means EPA 

failed to consider an important issue raised by the comments. And therefore, the 

Final F'-ule should be vacated. 

II. The Final Rule threatens the reliability of Arkansas's electricity supply. 

"In determining reasonable progress," EPA must consider "the energy ... 

impacts of compliance." 42 U.S.C. 7491(g)(1)-(2). The Final Rule ignores those 

impacts, including the threat to Arkansas's electricity supply posed by requiring 
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Independence, White Bluff, and Flint Creek to all install sophisticated new controls 

within a narrow 18-month window. 

For instance, the Final Rule requires five units at Independence, White 

Bluff, and Flint Creek to install low NOx burners. See 81 Fed. Reg. at 66342, 

66378/2. Those units represent a substantial portion of Arkansas's electricity 

output, and given that, EPA originally proposed giving operators three years to 

install those controls. See 81 Fed. Reg. at 6634211, 66378/2; see also 81 Fed. Reg. 

at 74552/3 (Cross State Air Pollution Rule noting that, White Bluff and 

Independence alone "account[] for 40 percent of the state's 2015 heath input."). In 

response, stakeholders and others explained that the three year compliance period 

would not be sufficient. !d. at 66342/1. Instead, they explained that a five year 

installation period would be required to safely "coordinat[ e] and schedul[ e] unit 

outages" and successfully install the new controls without diminishing the 

reliability of Arkansas's electricity supply. !d. By contrast, Sierra Club submitted 

evidence that ''the typical deployment of [lo\x; NOx burners] ... takes bet\:veen 24-

32 weeks ( 6-8 months) on a typical industrial boiler covering the bid evaluation 

through startup," no one suggested an 18-month compliance period. Institute of 

Clean Air Companies, p. 3 (cited in report relied on by Comments from Sierra 

Club, Earthjustice, and National Parks Conservation Association, IV.8, to estimate 
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timeframe), [App._ ]; see 81 Fed. Reg. at 66378/2-3 (citing comments relying on 

Institute of Clean Air Companies).9 

Nevertheless, citing that estimate, EPA somehow concluded that outages and 

installations at the five units involved here could all be scheduled, coordinated, and 

completed within 18 months without endangering the reliability of Arkansas's 

electricity supply. 81 Fed. Reg. at 66378/2-3. In fact, EPA's only explanation for 

that finding consists of a conclusory assertion that, "[t]his compliance date 

provides the affected utilities sufficient time beyond typical ... installation 

timeframes to install these controls ... while safeguarding the continuity of 

Arkansas' electricity supply." Id. No explanation was offered for how EPA 

determined that 18 months-as opposed to 24, 36, or 42 months-provided 

sufficient time beyond the typical installation time to ensure safe installation and 

safeguard the reliability of Arkansas's electricity supply. Indeed, even basic 

math-multiplying the number of units by eight months-would have suggested a 

9 Sierra Club suggested that all five installations could take place within six to 
eight months, but unlike the stakeholder comments supporting a longer compliance 
period, Sierra Club did not explain how five installations at three separate facilities 
could be safely scheduled, coordinated, and completed within such a narrow 
window. Comments from Sierra Club, Earthjustice, and National Parks 
Conservation Association, IV.8, pp. 10, 14-19, 22, 25, [App._]. 
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longer period_Io Nor does EPA appear to have considered whether Sierra Club's 

generalized estimate would even apply here. II 

The Final Rule also requires Flint Creek to install and then upgrade new 

scrubbers and meet a new emissions limit within 18 months. 81 Fed. Reg. at 

66342/2. EPA had originally proposed giving Flint Creek five years to comply 

with that requirement. !d. at 66335/2. EPA did not offer an explanation for how it 

arrived at an 18-month compliance period other than a bald conclusion that, "[w]e 

believe that this will provide sufficient time for the facility to be able to" meet the 

new emissions limit. !d. at 66342/2 (noting that because new scrubbers were being 

installed, a five year compliance period was not necessary, but offering no 

explanation for upgrade or emissions limit conclusion or how it determined 18 

months was appropriate). 

Thus, from EPA's "explanation[s], the Rule's reader is left to wonder what 

rationale EPA used to determine" that 18 months would safeguard Arkansas's 

electricity supply. Nat'! Parks, 788 F.3d at 1144 (similar approach was arbitrary 

Io EPA might now speculate that the Final Rule derived the 18-month figure by 
multiplying the number of facilities involved by six months, but the Final Rule 
contains no evidence that is how EPA actually derived that period. Nor for that 
matter would that speculation explain why EPA decided that six-instead of 
eight-months were required for installation at each facility. 
II As explained in Arkansas's motion for a stay, contrary to Sierra Club's 
generalized estimate, here, it will actually take six to eight months just to modify 
the relevant permits. See Motion of the State of Arkansas for Stay of Final Rule, p. 
17 n.5 (Feb. 7, 2017). 
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and capricious); see also Nat'/ Parks Conservation Ass'n, 803 F.3d at 160-61 

(impossible to meaningfully review conclusory assertions that alternatives were 

considered). And the Final Rule's failure to explain its conclusion is particularly 

troubling given EPA's recent acknowledgment in revising the Cross-State Air 

Pollution Rule that, "it may be difficult to schedule outage time to upgrade all 

four" electric generating units at White Bluff and Independence "to state-of-the-art 

combustion controls for the 2017 ozone season and supply adequate electricity to 

meet demand in the state." 81 Fed. Reg. at 74552/3. Thus, the Final Rule should 

be vacated because EPA did not explain its conclusions or demonstrate that it 

otherwise took electricity impacts into account. 

III. The Final Rule unlawfully reverses the process for instituting controls. 

A. The Final Rule unlawfully imposes source specific controls before 
establishing reasonable progress goals. 

Under the Clean Air Act and EPA's implementing regulations, a state or 

federal implementation plan must contain reasonable progress goals for reducing 

visibility impairment over the period of the implementation plan. 40 C.F.R. 

51.308(d)(1)-(3); see 42 U.S.C. 7491(g)(1). The plan must then establish 

"enforceable emissions limitations, compliance schedules, and other measures as 

necessary to achieve the reasonable progress goals." 40 C.F.R. 51.308(d)(3) 

(emphasis added); see also 42 U.S.C. 7491(b)(2) (implementation plans must 
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"contain such emission limits ... as may be necessary to make reasonable 

progress"); North Dakota, 730 F.3d at 755 (states must "submit SIPs containing .. 

. measures necessary to make reasonable progress" (internal quotation marks 

omitted)). And in determining what, if any, additional controls are "necessary to 

achieve the reasonable progress goals," EPA must consider any anticipated 

visibility improvement from other existing regulatory programs and BART 

controls. See 2007 Guidance, 4-1. Thus, in other words, the Clean Air Act and 

EPA's regulations anticipate a logical sequence whereby EPA establishes 

reasonable progress goals, considers anticipated visibility improvement from 

existing programs and BART, and then, if additional controls are necessary to meet 

the reasonable progress goals, EPA may impose additional controls. See 42 U.S.C. 

7491(b)(2); 40 C.F.R. 51.308(d)(3); 2007 Guidance, 4-1. 

EPA did not follow that approach here. 12 Instead, EPA began-not by 

setting progress goals but-by arbitrarily deciding that White Bluff, Flint Creek, 

and Independence should be singled out for additional controls because they are 

the three largest Arkansas-based emitters ofS02 and NOx. See, e.g., 81 Fed. Reg. 

at 66350/3 (emphasizing status as "three largest emitters"). White Bluff and Flint 

Creek are subject to BART, and EPA purported to impose controls on those 

12 EPA's amended regulations (which are currently being challenged in the D.C. 
Circuit) reflect EPA's novel approach to setting reasonable progress goals, but 
those amendments do not apply here. See supra at p. 7, n. 2 (explaining that pre
amendment regulations apply to Final Rule). 
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facilities pursuant to that framework. Then, because EPA determined that it would 

be unreasonable not to impose the same controls on all three of the state's largest 

S02 and NOx emitters, EPA imposed the same controls on Independence. See id. at 

66363/2. And only after imposing controls did EPA establish any reasonable 

progress goals. See id. at 66337/3, 66360-61. 

That approach is contrary to law because far from establishing "enforceable 

emissions limitations, compliance schedules, and other measures as necessary to 

achieve the reasonable progress goals," 40 C.F.R. 51.308(d)(3) (emphasis added), 

EPA's approach institutes controls and then formulates goals to reflect those 

controls. Moreover, in contrast to the plain regulatory text's logical requirement 

that controls be necessary to achieve a goal, EPA's new approach empowers the 

agency to arbitrarily and capriciously determine a facility should be subject to 

additional controls, impose massive costs, and only thereafter determine how much 

progress was reasonable. And the Final Rule keenly illustrates the danger of 

EP .LAJ..' s ne\x; approach since it empo\:vered EP .LAJ.. to impose massive costs to achieve 

the same goals that data showed could be (and have been) achieved without any 

additional controls. 
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B. EPA offers inconsistent explanations for its decision to single out 
Independence for additional controls. 

Even assuming EPA's approach to establishing controls was lawful (which it 

is not), the Final Rule should be vacated because it offers inconsistent and 

conflicting explanations for its decision to focus exclusively on Independence. 

For instance, at various points, the Final Rule argues that Independence 

should be subject to the same controls as the BART -eligible facilities at White 

Bluff and Flint Creek because it would be illogical not to require the same controls 

at the state's "three largest emitters" ofS02 and NOx. !d. at 66350/3; accord id. at 

66336/2-3, 66362/3-66364. Yet in response to comments arguing that it was 

inappropriate to impose the same controls on Independence simply because of its 

emissions status, the Final Rule claimed that status had nothing to do with the 

decision to impose controls. !d. at 66363/2. Instead, the Final Rule claims that the 

same controls were imposed on Independence because those controls were 

reasonable. See id., 66336/2-3, 66350/3, 66351/3-66352/1. But the Final Rule 

does not explain what made those controls reasonable, beyond Independence's 

status as one of the three largest emitters. See id. Thus, the Final Rule's reader is 

left to wonder why Independence was singled out for additional controls or what-

other than size or EPA's mere desire to impose additional controls-made the 

additional controls at Independence reasonable. 
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IV. The Final Rule misapplies the California Puff Model. 

The Final Rule erroneously relies on CALPUFF modeling to justify the 

installation of low NOx burners at Flint Creek. Flint Creek is subject to BART, 

and to impose controls under that framework, EPA must establish "the degree of 

improvement in visibility which may reasonably be anticipated to result from the 

use of such technology." 40 C.F.R. 51.308(e)(1)(i)-(ii); accord 42 U.S.C. 

7491(g)(2). Here, the Final Rule argues that the low NOx burners are "reasonably 

... anticipated to result" in 0.081 deciviews of improvement at Caney Creek and 

small improvements at other sites. 81 Fed. Reg. at 66342. On that basis, it 

required the installation of low NOx burners. See id. 

Comments challenged the basis for that conclusion, arguing that CALPUFF 

cannot reliably project such infinitesimal improvements. Comments from Industry 

Associations, IV.15, pp. 9-10, [App._]. And consistent with those comments, the 

Ninth Circuit recently concluded that EPA could not rely on CALPUFF modeling 

to demonstrate that controls \:vould result in a 0.085 decivie\x; improvement 

because that rate of improvement is less than CAL PUFF can reliably predict. See 

id., [App._]; see also Nat'/ Parks, 788 F.3d at 1146-47. Given that, commenters 

asked EPA to conduct a site specific analysis that would validate its conclusion 

that the controls at Flint Creek could reasonably be anticipated to result in 

improvement. Comments from Industry Associations, IV.15, p. 9, [App._]. 
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When an agency's model is challenged, it "must provide a full analytical 

defense." Eagle-Picher Indus., Inc. v. EPA, 759 F.2d 905,921 (D.C. Cir. 1985); 

accord Nat'/ Parks, 788 F.3d at 1146-47. But rather than do that, EPA simply 

dismissed the concern about CALPUFF raised in the comments on the grounds that 

while that model has been known to overestimate impacts, it can also under-predict 

impacts. 81 Fed. Reg. at 66399/2. Thus, in other words, instead of responding to 

comments asking EPA to do a site specific analysis to validate its conclusions or 

explain why it determined the use of CALPUFF was acceptable here, EPA simply 

ignored those concerns. Indeed, far from offering a full defense of that model, 

EPA simply pointed to the model's unreliability to justify dismissing concerns over 

its unreliability. And because EPA failed to justify the use of that model-or 

otherwise validate the conclusions that model supposedly supported-the Final 

Rule should be vacated. 

V. EPA acted arbitrarily, capriciously, and contrary to law in failing to 
reconsider the Final Rule. 

As noted above, EPA must convene a reconsideration proceeding where a 

party seeks reconsideration based on an objection that could not have been raised 

during the public comment period and where the "objection is of central relevance 

to the outcome of the rule." 42 U.S.C. 7607(d)(7)(B). ADEQ raised three 

objections that could not have been raised during the public comment period and 
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that are of central relevance to the Final Rule's outcome. EPA declined to act on 

those requests and, as explained above, it thereby constructively denied ADEQ's 

reconsideration petition and companion request for an administrative stay. See 

supra at p. 35 n. 8 (discussing constructive denial jurisprudence). 

First, as discussed above, ADEQ sought reconsideration of the Final Rule 

based on subsequently available data demonstrating that Arkansas has already 

achieved greater progress than the Final Rule would purportedly achieve. See 

supra at pp. 34-38. And as explained, in so doing, EPA acted arbitrarily, 

capriciously, and contrary to law in declining to convene a reconsideration 

proceeding based on that information. See id. 

Second, EPA acted arbitrarily, capriciously and contrary to law by failing to 

convene a proceeding to reconsider the Final Rule's NOx limitations at BART

eligible facilities and determine that compliance with the Transport Rule is an 

acceptable way of meeting the Final Rule's NOx emissions limitations. Petition 

for F'-econsideration, p. 10, [il1pp._]. i\.DEQ's objection is central to the Final 

Rule's outcome because it presents an alternative means for meeting the limitations 

imposed by the Final Rule without installing BART technology. And under EPA's 

regulations, states-or EPA when it promulgates a FIP-may include reliance on 

the Transport Rule in their implementation plans as an alternative method of 

achieving progress that would otherwise be achieved through the imposition of 
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BART controls. See 40 C.F.R. 51.308(e)(2) ("A State may opt to implement or 

require participation in an emissions trading program or other alternative measure 

rather than to require sources subject to BART to install, operate, and maintain 

BART."); 77 Fed. Reg. at 33643 ("EPA is finalizing our finding that the trading 

programs in the Transport Rule, also known as the Cross-State Air Pollution Rule 

(CSAPR), achieve greater reasonable progress towards the national goal of 

achieving natural visibility conditions in Class I areas than source-specific [BART] 

in those states covered by the Transport Rule."). Moreover, ADEQ could not have 

made this argument prior to the April 2015 close of the public comment period 

because the relevant revised state NOx budgets-that serve as the basis for the 

Transport Rule trading program-were not published until October 26, 2016. See 

81 Fed. Reg. 7 4504. Thus, EPA was required to convene a reconsideration 

proceeding. 

Third, EPA was required to reconsider the use of low sulfur coal as a BART 

control technology at \X/hite Bluff. In requesting reconsideration, .LA1DEQ attached 

an October 13, 2016 letter from EPA expressing EPA's "preliminary views on 

supplemental comments" from Entergy regarding the use of dry sorbent injection 

as "a proposed alternative strategy for their White Bluff facility." See Petition for 

Reconsideration, p. 9, 44, [ App._]. That letter suggests that EPA might have 

considered Entergy 's proposal if it had not been under a court ordered deadline for 
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promulgating a FIP and that to adequately evaluate that proposal it would be 

"necessary to consider whether there are any additional S02 control measures [for 

White Bluff] . . . that constitute BART" that, like Entergy' s proposal, might be 

more cost-effective and have planning period effect. !d. at 46, [App._]; see id. at 

44, [ App._]. EPA additionally asked Arkansas to consider a SIP that would 

incorporate those possibilities. !d., [ App._]. 

Because EPA's letter suggests that EPA failed to consider viable alternatives 

to compliance that are both more cost-effective than those required under the Final 

Rule and would have planning period effect (unlike the Final Rule's controls), 

ADEQ requested that EPA reconsider the use of low sulfur coal and other 

technologies that might meet that standard. See Petition for Reconsideration, pp. 

9-10, [App._]. EPA's acknowledgment that it failed to consider such 

technologies and that it would have considered them if it had not been under a 

court ordered deadline required EPA to grant reconsideration to consider those 

alternatives. Thus, EP ~A,.. acted arbitrarily, capriciously and contrary to la\x; in 

failing to convene a reconsideration proceeding. 
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CONCLUSION 

For the foregoing reasons, this Court should vacate the Final Rule in its 

entirety. 

February 17, 2017 
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Attorney General 

NICHOLAS J. BRONNI 

Deputy Solicitor General 

JAMIE L. EWING 

Assistant Attorney General 

/s/1'-~icholas J. Bronni 

Nicholas J. Bronni 

OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center St., Suite 200 

Little Rock, AR 72201 

(501) 682-6302 

nicholas. bronni@arkansasag.gov 

55 

ED_001237_00001222-00063 



EPA-HQ-2017-010177 Production Set #2 

CERTIFICATE OF COMPLIANCE 

This document complies with the type-volume limit of Fed. R. App. P. 
32(a)(7)(B) because, excluding the parts of the document exempted by Fed. R. 
App. P. 32(f), this document contains fewer than 12,103 words. 

This document complies with the typeface requirements of Fed. R. App. P. 
32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this 
document has been prepared in a proportionally-spaced typeface using Microsoft 
Office Word 2010 in 14-point Times New Roman font. 

The electronic files comprising this brief and filed with the Court have been 

scanned and are virus-free, as set forth in Eighth Circuit Rule 28A(h)(2). 

Is/Nicholas J. Bronni 

Nicholas J. Bronni 

OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center St., Suite 200 

Little Rock, AR 72201 

(501) 682-6302 

nicholas. bronni@arkansasag.gov 

ED_001237_00001222-00064 



EPA-HQ-2017-010177 Production Set #2 

CERTIFICATE OF SERVICE 

I, Nicholas J. Bronni, Deputy Solicitor General, do hereby certify that on 

February 17, 2017, I electronically submitted for filing the foregoing brief with the 

Clerk of the Court for the United States Court of Appeals for the Eighth Circuit via 

the CM/ECF system. Participants in the case who are registered CM/ECF users 

will be served by the CM/ECF system. 

Is/Nicholas J. Bronni 

Nicholas J. Bronni 

OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center St., Suite 200 

Little Rock, AR 72201 

(50 l) 682-6302 

nicholas. bronni@arkansasag.gov 

ED_001237_00001222-00065 



EPA-HQ-2017-010177 Production Set #2 

N0.16-4302 

IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

DOMTARA.W. LLC, 

Petitioner, 
v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY AND CATHERINE 

McCABE, 

Respondents. 

On Petition for Review from Final Action of United States Environmental 
Protection Agency and Catherine McCabe, Acting Administrator of United 

States Environmental Protection Agency 

BRIEF AND ADDENDUM OF PETITIONER DOMTAR A.W. LLC 

February 17, 2017 

ERIC L. MAASSEN 

MARK A. THIMKE 

PHILIP C. BABLER 

ANNE-LOUISE T. MITTAL 

FOLEY & LARDNER LLP 

777 East Wisconsin A venue 
Milwaukee, Wisconsin 53202-5306 

(414) 271-2400 
Attorneys for Petitioner Domtar A. W. LLC 

ED_001237 _00001223-00001 



EPA-HQ-2017-010177 Production Set #2 

SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 

Petitioner Domtar A.W. LLC challenges the Environmental 

Protection Agency's (EPA) final action in its Promulgation of Air Quality 

Implementation Plans; State of Arkansas; Regional Haze and Interstate 

Visibility Transport Federal Implementation Plan; Final Rule, 81 Fed. Reg. 

66,331 (Sept. 27, 2016). Under the Clean Air Act and applicable rules, EPA 

was required to address, among other things, the Regional Haze Rule's 

requirements for Best Available Retrofit Technology (BART) and 

reasonable progress for the State of Arkansas. 

EPA's application of these requirements to Domtar A.W. LLC' s 

Ashdown mill was arbitrary and capricious. 

Petition Domtar A.W. LLC requests oral argument of 15 

minutes in this case, apart from any argument made by any other 

petitioner or respondents, because of the complexity of the issues and the 

importance of the regional haze requirements. 
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RULE 26.1 DISCLOSURE STATEMENT 

Domtar A.W. LLC's sole member is Domtar Corporation, a 

publicly held corporation. No publicly held corporation owns 10% or more 

of Domtar Corporation's stock. 

s/ Eric L. Maassen 
Eric L. Maassen 

Attorneys for Petitioner Domtar A. ~V. 
LLC 
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JURISDICTIONAL STATEMENT 

Jurisdiction in this Court is proper under section 307(b)(1) of 

the Clean Air Act, 42 U.S.C. § 7607(b)(1), which requires that a petition for 

review of an EPA action promulgating an implementation plan which is 

locally or regionally applicable be filed only in the Court of Appeals for the 

applicable circuit. Here, that is the United States Court of Appeals for the 

Eighth Circuit. 

The Clean Air Act requires that a petition for review of EPA 

action in an implementation plan be filed "within 60 days from the date 

that notice of such promulgation, approval, or action appears in the Federal 

Register." Id. EPA's final decision was published at 81 Fed. Reg. 66,331 on 

September 27,2016. The 60th day was extended to November 28,2016 by 

virtue of Fed. R. App. P. 26(a)(1)(C); see also 81 Fed. Reg. at 66,415 ("Under 

section 307(b)(1) of the Clean Air Act, petitions for judicial review of this 

action must be filed in the United States Court of Appeals for the 

appropriate circuit by November 28, 2016."). Domtar A.W. LLC, having 

commented on the proposed rule below, timely commenced this action by 

1 
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filing a petition for review with the Clerk of this Court on November 28, 

2016. 
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STATEMENT OF THE ISSUE 

Whether that portion of the Rule that set sulfur dioxide (S02) limits 

for Domtar' s Ashdown Mill Power Boiler No. 2 must be vacated because it 

was arbitrary, capricious and in excess of EPA's statutory authority, where 

EPA's calculation of the purported visibility improvement due to S02 

reductions fell within the margin of error for the modeling methodology 

used by EPA, and thus EPA failed to demonstrate that, or provide a 

reasonable explanation of how, any improvement can be "reasonably 

anticipated"? 

Most apposite law: Nat'l Parks Conservation Ass'n v. EPA, 788 F.3d 

1134 (9th Cir. 2015); Clean Air Act§ 169A, 42 U.S.C. § 7491; 40 C.F.R. 

§ 51.308; 81 Fed. Reg. 66,331 (Sept. 27, 2016). 
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STANDARD OF REVIEW 

On direct review under Federal Rule of Appellate Procedure 15, 

a court "will set aside EPA's Final Rule if it is' arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law,' or 'in excess 

of statutory jurisdiction, authority, or limitations, or short of statutory 

right."' North Dakota v. EPA, 730 F.3d 750,758 (8th Cir. 2013) (quoting 42 

U.S. C.§ 7607(d)(9)). "An agency action is arbitrary and capricious if the 

agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, 

offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise." Nebraska v. EPA, 

812 F.3d 662, 666 (8th Cir. 2016) (internal quotation marks omitted). 
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STATEMENT OF THE CASE 

I. The Clean Air Act's Mandate To Improve Visibility at National 
Parks and Wilderness Areas Through State or Federal 
Implementation Plans 

In Section 169A of the 1977 amendments to the Clean Air Act 

(CAA), Congress established a program for the improvement of visibility 

in 156 national parks and federal wilderness areas, known as "mandatory 

class I Federal areas." See 42 U.S.C. §§ 7472(a), 7491(a)(1); 40 C.F.R. 

§§ 81.401-37. Section 169A directs EPA to promulgate regulations which, 

among other things, require States to create implementation plans (SIPs) 

aimed at reducing regional haze in Class I areas. See 42 U.S.C. § 7491(a)(4), 

(b). EPA defines regional haze as "visibility impairment caused by 

geographically dispersed sources emitting fine particles and their 

precursors into the air." Am. Corn Growers Ass'n v. EPA, 291 F.3d 1, 3 (D.C. 

Cir. 2002). Among those precursors, and the one relevant to this case, is 

sulfur dioxide (S02). Id. 

Pursuant to Section 169A, the regional haze SIPs are to include 

a requirement that "major stationary source[s]" emitting visibility-

impairing pollutants in 1977, and which began operation after 1962, install 
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and operate the "best available retrofit technology" to reduce such 

impairment. 42 U.S.C. § 7491(b)(2)(A). The statute defines a "major 

stationary source" to be any of an enumerated list of facilities, including 

"kraft pulp mills," 1 with the potential to emit 250 tons or more of any 

pollutant. Id. § 7491(g)(7). 

Pursuant to its statutory mandate, EPA promulgated a Regional 

Haze Rule, which outlines the core components of a CAA-compliant SIP. 

See 40 C.F.R. § 51.308(a); accord Texas v. EPA, 829 F.3d 405, 412 (5th Cir. 

2016). States were required to submit their plans no later than December 

17, 2007, with an initial implementation period to run from 2009 to 2018. 

See 40 C.F.R. § 51.308(b), (f); accord Texas v. EPA, 829 F.3d at 413-14. The 

Rule calls for "comprehensive periodic revisions" of SIPs to occur every ten 

years, beginning in 2018. See 40 C.F.R. § 51.308(£). 

Under the CAA, EPA is charged with reviewing the States' 

implementation plans and rejecting in whole or in part a plan not 

The kraft process is a method of converting wood to pulp that is used for paper and other products. 
See Domtar Petition for Reconsideration, Appellate Dkt. 4473717 (Nov. 23, 2016), at 1. 
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complying with the CAA's requirements. See 42 U.S.C. §§ 7410(a)(1); 

7410(k)(3). If EPA rejects an SIP, or if a State fails to submit a plan, EPA 

must develop a federal implementation plan (FIP), unless the State is able 

to correct its deficiency and obtain EPA approval of its correction within 

two years. 42 U.S.C. § 7410(c)(1); see also Nebraska v. EPA, 812 F.3d at 664. 

II. The Clean Air Act's Imposition of Best Available Retrofit 
Technology Limits To Achieve "Reasonably Anticipated" 
Visibility Improvements 

One of Section 169A's core substantive requirements (and the 

only component of an SIP or FIP that is enforceable against emissions 

sources) is installation of the best available retrofit technology (BART) for 

controlling specific emissions at certain major stationary sources built 

between 1962 and 1977. See 42 U.S.C. § 7491(b)(2)(A); Texas v. EPA, 829 

F.3d at 413. To determine what constitutes BART for a given source, the 

Act directs States (and likewise requires EPA) to consider five factors: 

[1] the costs of compliance, [2] the energy and 
nonair quality environmental impacts of 
compliance, [3] any existing pollution control 
technology in use at the source, [4] the remaining 
useful life of the source, and [5] the degree of 

improvement in visibility which may reasonably be 
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anticipated to result from the use of such 

technology. 

Id. § 7491(g)(2). These factors are commonly referred to as the "five 

statutory factors" or "BART factors.n E.g., 81 Fed. Reg. at 66,334. 

Considered together, they "determine whether 'the degree of improvement 

in visibility obtained from installing a particular set of emission controls' 

justifies the cost." Nebraska v. EPA, 812 F.3d at 667 (quoting Am. Corn 

Growers Ass'n, 291 F.3d at 7). The statute requires either the States or EPA 

to weigh the costs associated with irnplernenting a particular set of controls 

against the degree of visibility improvement that those controls will likely 

yield. See Am. Corn Growers Ass'n, 291 F.3d at 6-7. 

A State (or EPA), in determining the necessity of and imposing 

BART limits, must thus balance the enumerated factors. See id. 

Irrespective of the other factors, however, in order to justify imposing any 

BART limit, even if the controls are considered technically feasible and cost 

effective, there must be a "reasonably ... anticipated" visibility 

improvement under the final BART factor. 42 U.S.C. § 7491(g)(2). It is 

therefore essential to the imposition of any BART limit that the State or 
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EPA determine that reasonably anticipated improvements in visibility will 

occur. Nat'l Parks Conservation Ass'n v. EPA, 788 F.3d 1134, 1148 (9th Cir. 

2015) ("The predictability concern is important because the Act requires 

that any visibility improvement be 'reasonably ... anticipated' as a result of 

BART installation." (quoting 42 U.S.C. § 7491(g)(2))). 

EPA's Regional Haze Rule directly incorporates the statutory 

BART factors by requiring States to consider each factor when determining 

"the best system of continuous emission control technology available and 

associated emission reductions achievable" for a source. 40 C.F.R. 

§ 51.308(e). To assist States in applying the BART factors on a case-by-case 

basis, EPA published Guidelines for BART Determinations Under the 

Regional Haze Rule. See 40 C.F.R. Pt. 51, App. Y. The Guidelines "provide 

states with a five-step process for making their source-specific BART 

determinations, and these five steps subsume" the five statutory BART 

factors. Nat'l Parks Conservation Ass'n v. EPA, 803 F.3d 151, 155 (3d Cir. 

2015). Specifically, the Guidelines direct States to evaluate the impact of 

retrofit control technologies, including the cost of compliance, energy 
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impacts, non-air quality impacts, and the remaining useful life of the 

facility. 40 C.F.R. Pt. 51, App. Y(IV)(D)(4)(d). The States are to weigh these 

impacts against the anticipated visibility improvements from the BART 

controls on each source. See 40 C.F.R. Pt. 51, App. Y(IV)(D)(5). 

III. Domtar A.W. LLC's Ashdown Mill Power Boiler No.2 

Domtar A.W. LLC (Domtar), a subsidiary of Domtar 

Corporation, is a manufacturer of paper, pulp, and personal care products. 

Supplemental Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-1070 

(Aug. 7, 2015), at 2-1, [App. _]. Domtar owns a kraft pulp mill in 

Ashdown, Arkansas. Id. Ashdown is 80 kilometers south of Caney Creek 

Wilderness Area and 250 kilometers south of Upper Buffalo Wilderness 

Area, both mandatory Class I areas. Id. The Ashdown mill operates two 

boilers (only Power Boiler No. 2 is germane to this petition) that provide 

steam for the pulp and papermaking processes at the mill. Id. The pulping 

process emits sulfur containing off-gasses. Domtar Petition for 

Reconsideration, Appellate Dkt. 4473717 (Nov. 23, 2016), at 2, [App. _]. 

Incineration of these off-gasses is required under the Clean Air Act. Id. 

10 
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During the incineration process, sulfur compounds are oxidized, creating 

S02, which is emitted together with smaller amounts of S02 from solid fuel 

used to fire Power Boiler No.2. See id. 

IV. EPA's Proposed BART Limits, Pursuant to an FIP, for SO at 
Domtar' s Ashdown Mill Power Boiler No. 2 

The State of Arkansas submitted its initial SIP on September 23, 

2008, and several revisions thereafter, which EPA approved in part and 

rejected in part. 77 Fed. Reg. 14,603, 14,604 (Mar. 12, 2012). Relevant to this 

petition, EPA rejected the S02 BART determinations for the Domtar 

Ashdown Mill Power Boiler No.2. Id. at 14,607. 

On April 8, 2015, EPA published a proposed FIP to replace 

rejected portions of Arkansas's plan, which included Arkansas' BART 

determinations for S02 for the Domtar Ashdown Mill Power Boiler No. 2. 

80 Fed. Reg. 18,943 (Apr. 8, 2015). On this appeal, Domtar challenges 

portions of EPA's final September 2016 FIP that apply to S02 emissions 

from Domtar's Power Boiler No.2. 

EPA's April 8, 2015 proposed rule included a BART S02 

emission limit for Power Boiler No.2 of 0.11lb./MMBtu (subsequently 
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converted to the equivalent measure of 91.5lb/hr) on a 30-boiler-operating

day rolling average. Id. at 18,985. EPA's analysis underlying its proposal 

began with Power Boiler No.2's existing S02 control technology, which 

includes a wet scrubber. Id. at 18,982. EPA then summarized a 2014 BART 

analysis conducted by Domtar, which evaluated various potential scrubber 

upgrades and add-on technologies. Id. at 18,982-83. Those upgrades and 

add-on technologies were viewed as not being cost effective and were 

removed from the BART analysis. I d. EPA instead elected to increase the 

S02 removal efficiency of the existing scrubber by requiring Domtar to use 

additional scrubbing reagent to achieve a 90% reduction in S02 emissions. 

Id. at 18,985. (Scrubbing reagent is a combination of caustic solution, 

bleach plant EO filtrate, and demineralizer in ion rinse water, which aids 

the scrubbers in removing sulfur dioxide. Id. at 18,982.) 

Applying a 90% control efficiency to Power Boiler No.2's 

average uncontrolled 2011-2013 S02 emission rate of 915.9lb./hr., EPA 

concluded that BART for Power Boiler No. 2 is an S02 emission limit of 

"91.5lb/hr." Id. at 18,984. 

12 
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In an effort to satisfy the final, but most essential, BART 

requirement (that an improvement in visibility was reasonably anticipated 

to result from the 91.5 lb/hr S02 limit), EPA used the CALPUFF model. See 

id. at 18,985. Ignoring issues regarding CALPUFF' s ability to predict very 

small visibility improvements, EPA relied on the model's output to meet 

this requirement. See id. More specifically, EPA took the CALPUFF value 

and stated its proposed BART S02 emission limit for Domtar' s Power 

Boiler No.2 would result in a very small 0.139 deciview (dv? improvement 

in visibility at Caney Creek Wilderness Area, an even smaller 0.05 dv 

improvement in Upper Buffalo Wilderness Area, and miniscule 

improvements at two mandatory Class I areas outside Arkansas (Hercules-

Glades and Mingo). Id. at 18,985. 

2 The deciview measure: 

expresses uniform changes in haziness in terms of common 
increments across the entire range of conditions, from pristine to 

extremely impaired environments. A one deciview change in 
haziness is a small but noticeable change in haziness under most 
circumstances when viewing scenes in mandatory Class I Federal 
areas. The deciview is a means of expressing atmospheric light 
extinction .... 

61 Fed. Reg. 41,138, 41,145 (July 31, 1997). A change of 1.0 deciview reflects a one deciview 
change in haziness while 0.139 reflects a change of 139/1000 of one deciview. 

13 
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In its analysis, EPA did not take into account the CALPUFF 

model's margin of error or assess whether the tiny visibility improvements 

it predicted were within the model's technical limitations to give 

meaningful results. 

V. The Ninth Circuit's Ruling in National Parks Association v. EPA 

After EPA issued its proposed rule in this case, the Ninth 

Circuit vacated portions of a Montana regional haze FIP on the grounds 

that EPA failed to justify imposing BART limits on certain power plants 

based upon purported visibility improvements that fell within CALPUFF' s 

margin of error. Nat'l Parks Conservation Ass'n v. EPA, 788 F.3d 1134 (9th 

Cir. 2015). The court reasoned that EPA is obligated to demonstrate a 

rational basis to believe that the predicted visibility improvement is 

"reasonably ... anticipated." Id. at 1146. By not addressing the margin of 

error, EPA failed to give a reasoned basis for imposing the BART limits. Id. 

at 1147. 
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VI. Domtar's Comments Opposing the Proposed S02 BART Limit for 
Power Boiler No.2 

During the comment period, Domtar raised substantive issues 

regarding EPA's proposed S02 emission limit for the Ashdown Mill Power 

Boiler No.2. See Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-

0161 (July 15, 2015), [App. _];Supplemental Comments from Domtar, Dkt. 

EPA-R06-0AR-2015-0189-0170 (Aug. 7, 2015), [App._]. 

Most significantly, Domtar objected that EPA could not show 

that its predicted visibility improvements were reasonably anticipated to 

occur, because the alleged improvements were within the CALPUFF 

model's margin of error-that is, the "threshold value below which 

CALPUFF predicted visibility improvements are mathematical noise." 

Supplemental Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 

(Aug. 7, 2015), at 1-1, 5-1, [ App. _]. Domtar noted that EPA had failed to 

perform any assessment of the reliability of CALPUFF to predict such very 

small changes in visibility. Id. at 1-1, [App._] ("[N]o assessment of the 

reliability of the model ... was performed. . . . [T]he lack of such an 

analysis by the Agency is in itself a significant defect in the proposal .... ). 
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As such, EPA's proposed rule failed to satisfy the reasonably anticipated 

visibility improvement requirement. Domtar specifically pointed to the 

decision in Nat'l Parks Ass'n v. EPA, 788 F.3d 1134, 1146 (9th Cir. 2015). 

Supplemental Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 

(Aug. 7, 2015), at 1-1, 5-1, [App. _]. 

Along with its objections, Domtar submitted a CALPUFF 

margin-of-error analysis prepared by Trinity Consultants, an 

environmental consulting firm engaged by Domtar to assess the CALPUFF 

model's "margin of error" associated with EPA's predicted visibility 

improvement for the Ashdown Mill's Power Boiler No.2. Supplemental 

Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 (Aug. 7, 2015), 

[App._]. Trinity's analysis showed the minimum margin of error relating 

to the Ashdown 1v1ill' s Power Boiler No.2 was 0.93 dv. Id. at 5-1. 

According to Trinity's study, using the lowest possible margin of error 

(0.93), EPA's CALPUFF model could not show, based on the limitations 

inherent to the model, that any visibility improvements will result from 

EPA's S02 BART controls. I d. 
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EPA's proposed BART limits would impose $1.96 million in 

annual operating costs for Domtar' s Ashdown Mill, and an additional 

$200,000 in capital costs. 81 Fed. Reg. at 18,984. Domtar explained in its 

comments that while the per-ton cost of the pollution reduction may 

appear low, the proposed BART limits would adversely affect the Mill's 

competitiveness and economic viability in exchange for insignificant and 

imperceptible visibility improvements. Comments from Domtar, Dkt. EPA-

R06-0AR-2015-0189-1016 (July 15, 2015), at 10, [App._]. 

VII. EPA's Responses to Domtar Comments, and the Final Rule 

EPA responded to Domtar's comments on August 31,2016. 

Response to Comments for the Federal Register Notice for the State of Arkansas; 

Regional Haze and Interstate Visibility Transport Federal Implementation Plan, 

Dkt. EPA-R06-0AR-2015-0189-0187 (Aug. 31, 2016), [App._]. In response 

to Domtar' s comments and analysis regarding EPA's failure to make a 

reasonable determination that visibility improvements would occur, EPA 

did not directly address what CALPUFF' s margin of error is for the 

relevant sources. Although EPA criticized Trinity Consultants' margin-of-
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error analysis, EPA did not itself provide any analysis of CALPUFF' s 

margin of error. See id. at 407-28, [App._]. Nor did it give any reasoned 

assessment as to whether CALPUFF' s predicted visibility improvements 

are statistically significant in light of the model's margin of error. See id. 

Instead, EPA defended its use of CALPUFF modeling 

generally. EPA asserted that CALPUFF is the model selected by EPA for 

predicting single-source contributions to visibility impairments, that EPA 

had concluded CALPUFF performed in a reasonable manner, and that its 

use is provided for by EPA's guidelines. I d. at 409-10, [A pp._]. EPA 

further asserted that whether the visibility benefits lie below CALPUFF' s 

margin of error as calculated by Trinity Consultants "is immaterial" to 

whether visibility benefits from BART controls "can reasonably be 

anticipated to occur." Id. at 409, [App._]. 

EPA acknowledged that CALPUFF can both over- and under

predict visibility impacts. I d. at 411, [ App._]. EPA noted that it attempted 

to avoid reliance upon outlier results by using the model to estimate 98th 

percentile results, rather than highest impact values. Id. at 411, [App._]. 
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Notwithstanding any limitations of the CALPUFF model, EPA justified its 

action as to Domtar in part because BART determinations are "only made 

for sources that have already been shown to reasonably be anticipated to 

cause or contribute to any visibility impairment in a Class I area." Id. at 

412, 419, [App. __ ]. Finally, EPA asserted that the "magnitude of the 

visibility improvement is not the determinative factor in the BART 

determination, but only one factor and is considered on a relative basis to 

baseline impact and the benefits of other controls." Id. 

EPA then finalized the S02 limit for Domtar' s Power Boiler at 

91.5lb/hr based on a 30 boiler-operating-day rolling average (instead of 

0.11lb/MMBtu). 81 Fed. Reg. at 66,347. EPA's responses in the final rule to 

Domtar' s comments largely mirrored, in more abbreviated form, its 

responses of August 31, 2016. 

This appeal followed. 
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SUMMARY OF THE ARGUMENT 

EPA's final rule imposing BART S02limits for Domtar's No.2 

Power Boiler should be vacated. EPA failed to provide a reasoned analysis 

showing that the projected visibility improvements, which justified the S02 

limits, were reasonably anticipated to occur. EPA is required to provide 

that reasoned analysis before it imposes costly (here $1.96 million per year) 

emissions limits. 

Domtar submitted comments with analysis showing that the 

projected visibility improvements resulting from its Power Boiler No.2 

were within the "margin of error" of the model that EPA used. EPA 

criticized Domtar' s analysis, but EPA did not, even after acknowledging 

the inherent limitations of EPA's own model, provide its own analysis of 

what the margin of error of the model actually was. EPA brushed aside 

Domtar' s comment by asserting that the accuracy of the model was 

"immaterial" and by asserting that projected visibility improvements is 

only one of five BART factors, ignoring that it is the only factor that could 

justify any BART limits whatsoever. For these reasons, as more fully 
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explained below, EPA's S02 BART determinations for Power Boiler No. 2 

at the Domtar Ashdown mill should be vacated. 
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ARGUMENT 

EPA'S RELIANCE ON PURPORTED VISIBILITY IMPROVEMENTS 
WITHIN THE CALPUFF MODEL'S MARGIN OF ERROR WAS 
ARBITRARY AND CAPRICIOUS AND IN EXCESS OF EPA'S 
STATUTORY AUTHORITY. 

EPA's imposition of BART-based S02limits for Domtar's No.2 

Power Boiler was arbitrary and capricious and contrary to the Clean Air 

Act, because EPA failed to demonstrate in a reasoned analysis that the data 

upon which it relied support its conclusions. It is essential to the 

in1position of a BART lin1it that EPA den1onstrate in a reasoned analysis 

that any professed visibility improvements be "reasonably ... anticipated" 

as a result. Nat'l Parks, 788 F. 3d at 1147. Absent sufficient assurance of 

improvement, it is arbitrary and capricious to impose any- much less 

millions of dollars in-costs of compliance. Id. 

In this case, EPA relied upon CALPUFF-generated visibility-

improvement results without accounting for the model's margin of error. 

Response to Comments, Dkt. EP A-R06-0A-2015-0189-0187 (Aug. 31, 2016), at 

407-28, [App._]. Domtar duly objected to EPA's deficient analysis and 

demonstrated through the analysis of Trinity Consultants that all of EPA's 
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predicted visibility improvements were within the margin of error. 

Supplemental Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 

(Aug. 7, 2015), [App._]. As such, no visibility improvement can be 

"reasonably anticipated" to occur. Although EPA criticized Trinity 

Consultants' analysis, EPA to this day has failed to justify the CALPUFF-

generated results against Domtar' s margin-of-error objection. Response to 

Comments, EP A-R06-0AR-2015-0189-0170 (Aug. 31, 2016), at 407-28, 

[App._]. As a consequence, that portion of the rule should be vacated. 

A. EPA's Predicted Visibility Improvements Are Within CALPUFF' s 
Margin of Error As Calculated by Trinity Consultants. 

EPA's conclusion that the costly S02 emission limits on 

Domtar' s Ashdown Mill would improve visibility at the four named 

mandatory Class I areas was based solely upon the CALPUFF model. See 

id.; see also 81 Fed. Reg. at 66,392-401. As EPA concedes, CALPUFF has 

significant limitations. It is "less advanced" than newer models, and less 

accurate.3 E.g., 81 Fed. Reg. at 66,399 n.310; see also Supplemental Comments 

3 Because CALPUFF is "less advanced" than newer models, and less accurate, commenters 
criticized EPA's use of CALPUFF altogether. E.g., 81 Fed. Reg. at 66,399 & n.310; see also 

(Continued) 
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from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 (Aug. 31, 2015), at 3-2, 

[App._]. While CALPUFF can predict large changes in visibility, it cannot 

predict smaller visibility improvements, see Supplemental Comments from 

Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 (Aug. 31, 2015), at 1-1, 

[App._] (improvements "too insignificant for the model to measure"), nor 

can it accurately predict visibility changes in areas that are far away from 

the source of the pollution, id. at 3-2, [App._]. 

Using CALPUFF, EPA predicted improvements of 0.139 dv at 

Caney Creek Wilderness Area, and improvements of 0.05 dv or less at 

Upper Buffalo Wilderness Area, Hercules-Glades and Mingo. 81 Fed. Reg. 

at 66,347-48. In its proposed rule, EPA provided no statement of or 

information about CALPUFF' s margin of error, or how the margin of error 

compared to those predicted results. 80 Fed. Reg. at 18,985. In fact, EPA 

apparently did not make any attempt at all to factor for any margin of 

error. See id. This is curious, because all models can calculate changes only 

Dkt. EPA-R06-0AR-2015-0189-0170, at 3-2. On this appeal, Domtar does not challenge 
EPA's use of CALPUFF generally. Domtar' s challenge is based upon EPA's failure to 
account for CALPUFF's margin of error in connection with the limits it imposed on Power 
Boiler No.2. 
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of a certain size; changes below that level are within what can be deemed 

the model's "margin of error." See Nat'l Parks, 788 F.3d at 1147. 

In support of its objection to the BART limits for Power Boiler 

No.2, Domtar submitted a margin-of-error analysis of CALPUFF 

performed by Trinity Consultants. See generally Supplement Comments from 

Domtar, Dkt. EPA-R06-0AR-2015-0189-0170 (Aug. 7, 2015), [App._]. In its 

analysis, Trinity demonstrated a site-specific minimum margin of error for 

the CALPUFF model of .93 dv. Id. at 5-1, [App._]. As Trinity showed, 

EPA's visibility improvement calculations for all four relevant Class I areas 

were well within CALPUFF's margin of error. See id. at 5-2, [App._]; see 

also 81 Fed. Reg. at 66,347. In fact, the greatest predicted improvement in 

visibility is lower that the lowest margin of error by a factor of greater than 

six. Supplement Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 

(Aug. 7, 2015), at 5-2, [App._] (showing lowest margin of error as 0.93 dv 

and highest predicted visibility improvement as 0.139 dv). CALPUFF 

simply cannot accurately demonstrate that there will actually be any 

visibility improvements at all if the BART limits are implemented. 
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In short, EPA's calculated visibility improvement is merely 

"mathematical noise" and does not show any actual improvement in 

visibility will occur. Id. at 5-1, [App. __ ]. Because CALPUFF's margin of 

error is, at best, 0.93 dv for the Domtar Ashdown mill, any projected 

visibility improvement based on BART controls at the mill that are less 

than 0.93 dv cannot be said to "reasonably be anticipated" to occur. See 42 

U.S.C. § 7491(g)(2).4 When, as here, the agency's underlying data is flawed, 

an SIP (and, by extension, an FIP, which is held to the same scrutiny) does 

not fulfill the Clean Air Act's mandates. Cf North Dakota v. EPA, 730 F .3d 

at 760-61 (flawed data required rejection of the plan). 

4 Domtar A.W. LLC filed a petition for reconsideration with EPA on November 23, 
2016, that contained additional new CAMx modeling further confirming that the 
BART controls imposed on Domtar will provide no improvements whatsoever. 
Domtar Petition for Reconsideration, Appellate Dkt. 4473717 (Nov. 23, 2016), at 2; see 
also 42 U.S.C. § 7607(d)(7)(B)(permitting objections to a rule to be made by a petition 
for reconsideration). The petition for reconsideration was attached to Domtar' s 
petition for review in this Court. EPA's decision on the petition for reconsideration 
remains pending. 
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B. EPA Failed to Give a Reasoned Analysis for the BART Limits It 
Imposed Upon Domtar Power Boiler No.2. 

In response to Domtar' s objections, EPA failed to give the 

reasoned justification for its imposition of BART limits that the Clean Air 

Act requires. EPA's primary response was to give a technical critique of 

Trinity Consultants' margin-of-error analysis. Response to Comments, Dkt. 

EPA-R06-0AR-2015-0189-0187, at 418-28, [App._]. Domtar stands by 

Trinity's work. But regardless of the validity or invalidity of EPA's 

criticisms, they are an insufficient response to Domtar' s objections, which 

were based both upon Trinity Consultant's margin-of-error calculations, as 

well as upon EPA's failure to do its own assessment of CALPUFF' s 

reliability to predict extremely small variations in visibility. Supplemental 

Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 (Aug. 7, 2015), 

at 1-1, [App._]. 

In response to Domtar' s challenge to the CALPUFF model's 

margin of error, the Clean Air Act required EPA to give a reasoned 

explanation for why the extremely small purported improvements in 

visibility could be reasonably anticipated. Nat'l Parks, 788 F.3d at 1146 
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("[I]f ... the model is challenged, the agency must provide a full analytical 

defense." (quoting Eagle-Picher Indus., Inc., v. EPA, 759 F.2d 905, 922 (D.C. 

Cir. 1985))). It was not sufficient for EPA, as it did here, merely to criticize 

Domtar' s consultant's work. It was obligated to provide an affirmative 

defense of CALPUFF' s results. 

EPA did not, even when challenged about CALPUFF' s margin 

of error, supply alternative margin of error numbers for CALPUFF, either 

in the Final Rule or in its Response to Comments. See 81 Fed. Reg. at 

66,392-401; Reponse to Comments, Dkt. EP A-R06-0AR-2015-0189-0187 (Aug. 

31, 2016), at 407-28, [App._]. Indeed, EPA did not even acknowledge the 

obvious point that CALPUFF must have some margin of error. Essentially, 

EPA's approach was to ignore the role of CALPUFF' s margin of error in its 

own analysis. Inexplicably, EPA asserted that whether the visibility 

benefits lie below CALPUFF' s margin of error calculated by Trinity 

Consultants was "immaterial" to whether visibility benefits from BART 

controls "can reasonably be anticipated to occur." 81 Fed. Reg. at 66,401. 
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This case is analytically indistinguishable from Nat'l Parks 

Conservation Ass'n v. EPA, 788 F.3d 1134 (9th Cir. 2015). In that case, 

utilities and public interest organizations challenged the EPA regional haze 

FIP for the State of Montana. Id. at 1138. The Ninth Circuit vacated several 

portions of the FIP because EPA's explanations for its BART 

determinations were inadequate. Id. at 1145-47. In particular, the Court 

overturned EPA's decision to base BART determinations on anticipated 

visibility improvements that fell within the CALPUFF model margin of 

error. Id. at 1146-47. EPA's explanation of its BART determination did not 

"meaningfully address" the comments about CALPUFF's margin of error. 

Id. at 1146. EPA is required to give a "reasoned explanation" when it 

requires emissions sources to install expensive controls, especially when 

visibility improvements cannot be said to be //reasonably anticipated" to 

occur even if the technology is implemented. Id. at 1147. 

In this case, EPA's response to Domtar' s comments is 

equivalent to that in the Nat'l Parks case. While EPA offered a critique of 

Trinity Consultants' analysis, it failed to offer its own affirmative 
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justification for using CALPUFF' s extremely small visibility improvement 

predictions. See 81 Fed. Reg. at 66,392-401. Instead, as in the Ninth 

Circuit's Nat'l Parks case, EPA's response is to defend CALPUFF generally. 

See id. For instance, EPA asserts that CALPUFF is the model it has chosen 

and prescribed in its guidance, and that it is confident in CALPUFF' s 

results. See id. at 66,399. But EPA's defense of CALPUFF's continued 

utility for BART in general does not address why a specific projection 

within the model's margin of error can have any validity as something that 

reasonably is anticipated to occur. See Nat'l Parks, 788 F.3d at 1146. It 

cannot. 

In lieu of a reasoned defense of CALPUFF' s ability to 

meaningfully predict very small changes in visibility, EPA invokes several 

non-responsive justifications for its use of the CALPUFF results. First, EPA 

asserts that "BART determinations are only made for sources that have 

already been shown to reasonably be anticipated to cause or contribute to 

any visibility impairment in a Class I area." 81 Fed. Reg. at 66,401. That 

argument begs the question. That a pollution source has been shown to 
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contribute to visibility impairment does not mean that any particular BART 

limit will improve visibility. EPA seems to be suggesting that imposing 

stricter limits on a source is always good and therefore justifiable. But the 

Clean Air Act requires more, and EPA has not made the necessary showing 

of a reasonably anticipated improvement in visibility. 

Second, EPA's defense that it uses CALPUFF to estimate 98th 

percentile results, rather than the highest impact values, Response to 

Comments, Dkt. EPA-R06-0AR-2015-0189-0170 (Aug. 31, 2016), at 411, 

[App._], is beside the point. As Trinity Consultants explained, "[w]hile 

this guidance addresses modeling uncertainty, it does not address the 

margin of error inherent in the CALPUFF models formulation." 

Supplement Comments from Domtar, Dkt. EP A-R06-0AR-2015-0189-0170 

(Aug. 7, 2015), at 5-1, [App._]. That is why the Ninth Circuit in I-Jat'l Parks 

rejected the same argument by EPA. 788 F .3d at 1146 (Petitioner "does not 

ask EPA to ... run the model using different data points than the ones 

selected"). 
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EPA's third argument-that the CALPUFF-predicted gains in 

visibility are only one factor in the analysis-is equally unavailing. See 81 

Fed. Reg. at 66,399. While it is true that "reasonably [] anticipated" 

visibility improvements make up only one of the factors, the other factors 

are counterbalanced against any reasonably-anticipated visibility 

improvements (of which there are none here). See 42 U.S.C. § 7491(g)(2) 

(listing other BART factors as "the costs of compliance, the energy and 

nonair quality environmental impacts of compliance, any existing 

pollution control technology in use at the source, the remaining useful life 

of the source"); see also Nebraska v. EPA, 812 F.3d 662, 667 (8th Cir. 2016) 

(noting that all BART factors "were meant to be considered together"). 

Where, as here, there are no reasonably-anticipated benefits, the 

other factors (dealing with costs) cannot justify imposition of BART 

controls. See Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 226 (2009) 

("Whether it is 'reasonable' to bear a particular cost may well depend on 

the resulting benefits; if the only relevant factor was the feasibility of the 

costs, their reasonableness would be irrelevant."). Because EPA's 
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CALPUFF model cannot support a finding of reasonably anticipated 

visibility improvements, no costs can be justified. 

EPA's failure to account for the margin of error is fatal to the 

Rule's imposition of S02 BART limits on Power Boiler 2. As the Clean Air 

Act makes clear, in order to impose BART controls, EPA must have a 

reasonable basis for anticipating that the controls will result in 

improvements in visibility at mandatory Class I areas. 42 U.S.C. 

§ 7491(g)(2). Improvement cannot be "reasonably anticipated," however, 

when the output relied upon is within a model's margin of error. This is 

inherent in the concept of a margin of error-results within the margin are 

of no predictive significance and cannot support any reliable conclusion. 

BART analysis requires a "sufficient factual basis" for the 

conclusions reached, ]-.forth Dakota v. EPA, 730 F.3d at 761, and a //rational 

connection between the facts found and the choice made," Nat'l Parks 

Conservation Ass'n v. EPA, 803 F.3d 151, 166 (3d Cir. 2015) (quotation marks 

omitted). Where, as here, EPA's data do not logically support imposing 
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pollution controls, imposing those controls anyway is the very definition of 

arbitrary. E.g., Nebraska v. EPA, 812 F.3d at 666. 

Basing a costly emission reduction requirement on phantom 

visibility improvements unsupported by the CALPUFF model fails to meet 

the reasonably anticipated improvement standard required by 42 U.S.C. 

§ 7 491 (g)(2), and as such, the EPA's action should be vacated. 

CONCLUSION 

For the foregoing reasons, EPA's Rule should be vacated with 

respect to Domtar's Power Boiler No.2. 
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INTEREST OF AMICUS CURIAE 

The Edison Electric Institute ("EEl") is an association representing all 

investor-owned electric companies in the United States. EEl members provide 

electricity for more than 220 million Americans, operate throughout the nation, and 

directly employ nearly 500,000 workers. Collectively, EEl members invest more 

than $100 billion each year in maintaining and enhancing our nation's electric 

infrastructure. Safe, reliable, affordable, and clean electricity powers the economy 

and enhances the lives of all Americans. 

EEl has a strong interest in the implementation of the Regional Haze 

Program and in maintaining environmental progress. EEl members are subject to 

requirements imposed through the Regional Haze program, including regarding the 

installation of Best Available Retrofit Technology ("BART"). Two member 

companies are subject to the challenged final rule; one of those will also be subject 

to additional emission controls based on the United States Environmental 

Protection Agency's ("EPA" or "Agency") determination of requirements related 

to the achievement of "reasonable progress" in addressing visibility. 

Since 1990, EEl member companies have reduced visibility-related 

emissions for sulfur dioxide and nitrogen oxides by 86 and 79 percent, 

respectively. This effort continues as companies invest in the national transition to 

cleaner and more efficient energy sources. Because EEl has worked directly with 
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member companies in addressing regional haze issues over the past decade, EEl 

believes it can provide the Court a comprehensive, nationwide perspective that will 

be helpful to the Court. Because the Regional Haze Program will be implemented 

over at least the next five decades, EEl is also deeply interested in consistent 

application of the law and associated regulations as the Program moves forward. 

This proposed amicus brief is accompanied by a motion seeking leave of the 

Court for filing, which if granted will authorize its filing pursuant to Fed. R. App. 

P. 29(a)(2). 

SUMMARY OF ARGUMENT 

Under the Clean Air Act ("CAA" or "Act"), EPA must provide "guidelines 

to the States" requiring that state implementation plans ("SIPs") "contain such 

emission limits, schedules of compliance and other measures as may be necessary 

to make reasonable progress toward meeting the national goal [of preventing any 

future, and the remedying of any existing, impairment of visibility in mandatory 

class I Federal areas]." CAA §§ 169A(a)(l), (b)(2), 42 U.S.C. § 749l(a)(l), (b)(2). 

This requirement to "make reasonable progress" originated in the 1977 CAA 

Amendments. See Pub. L. No. 95-95, § 406(d), 91 Stat. 685,743 (1977). 

2 
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Congress has not amended CAA § 169A, 42 U.S.C. § 7491/ in four 

decades. EPA has also not redefined, in regulation, what it means for a State to 

"make reasonable progress" since the Agency defined, in 1999, the metrics and 

timeframe for meeting natural visibility conditions by the year 2064. See 40 C.P.R. 

§ 51.308(b )(1 ). Nor has EPA issued new guidance contradicting or qualifying its 

previous 2007 guidance that reasonable progress goals are "interim goals that 

represent incremental visibility improvement over time toward the goal of natural 

background conditions .... "2 

In this case, EPA has departed from both the text of the Act and its own 

regulations and guidance without explanation when it considered the elements of 

Arkansas' SIP addressing visibility. Instead of measuring reasonable progress in 

terms of the State's overall measured improvement in achieving natural visibility 

conditions, as the statute, regulations, and guidance provide, EPA focused on 

emission reductions from an individual source. In doing so, EPA turned the 

stattltory and regulatOPJ scheme on its head, imposing emission control 

requirements on an individual source even though those controls were not 

1 Unless otherwise stated, all citations to the U.S. Code in this brief are to Title 42. 
2 U.S. Environmental Protection Agency, Office of Air Quality Planning and 
Standards, Guidance for Setting Reasonable Progress Goals Under the Regional 
Haze Program, 1-2 (June 1, 2007). 
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necessary for the State's SIP to achieve reasonable progress toward natural 

visibility. This is clear error for three reasons. 

First, under the CAA, a SIP must address reasonable progress as a whole, 

through adoption of "emission limits, schedules of compliance and other measures 

as may be necessary to make reasonable progress toward meeting the national goal 

[of preventing future and remedying existing visibility impairment in class I areas 

resulting from manmade air pollution.]"§ 749l(a)(l), (b)(2). Neither the statute 

nor the regulations place this burden on any one source in a State, no matter how 

large or significant its contributions. States may, in their SIPs, choose which 

sources to regulate and how to regulate them, so long as they show they are 

making the required reasonable progress. In determining Arkansas' SIP was 

deficient because it did not require what EPA considered to be cost-effective 

reductions from a single source that EPA itself identified, EPA subverted this 

critical aspect of the regional haze program. EPA made this determination even 

though .LAJo.rkansas' SIP, as a \:vhole, sho\x;ed it \:vas in fact achieving improvements 

in visibility exceeding those needed to meet the national goal - in other words, 

even though the SIP was making "reasonable progress" as that term has long been 

understood. 

Second, EPA's promulgation of a federal plan replacing parts of the 

Arkansas SIP is directly contradictory to its implementation and interpretation of 
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reasonable progress for other States. While EPA has allowed other States as many 

as 296 years to reach natural visibility, EPA insisted Arkansas reach the same goal 

in 48 years. This is arbitrary and capricious. It also violates longstanding EPA 

regulations requiring consistent interpretation and application of the Act across 

Regions. 

Third, EPA's federal plan is impermissible because it imposes unnecessary 

controls on point sources in Arkansas while utterly ignoring the impact of 

emissions from other sources and source categories as required by law. EPA failed 

to conduct a sufficient analysis considering all sources of manmade pollution. 

Thus, the federal implementation plan ("FIP") EPA promulgated is contrary to 

statute and arbitrary and capricious. 

This Court should vacate the final rule, remanding it to EPA for further 

action consistent with the CAA and EPA's own regulations. 

ARGUMENT 

I. EPA'S INTERPRETATION OF "REASONABLE PROGRESS" IS 
CONTRARY TO THE CLEAN AIR ACT AND APPLICABLE 
REGULATIONS 

A. EPA'S INTERPRETATION OF "REASONABLE PROGRESS," 
AS EMBODIED IN THE FEDERAL PLAN FOR ARKANSAS, 
IS CONTRARY TO THE STATUTE. 

The statutory term "reasonable progress" operates as a metric for measuring 

a State's overall progress toward the goal of natural visibility in Class I areas. It 

was never intended to serve as a criterion applicable to the emissions of a single 
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source. A review of the statute's history confirms this and demonstrates the 

unlawfulness of EPA's actions with regard to Arkansas. Even where a source 

might be large or significant in comparison to other similar sources, reasonable 

progress is focused on addressing all "manmade air pollution," not individual 

sources or groups of sources. 

In the 1977 amendments to the CAA Congress declared, as a "national 

goal," "the prevention of any future, and the remedying of any existing, 

impairment of visibility in mandatory class I Federal areas which impairment 

results from manmade air pollution." Pub. L. No. 95-95, §406(d), 91 Stat. 685, 742 

( 1977); § 7 491 (a)( 1 ). The statute required that EPA promulgate regulations to 

"provide guidelines to the States ... on appropriate techniques and methods" for 

addressing visibility impairment.§ 7491(b)(1). These techniques and methods 

were then to be addressed in "each applicable implementation plan for a State in 

which any [mandatory class I Federal area] listed by the Administrator is located." 

§ 749l(b)(2). Such plans \:vere to "contain such emission limits, schedules of 

compliance and other measures as may be necessary to make reasonable progress 

towards meeting the national goal .... " !d. (emphasis added). 

Congress did not specify in section 169 A what particular actions any State 

must take or any specific sources that a State must regulate. Rather, Congress 

chose only to define what States must consider in determining how to achieve 
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reasonable progress, specifying that, "in determining reasonable progress there 

shall be taken into consideration the costs of compliance, the time necessary for 

compliance, and the energy and nonair quality environmental impacts of 

compliance, and the remaining useful life of any existing source subject to such 

requirements."§ 749l(g)(1). Thus, the choice ofwhich sources to regulate to 

achieve the mandated "reasonable progress" was explicitly left to the individual 

States. 

In 1990 Congress substantially amended the CAA, adding several new 

programs to control emissions from mobile and stationary sources, including 

requirements for new light-duty vehicle standards, standards addressing hazardous 

air pollutants, the acid rain program to control emissions of sulfur dioxide ("S02") 

and nitrous oxides ("NOx") from electric generating units, and measures to address 

stratospheric ozone depletion. Pub. L. No. 101-549, 104 Stat. 2399 (1990). 

Congress also included an additional visibility section (169B) in the CAA, but it 

conspicuously left section 169.~_AJ._ untouched. 

Pursuant to the new visibility provisions in § 169B, EPA was required to 

conduct studies regarding visibility impairment; Congress authorized $8 million 

dollars per year for these studies. § 7492(a). Then, after taking into consideration 

both the new visibility studies and other reports issued by visibility transport 

commissions (separately required under§ 7492(d)(2)), EPA was directed to 
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promulgate regulations "to carry out the Administrator's regulatory responsibilities 

[under § 169 A], including criteria for measuring 'reasonable progress' toward the 

national goal."§ 7492(e)(1). 

Therefore, while nothing in the 1990 amendments altered the basic statutory 

construct of reasonable progress, measuring what constituted reasonable progress 

was to be addressed through additional regional haze regulations that took into 

account new information and the work of newly-required visibility transport 

commissions. Once this was done, States were required to revise their 

implementation plans "to address any emission limits, schedules of compliance and 

other measures as necessary to carry out the [new] regulations .... " § 7492(e)(2). 

In its final rule imposing a FIP on Arkansas, EPA asserts that decisions 

"regarding the controls required to make reasonable progress and the establishment 

of the [reasonable progress goal] must be based on the [four] factors identified in [ 

] CAA section 169A(g)(1) .... " 81 Fed. Reg. 66,331,66,360 (Sept. 27, 2016). To 

support its preferred outcome \:vith respect to \:vhat controls must be applied to an 

individual Arkansas electric generating facility, EPA illogically claims 

§ 7491(b)(2) must "take into account other, more explicit, statutory and regulatory 

language" contained in § 7 491 (g)( 1) and EPA's implementing regulations, 40 

C.P.R.§ 51.308(d)(1)(i)(A). See 81 Fed. Reg. at 66,360 (emphasis added). 
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We note, first, that this turns basic jurisprudence upside down. Statutory 

language does not need to "take into account" regulatory language; the latter 

derives from the former, and not the other way around. Simply, that is not how any 

of this works. 

Further, and as explained above, that is also not what§ 7491(g)(1) provides 

- that definitional section merely states that, in determining whether it is making 

reasonable progress overall, a State must consider the four identified factors. At no 

point does the text of§ 7 491 (g)( 1) require that the four factors applicable to a 

State's progress toward natural visibility be applied to any individual source or 

specifically to the determination of control technology. The actual requirement for 

which controls and other measures must be included in a state plan resides 

elsewhere- specifically, in§ 7491(b)(2), which only requires that a State plan 

include such "emission limits, schedules of compliance and other measures as may 

be necessary to make reasonable progress toward meeting the national goal ..... " 

(Emphasis added). 

EPA presupposes that controls on an individual source will be necessary to 

ensure that reasonable progress goals are being met. However, the clear reading of 

"reasonable progress" is that it does not define the regulatory requirements that 

apply to any particular source located in a State. Rather, it is the yardstick by 

which SIPs are measured to determine whether the entire plan is sufficient to 
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ensure that the State will eventually achieve air quality representing natural 

conditions. As the Tenth Circuit noted, "Neither the Clean Air Act nor the 

Regional Haze Rule requires source-specific analysis in the determination of 

reasonable progress goals." Wildearth Guardians v. EPA, 770 F.3d 919, 944 (lOth 

Cir. 2014). 

That the factors informing "reasonable progress" in§ 749l(b)(l) are not 

standard-setting factors that explicitly require controls on individual sources is 

readily apparent when§ 7491 is compared to other standard-setting provisions of 

the CAA. 3 For example, EPA must take similar factors (e.g., cost, no nair quality 

impacts) into account when setting hazardous air pollutant standards under CAA 

§112. See§ 7412. But the standard-setting criteria in section 112 are clearly 

identified as such. See§ 7412(d)(2) (specifying that, in setting emission standards, 

EPA shall "tak[ e] into consideration the cost of achieving such emission reduction, 

and any non-air quality health and environmental impacts and energy 

requirements). In contrast,§ 749l(b)(2) and (g)(l) lack any such context or 

direction in relation to the emissions of a particular controlled source. Compare 

relevant text from the two provisions below: 

3 This is because "Congress legislates with knowledge of ... basic rules of statutory 
construction." McNary v. Haitian Refugee Ctr., 498 U.S. 479, 496 (1991). 
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Hazardous Air Pollutant 
Standards 

§ 7412(d)(2) 

Emission standards ... applicable 
to new and existing sources of 
hazardous air pollutants shall require 
the maximum degree of emission 
reduction in emissions of the hazardous 
air pollutants subject to this section ... 
that the Administrator, taking into 
consideration the cost of achieving such 
emission reduction, and any non-air 
quality health and environmental 
impacts and energy requirements, 
determines is achievable for new or 
existing sources in the category or 
subcategory to which such emission 
standard applies, through application of 
measures, processes, methods, systems 
or techniques .... 

Requirements for Reasonable 
Progress 

§ 7491(b)(2), (g)(1) 

Regulations ... shall ... require 
each applicable implementation plan ... 
to contain such emission limits, 
schedules of compliance and other 
measures as may be necessary to make 
reasonable progress toward meeting the 
national goal .... 

*** 
[I]n determining reasonable 

progress there shall be taken into 
consideration the costs of compliance, 
the time necessary for compliance, and 
the energy and nonair quality 
environmental impacts of compliance, 
and the remaining useful life of any 
existing source subject to such 
requirements .... 

An emission standard promulgated under§ 7412 establishes an express limit 

on the operation of any source governed by that standard, providing a bright line 

between acceptable and unacceptable levels of emissions. "Reasonable progress" is 

another thing altogether. It does not establish any such source-specific emission 

limits, and EPA itself concedes that reasonable progress goals "are not 

enforceable." 81 Fed. Reg. at 66,362 ("The [reasonable progress goals] are 

intended to provide a degree of transparency regarding the rate of improvement in 

visibility anticipated for each Class I area over the planning period of the SIP. But 

the RPGs themselves are not enforceable."). EPA cannot have it both ways. If 
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reasonable progress goals are not directly enforceable,4 they cannot therefore result 

in a binding emission limitation on an individual source. 

Instead, under the Regional Haze program, a State is permitted to choose 

which sources to control, and how, so long as the State is achieving reasonable 

progress toward the natural visibility goal over the long term. And, as discussed 

below in Section B.l, EPA has provided a measurement tool known as the 

"uniform rate of progress" to assess the rate of progress being made by a SIP. 

B. EPA'S INTERPRETATION OF "REASONABLE PROGRESS" 
IS CONTRARY TO ITS OWN REGULATIONS. 

\Vhen EP"~ .. rejected parts of Arkansas' SIP in 2012, leading to its proposal 

and finalization of the federal plan at issue here, EPA failed to follow its own 

regulations in determining reasonable progress. Specifically, EPA elevated the 

fourth step of its required regulatory analysis - consideration of the four statutory 

factors in§ 749l(g)(l) that define "reasonable progress"- to the first step in the 

methodical process it established by regulation in 1999. This fundamentally 

changed the nature of EPA's regulatory inquiry: rather than leading to a reasoned 

source-specific standard developed after EPA examined reasonable progress goals 

for Arkansas and the required rate of progress, EPA's approach resulted in the 

imposition of an ad hoc and unlawful emission limit on at least one source affected 

4 See 40 C.P.R. § 51.308(d)(l)(v). 
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by the rule- Entergy's Independence facility- without regard to whether the 

State was making reasonable progress toward the statutory visibility goal without 

that emission limit. 

1. REGULATORY BACKGROUND 

Some background may be helpful in understanding how EPA wandered so 

far astray from its own regulatory construct. 

In 1980, following two more limited rulemakings to designate class I areas 

and identify the States to which the new visibility program would apply,5 EPA 

promulgated the state guidelines required by 1977 amendments. See Visibility 

Protection for Federal Class I Areas, 45 Fed. Reg. 80,084 (Dec. 2, 1980). These 

regulations were designed "to assure reasonable progress toward" meeting the 

national visibility goal. !d. at 80,086. To that end, EPA declared that 

"responsibility for developing the program and making any substantive decisions 

will lie with the thirty-six States which contain mandatory Class I Federal areas." 

!d. at 80,084. 

The 1980 regulations provided the basic framework of the visibility 

impairment program. They included definitions for various regulatory terms ( 40 

C.F .R. § 51.301 ), required the submission of SIP revisions, and specified the basic 

provisions of such plans (!d. § 51.302). They also included provisions for source 

5 See 43 Fed. Reg. 7,721 (Feb. 24, 1978); 44 Fed. Reg. 69,122 (Nov. 30, 1979). 
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exceptions (I d. § 51.303), the identification of "integral vistas" and visibility 

monitoring requirements (ld. § 51.304), long-term strategies (ld. § 51.305), and for 

the review of new sources in areas in attainment or unclassified for national 

ambient air quality standards. (ld. § 51.307).6 

Following the 1990 CAA Amendments, EPA was required to conduct 

additional studies and to "carry out the Administrator's regulatory responsibilities 

under[§ 7491], including criteria for measuring 'reasonable progress' toward the 

national goal." § 7492( e )(1 ). Therefore, after citing congressional "concern with 

'hazes' and the potential corresponding need to control a 'variety of sources' and 

'regionally distributed sources,'" EPA proposed additional regulations for what 

EPA now termed the "Regional Haze Program." 62 Fed. Reg. 41,138, 41,139 (July 

31, 1997). EPA issued final rules for the program two years later. 64 Fed. Reg. 

35,714 (July 1, 1999). 

The 1999 rules both amended previous regulatory requirements and added 

two new sections to the existing regulations, 40 C.P.R.§§ 51.308, 51.309. Section 

51.308 contains requirements for SIPS, plan revisions, and periodic progress 

6 EPA, however, deferred setting national rules, i.e., requiring States that did not 
contain mandatory class I federal areas to address visibility, until "improvement in 
monitoring techniques provides more data on source-specific levels of visibility 
impairment, regional scale models become refined, and our scientific knowledge 
about the relationships between emitted air pollutants and visibility impairment 
improves. 64 Fed. Reg. 35,714, 35,717 (July 1, 1999) (referencing 45 Fed. Reg. 
80,086). 
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reviews. Section 51.3 09 contained requirements related to the 16 Class I areas 

covered by the Grand Canyon Visibility Transport Commission, established by the 

1990 amendments. See§ 7492(f). 

With regard to requirements related to reasonable progress, however, EPA 

maintained the yardstick by which it measured SIPs under the 1997 regulations. 

EPA stated that "[ t ]he final rule maintains the deciview as the principle [sic] 

visibility metric used in establishing reasonable progress goals, in defining 

baseline, current, and natural conditions, and in tracking changes in visibility 

conditions over time." 64 Fed. Reg. at 35,727. A deciview was defined as "a haze 

index derived from calculated light extinction, such that uniform changes in 

haziness corresponding to uniform incremental changes in perception across the 

entire range of conditions, from pristine to highly impaired." 40 C.P.R.§ 51.301. 

EPA also provided for its mathematical calculation. !d. 

EPA further required States to establish ambitious "reasonable progress 

goals" measured in deciviews. 40 C.P.R. § 51.308(d)(l). Critically, these were to 

be "aimed at reaching natural background conditions in 60 years." 64 Fed. Reg. 

35,731. In establishing this 60-year goal, EPA rejected comments arguing that 200 

years should be allowed to reach such conditions. !d. Instead, EPA considered 

emission reductions that would be achieved through programs required by the 

CAA amendments of 1990 over the next 10 to 20 years. EPA stated that 
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"reductions from these and other CAA programs will result in a rate of 

improvement of approximately 3 deciviews over the period from the mid-1990's to 

about 2005." !d. "EPA calculated that if this rate of improvement could be 

sustained, these areas would reach the national goal in 60 years." !d. 

Based on this analysis, EPA first required States to compare baseline 

visibility conditions in the years 2000-2004 (in deciviews) and then "determine the 

amount of progress needed to reach natural background conditions in 60 years, that 

is, by the end of2064." !d. at 35,732. Next, EPA required States to identify a 

"uniform rate of progress over the 60-year period that would be needed to attain 

natural background conditions by the year 2064." !d. Third, each State was to 

determine the amount of progress that would result in the first 1 0-year 

implementation period for the Regional Haze program if this rate of progress could 

be achieved for each year, "or 0.3 deciviews for a year." !d. Finally, each State was 

to identify and analyze "the emissions measures that would be needed to achieve 

this amount of progress during the period covered by the first long-term strategy." 

!d. It was only at this last step that EPA directed the States to consider the four 

statutory factors contained in the "reasonable progress" definitional subsection, 

codified at§ 749l(g)(l). 
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2. EPA REGULATIONS PROVIDE FOR A 60-YEAR 
GLIDEPATH FOR SIPS OVERALL, NOT AD HOC 
DECISIONS ON INDIVIDUAL SOURCE CONTROLS 

As noted above, EPA's elevation of this last step - consideration of the 

four statutory factors contained in the "reasonable progress" definition - to the 

first and functionally most important step in determining source controls for 

sources within Arkansas is not just a ministerial or harmless error. Reasonable 

progress goals are a "core requirement for the implementation plan for regional 

haze." 40 C.P.R.§ 51.308(d). When EPA promulgates a FIP, it "stands in the shoes 

ofthe state." 81 Fed. Reg. at 66,360. But in promulgating a FIP for Arkansas, EPA 

did not act as it specifically directs States to act in its own regulations. Instead, 

EPA flipped the process it described in its 1999 rules on its head and determined, 

after analyzing the statutory factors for determining reasonable progress, "there 

[were] reasonable controls available for Independence that would be cost-effective 

and would result in meaningful visibility benefit at Arkansas' Class I areas." !d. at 

66,361 (emphasis added). 

In other words, EPA made no inquiry as to the rate of progress needed for 

Arkansas to make reasonable progress toward meeting natural visibility conditions 

at Arkansas Class I areas, nor did EPA consider how far the State had already 

come in the 60-year journey towards natural conditions. Rather, EPA made a 

determination to require individual source controls without assessing whether those 
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controls were necessary to address visibility. EPA employed the upside down logic 

of the Queen of Hearts: "sentence first- verdict afterwards."7 

Each part of EPA's analysis conflicts directly with longstanding regulatory 

requirements. First, the four statutory factors identified in § 7 491 (g)( 1) are 

explicitly for the determination of reasonable progress, not reasonable controls. 40 

C.P.R. § 51.308(d)(1)(i)(A) directs that the factors are to be "taken into 

consideration in selecting the [reasonable progress] goal" for any mandatory Class 

I Federal area within a State. 

Second, whether controls might be cost-effective for a specific source is not 

at issue in determining what constitutes "reasonable progress" under a SIP. Cost-

effectiveness is to be assessed with respect to the reasonable progress goal as 

contained in the SIP. !d. As a "core requirement" of SIP provisions to address 

regional haze, reasonable progress is to be assessed along with the calculation of 

baseline and natural visibility conditions (!d. § 51.308( d)(2)), a long-term strategy 

for regional haze (ld. § 51.308(d)(3)), and a monitoring strategy and other 

implementation plan requirements (!d. § 51.208( d)( 4)). 

Finally, EPA cannot force regulation of an individual source simply because 

regulating it may obtain a "meaningful visibility benefit," the standard EPA 

7 LEWIS CARROLL, ALICE'S ADVENTURES IN WONDERLAND 146 (Random House 
1946). 
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applied in determining the specific emission limits EPA would apply to the 

Independence facility. See 81 Fed. Reg. at 66,351-52 ("Based on our reasonable 

progress analysis ... S02 and NOx controls at Independence would be cost

effective and would result in meaningful visibility benefits .... [W]e determined that 

S02 and NOx controls at Independence would be cost effective and would result in 

meaningful visibility benefits .... Together, the modeling results ... demonstrate 

that controls will provide meaningful visibility benefits toward the goal of natural 

visibility conditions."). 

The term "meaningful visibility benefit" is not a term of art, and it appears 

nowhere within 40 C.P.R. Part 51, Subpart P, which contains every single one of 

the regulatory requirements for the Regional Haze Program. EPA's use of this 

benefit as a means to determine the proper level of controls for an individual 

source is thus unsupported by the regional haze regulations, completely divorced 

from whether or not the State is making what constitutes reasonable progress, and 

is inherently arbitrary and capricious. "The court must decide \:vhether the agency 

considered the relevant factors and whether there has been a clear error in 

judgement." Nat. Res. Def Council, Inc. v. EPA, 966 F.2d 1292 (9th Cir. 1992) 

(citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 

(1971)). Here, EPA has patently strayed far afield from the factors the statute and 

EPA's own regulations specify. The FIP must be vacated. 
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C. EPA MISCHARACTERIZES THE RELEVANCE OF 
ARKANSAS' UNIFORM RATE OF PROGRESS. 

EPA expends considerable space in the final rule reinterpreting its own 

regulations requiring States to establish a "uniform rate of visibility improvement." 

In the process, it makes this requirement meaningless. In determining reasonable 

progress, however, EPA's regulations expressly require States to "[a]nalyze and 

determine the rate of progress needed to attain natural visibility conditions by the 

year 2064." 40 C.P.R.§ 51.308(d)(l)(i)(A)-(B). While the four statutory factors in 

§ 7 491 (g)( 1) are required to be "taken into consideration in selecting the 

[reasonable progress] goal," States "must consider the uniform rate of improvement 

in visibility and the emission reduction measures needed to achieve it for the 

period covered by the implementation plan." 40 C.P.R.§ 51.308(d)(l)(i)(A)-(B) 

(emphasis added). 

EPA, however, suggests that since it "determined that there are reasonable 

controls available for Independence that would be cost-effective and would result 

in meaningful visibility benefit," it is required to adopt such controls for that 

source even though they are greater than needed to attain a uniform rate of 

progress. 8 But such an interpretation of EPA's regulations would render the State's 

8 EPA's own analysis shows that "Arkansas Class I areas and those outside of 
Arkansas most significantly impacted by Arkansas sources are projected to meet 
(Continued ... ) 

20 

ED_001237_00001224-00027 



EPA-HQ-2017-010177 Production Set #2 

calculation of a uniform rate of progress moot anytime EPA believed that imposing 

controls on any source would be "cost-effective" and provide any level of 

"meaningful visibility benefit." 

This criterion fails for two reasons. First, it is contrary to both the statute and 

EPA's own regulations. Second, even if it were somehow allowed under some 

reading of the two, it is arbitrary and capricious because EPA has nowhere defined 

what would comprise a "meaningful" visibility benefit. The standard EPA relies 

upon is therefore essentially standardless. 

II. EPA'S FIP FOR ARKANSAS IS INCONSISTENT WITH 
IlViPLElViENTATION OF THE REGIONAL HAZE PROGRAlVi IN 
OTHER STATES 

Prior to promulgating the challenged federal plan for Arkansas, EPA 

reviewed the regional haze SIPs of several other States, including a SIP Arizona 

submitted. In that case, EPA determined it was unreasonable "to provide for rates 

of progress at Arizona's 12 Class I areas that would attain natural visibility 

conditions by 2064 (i.e., the [uniform rate of progress])." 79 Fed. Reg. 52,420, 

52,423 (Sept. 3, 2014). EPA thus rejected portions of the Arizona SIP and 

promulgated a FIP that provided a "significantly shorter time period to reach 

natural visibility conditions at each of Arizona's Class I areas .. . "!d. at 52,426. 

the [uniform rate of progress] for the first planning period." 80 Fed. Reg. 18,944, 
18,992 (Apr. 8, 2015). 
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But in doing so, it is notable just how long a period EPA has allowed for Arizona 

to reach natural conditions. According to EPA's FIP and the reasonable progress 

goals for the class I areas considered, the years needed to reach natural conditions 

will vary from a low of 101 years to a high of367 years. !d. at 52,469. 

EPA also previously approved reasonable progress goals for California that 

would not result in meeting natural background concentrations there until well into 

the 21 OOs and beyond: in the case of the Desolation Wilderness Area, not until 

2307; Yosemite National Park, not until2160; and the Ansel Adams Wilderness 

Area, not until2200. !d. (referencing 76 Fed. Reg. 13,944, 13,951 (Mar. 15, 

2011)). And, when EPA similarly considered what reasonable progress goals 

should be implemented by Texas, the Agency proposed goals that would allow for 

the achievement of natural visibility conditions on the 20% worst days at affected 

mandatory Federal class I areas in the State- the Big Bend Wilderness area and 

the Guadalupe Mountains- in 194 years and 159 years, respectively.9 

This treatment of regional progress goals in three other States, all completed 

within the past few years, diverges wildly from EPA's projection that the 

reasonable progress goals it will impose on Arkansas through its SIP will achieve 

natural visibility conditions by 2064, i.e., within 49 years. 

9 Arkansas Department of Environmental Quality comments on EPA's proposed 
FIP, Docket No. EPA-R06-0AR-2015-0189, at 21 (July 15, 2015) (referencing 79 
Fed. Reg. 74,853, 74,887 (Dec. 16, 2014)). 
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EPA reaches such disparate conclusions regarding what constitutes 

"reasonable progress" - and promulgates such disparate results in final rules-by 

employing a seriously flawed methodology to measure reasonable progress that 

lacks a basis in either the statute or EPA's regulations. Specifically, while EPA 

claims it complied with the requirements of the CAA and 40 C.P.R. 

§ 51.308( d)( I )(i)(A) in conducting its reasonable progress analysis, see 81 Fed. 

Reg. at 66,3 51, it is abundantly clear from the record that EPA back -calculated 

reasonable progress for Arkansas through directly considering source controls first 

and reasonable progress in improving visibility only as a mathematical calculation 

based on the imposition of source controls. Specifically: 

1) EPA focused on point sources that contributed from 0.29% to 3.58% 
of total light extinction to the affected Arkansas class I areas (Caney 
Creek and Upper Buffalo) on the 20% worst days in 2018. 81 Fed. 
Reg. at 66,350. 

2) From this limited group of identified sources, EPA selected a non
BART source (the Entergy Independence facility) on the basis that it 
represented 36% of S02 point-source emissions and 21% of NOx 
emissions from this grottp of sottrces. !d. 

3) EPA determined that reductions in so2 emiSSIOns from the 
Independence plant were likely to be "cost-effective" because the 
facility was "nearly identical" to a BART source, White Bluff. 80 
Fed. Reg. at 18,991. 
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4) EPA selected specific control measures for the Independence facility 
on the basis of this cost-effectiveness analysis10 and then determined 
what was "reasonable progress" based on the imposition of these 
controls. 

EPA did not articulate why it addressed reasonable progress so differently in 

Arkansas than in these other States. Instead, EPA only compared the cost-

effectiveness of controls measures in Arkansas in comparison with other States, 

indicating that installing pollution control equipment at Independence "far exceeds 

the cost-effectiveness standards reviewed and approved by EPA for the Kentucky 

and North Carolina Regional Haze [SIPs]." 81 Fed. Reg. at 66,368. 

But a review of these decisions indicates that in Arizona, EPA proposed 

"non-quantified [reasonable progress goals]" and "explained that ' [ w ]hile we 

would prefer to quantify these proposed [reasonable progress goals] for each of 

Arizona's 12 Class I areas based on the new State and Federal plans, we lack 

sufficient time and resources to conduct the type of regional-scale modeling 

required to develop such numerical [reasonable progress goals]." 11 In California, 

EPA accepted that "given strenuous efforts needed in California to achieve the 

emission reductions [to reach natural visibility] and the constraints and 

10 In its proposed rule, EPA estimated that installation of control technology at two 
generating units at the Entergy Independence facility would yield S02 reductions at 
a cost of$2,477 and $2,286 per ton. 80 Fed. Reg. at 18,992. These estimates were 
slightly changed in the final rule. 
11 79 Fed. Reg. at 52,468 (referencing EPA's proposed FIP for Arizona, 79 Fed. 
Reg. 9,318, 9,363 (Feb. 18, 2014)). 
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uncertainties described ... we believe it would be unreasonable to require the 

[California Regional Haze Plan] to meet the 2018 [uniform rate of progress] 

estimates." 76 Fed. Reg. 13,944, 13,958 (Mar. 15, 2011). 

Where an Agency implements regulatory requirements on a different basis 

in different States with different methodologies yielding widely different results-

a 49-year reasonable progress goal in Arkansas, a 194-year goal in Texas, and a 

nearly three-century-long goal in California- there is not "a rational connection 

between facts found and the choice made." Motor Vehicle Mfrs. Ass 'n v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quotation marks omitted). 

Moreover, EPA's inconsistent application of§ 7 491 and EPA's Regional 

Haze regulations in the various States violates EPA's own "regional consistency" 

regulations, which require that EPA's Regional Offices "assure that actions taken 

under the [ CAA] ... [a ]re as consistent as reasonably possible with the activities of 

the other Regional Offices .... " 40 C.P.R. § 56.5(a)(2). There is simply no way that 

the \:vildly disparate "reasonable progress" goals EP.LAJ.. approved for .LAJo.rkansas, 

California, Arizona, and Texas can be squared with one another. EPA's FIP for 

Arkansas must be vacated. 

III. DESPITE A STATUTORY DUTY TO DO SO, EPA FAILED TO 
ADEQUATELY CONSIDER NON-POINT SOURCES 

The Regional Haze Program is not a program directed at controlling 

emissions from electric generating units to the exclusion of all other stationary or 
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point sources. Neither is it a program directed at controlling emissions from 

stationary or point sources to the exclusion of all other possible sources. Instead, it 

is a program broadly directed to address visibility impairment that "results from 

manmade air pollution," no matter the source. § 749l(a)(l). As Congress clearly 

stated, "[ m ]anmade air pollution" is that which "results directly or indirectly from 

human activities."§ 7491(g)(3). 

Congress directed EPA to assess "sources of visibility impairing pollution 

and clean air corridors."§ 7492(a)(1)(B). EPA was required to assess and evaluate 

"sources and source regions of visibility impairment, including natural sources as 

well as source regions of clean air for class I areas."§ 7492(a)(2). And EPA was 

additionally required to assess progress "likely to result from the implementation 

of the Clean Air Act Amendments of 1990" apart from the visibility provisions of 

the Act.§ 7492(b). As noted supra, Section LA., the requirements of the 1990 

amendments were not limited to point sources, but address various mobile sources 

and other pollutants that can be emitted from products like paint, solvents and 

other "fugitive" emissions. 

Pursuant to amendments made to the CAA in 1990, only after taking account 

of air quality studies of "sources of visibility impairing pollution" and other 

research including monitoring, regional air quality models, and the atmospheric 

chemistry and physics of visibility, was EPA to "carry out the Administrator's 
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regulatory responsibilities under[§ 7491], including criteria for measuring 

'reasonable progress' toward the national goal."§ 7492(e)(1). 

EPA initially made clear that attaining the national visibility goal and 

achieving reasonable progress is not targeted at any one group of sources. In 1999, 

EPA explained that there were "several overarching themes for the specific 

implementation plan requirements in the final [Regional Haze Rule]." 64 Fed. Reg. 

at 35,727. Among these overarching themes was that "[s]trategies for improving 

visibility should address all types of sources," while implementation plans were to 

give "specific attention to certain stationary sources built between 1962 and 1977 

[i.e., BART sources] ... . "!d. at 35,728. 

In the Arkansas FIP, however, EPA demurred on making such a wide-

ranging assessment of the contribution of sources to visibility issues for the Caney 

Creek and Upper Buffalo Class I areas. Instead, EPA stated that 

[ d]evelopment of refined numerical [reasonable progress goals] for 
Arkansas' Class I areas would require photochemical grid modeling 
of a multistate area, involving thousands of emission sources, 
unlike the comparatively simple single-source CALPUFF modeling 
used for individual BART assessments. In order to accurately 
reflect all emissions reductions expected to occur during this 
planning period, the new photochemical modeling would require an 
update on the emissions inventory for Arkansas and the 
surrounding states to include not just the actions under this FIP, but 
all EPA and state regulatory actions on point, area, and mobile 
sources. After the inventory is developed and reviewed by the 
affected states for accuracy, it must be converted to model-ready 
format before air quality modeling can be used to estimate the 
future visibility levels at the Class I area. The modeling would 
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require specialized and extensive computing hardware and 
expertise. Developing all of the necessary input files, running the 
photochemical model, and post-processing the model outputs 
would take several months at a minimum. Therefore, we are not 
conducting new photochemical grid modeling to establish revised 
[reasonable progress goals] for Caney Creek and Upper Buffalo. 

80 Fed. Reg. at 18,997. 

Instead of conducting such an analysis and calculating reasonable progress 

goals on the basis of fulsome inputs, EPA "scaled the modeled visibility extinction 

components for sulfate (S04) and nitrate (N03) from point sources in Arkansas in 

proportion to the PIP's emission reductions for S02 and NOx, respectively." !d. 

Such a truncated analysis does not comport with the specific analytical components 

contained in§ 7492 outlined above. 

In responding to comments in this area, EPA indicated that "[ w ]hile we 

agree that Arkansas mobile and area sources have visibility impacts in Arkansas' 

Class I areas, we disagree that Arkansas point sources do not. Our analysis of the 

CENRAP 2018 CAMx photochemical modeling showed that on the 20% worst 

days, Arkansas point sources contribute significantly to visibility impairment at 

Arkansas' Class I areas (greater than 4% of total visibility impairment at each 

Arkansas Class I area)."12 But the fact that point sources have visibility impacts 

does not excuse EPA from its express statutory burden to address all sources of 

12 Response to Comments at 146. 
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manmade air pollution and visibility impairment in determining how to achieve 

reasonable progress toward natural visibility. Simply noting that point sources have 

an impact does not allow EPA to regulate them to the exclusion of all other 

em1sswns sources. 

By not directly considering mobile sources when establishing a required 

level of reasonable progress in Arkansas, EPA has "entirely failed to consider an 

important aspect of the problem." State Farm, 463 U.S. at 43. Its FIP is thus 

unlawful, and it must be set aside. 

CONCLUSION 

For the reasons stated here, as well as for those in petitioners' briefs, EPA's 

federal implementation plan addressing Arkansas' compliance with the Regional 

Haze program must be vacated. 
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SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 

This consolidated appeal presents a challenge under the Clean Air Act ("CAA" 

or "the Act") to the U.S. Environmental Protection Agency's ("EPA" or "the 

Agency") final Federal Implementation Plan ("Final FIP") addr€$ing regional haze 

and interstate visibility transport for Arkansas. The Regional Haze Program is 

concerned solely with visibility in federal Class I areas. Entergy Arkansas, Inc. 

("EAI"), Entergy Mi$i$ippi, Inc. ("EM I"), Entergy Power, LLC ("EPI") 

(collectively, "Entergy"), Arkanscs Electric Cooperative Corp oration ("AECC"), and 

Energy and Environmental Alliance of Arkanscs ("EEAA") (collectively, 

"Petitioners") challenge the Final FIP's sulfur dioxide ("SO 2 ") and nitrogen oxides 

(" NOx") emi$ions limits for the White Bluff Electric Power Plant ("White Bluff" ) 

and the I ndependenre Stearn Electric Station ("I ndependenre" ). These limits do not 

comply with the CAA, are arbitrary and capricious, were improperly promulgated, and 

must be vacated. Petitioners also challenge EPA's failure to apply the requirements of 

the Cross -State Air Pollution Rule ("CSAPR") in lieu of best available retrofit 

technology ("BART") for eligible electric generating units ("EGUs"). 

Petitioners respectfully request 30 minutes for oral argument. Oral argument 

will assist fair considera tion of the complicated legal issues and a voluminous 

administrative record, and will enable the parties to fully addr€$ the Court's questions 

and concerns. 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedur e and Local 

Rule 26.1A, Petitioners make the following disclosures. 

EAI has its principal place of business in Little Rock, Arkansas. EAI generates, 

transmits, distributes, and sells electric power to approximately 712,000 electric 

customers in portions of Arkansas. Entergy Corporation owns all of the common 

stock of EAI. No other entity with publicly 

stock of EAI. 

-traded securities owns any common 

EMI has its principal place of business in Jackson, Mississippi. EMI generates, 

transmits, distributes, and sells electric power to approximately 447,000 electric 

customers in portions of Mississippi. Entergy Corporation owns all of the common 

stock of EMI. No other entity with publicly 

stock of EAI. 

-traded securities owns any common 

EPI is a Delaware 1 imited liability company with its principal business office 

located in The Woodlands, Texas. It is an electric utility company that sells electric 

energy at wholesale. All of the outstanding membership interests in Entergy Power, 

LLC are owned by Entergy Asset Management, Inc., a Delaware corporation. No 

other entity or person owns any equity interests in Entergy Power, LLC. All of the 

capital stock of Entergy Asset Management, Inc. is owned by Entergy Power 

Investment Holding, Inc., the common stock of which is owned entirely by Entergy 
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Amalgamated Competitive Holdings, LLC. Entergy Corporation owns all of the 

membership interests in Entergy Amalgamated Competitive Holdings, LLC. 

Entergy Corporation is a publicly traded company (symbol: ETR) incorporated 

in the State of Delaware, with its principal place of business in the city of New 

Orleans, Louisiana. Entergy Corporation does not have any parent companies that 

have a 10 percent (10%) or greater ownership interest. Further, there is no publicly

held company that has a 10 percent (1 0%) or greater ownership interest in Entergy 

Corporation. 

AECC is an Arkansas non -profit corporation that is organized and operated as 

an electric cooperative. AECC supplies wholesale electricity to its 17 electric 

distribution cooperative members, which in turn provide electricity to approximately 

500,000 consumers. No parent corporation or publicly held company owns 10 

percent (10%) or more of AECC. 

EEAA is an association of Arkansas electric utilities and other energy 

companies which advocates for sound and predictable regulation of Arkanscs' utility 

industry and whose members are owners and operators of facilities subject to the 

Final FIP. No parent corporation or publicly held company owns ten percent (10%) 

or more of EEAA. 
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JURISDICTIONAL STATEMENT 

EPA published the Final FIP on September 27, 2016. 81 Fed. Reg. 66,332 

(Sept. 27, 2016) (Addendum ("Add."), pp. 1 -91) QA-_). The Petitioners ftled with 

this Court petitions for review of the final rule on November 28, 2016, within the 60 -

day period prescribed by Section 307(b)(1) of the CAA, 42 U.S.C. § 7607(b)(1), in 

Case Nos. 16-4298, 16-4300, and 16-4304. 42 U.S.C. § 7607(b)(1). Because the Final 

FIP applies only to Arkansas, this Court has jurisdiction as "the United States Court 

of Appeals for the appropriate circuit." Id 

The Petitioners ftled administrative petitions for reconsideration and requests 

for stay of the Final FIP with EPA in November 2016. See Administrative Petition for 

Reconsideration and Request for Stqy if Enter;gy Arkansas Inc.) et al. (Nov. 23, 2016) 

(" Entergy Petition for Reconsideration") Q A-_); AECC, Administrative Petition for 

Reconsideration and Request for Administrative Stqy (Nov. 23, 2016) ("AECC Petition for 

Reconsideration") (JA-_); EEAA, Administrative Petition for Reconsideration and Request 

for Administrative Stqys (Nov. 28, 2016) ("EEAA Petition for Reconsideration") QA

_). The ftling of those administrative petitions did not affect the finality of the 

Final FIP for judicial review. 42 U.S.C. § 7607(b)(1). On or about February 1, 2017, 

EPA constructively denied those administrative petitions and, on February 7, 2 017, 

Petitioners ftled a joint petition for review of such constructive denial within the 60 -

day period prescribed by the CAA. Id See Case No. 17-1283. This was consolidated 

with Case No. 16-4270 on February 7, 2017. 
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The Petitioners or their members are co-owners and operators of the EGUs 

regulated by the Final FIP, including two coal -fired EGUs at White Bluff, two coal

fired EGUs at Independence, and four additional EGUs. The Final FIP establishes 

emissions limits for SO 2 and NOx at each coal -fired plant, which will require the 

installation of emission controls that cost over $2 billion. The Petitioners therefore 

have standing as a result of concrete and particularized injury that is fairly traceable to 

the Final FIP and that will be redressed by a decision that vacates the Final FIP in 

relevant part. See, e.g., Lt!Jan v. Difenders ifWildlife, 504 U.S. 555, 561-62 (1992). 

2 
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STATEMENT OF ISSUES 

1. Whether the BART S02 emissions limits for White Bluff are in excess of 

EPA's authority, contrary to law, and arbitrary and capricious bec:aure (a) EPA 

did not account for factors that the CAA requires be taken into consideration 

and (b) the excessive costs of controls cannot b e justified in light of the 

imperceptible visibility improvements they will achieve. 

• 42 U.S.C. § 7491(g)(2) 

• 40 C.P.R. §51.308(e)(1)(ii)(A) 

• Dillmon v. NTSB, 588 P.3d 1085, 1089-90 (D.C. Cir. 2009) 

• tvlota'" VEhicle MftS. Ass'n v. State Fann Mut. Auto. lrrs. Co. , 463 U.S. 29 
(1983) 

• Am CornGfOIISSAss'nv. EPA, 291 P.3d 1 (D.C. Cir. 2002) 

2. Whether EPA's Recsonable ProgrE$erni$iOn limits for Independence are in 

exCESS of EPA's authority, contrary to law, and arbitrary and capricious because 

(1) the emissions red uctions are not "nea::g:;ary" or justified to achieve 

Reasonable Progress; (2) the limits will not achieve emissions reductions during 

the first planning period, as required by law; and (3) EPA unlawfully 

abandoned the standardized approach used in other PIP s to identify sources 

for a Reasonable Progress analysis. 

• 42 U.S.C. §§ 7491(b)(2) and 7601(a)(2) 

• 40 C.P.R. §§ 51.308(d)(1) and 56.3(a)-(b); 

3 
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• FCC v. Fox Television Stations) Inc., 129 S. Ct. 1800 (2009) 

• Michigan v. EPA, 135 S. Ct. 2699 (2015) 

• Texas v. EPA, 829 F.3d 405 (5th Cir. 2016) 

3. Whether the White Bluff and Independence NOx requirements are unlawful 

because they are not logical outgrowths of the proposed FIP and they are 

unachievable. 

• 40 C.F.R. § 51.301 

• CSX Transp.) Inc. v. Suiface Transp. Bd.)584 F3d 1076 (D.C. Cir. 2009) 

• Envtl. Integrity Prqject v. EPA, 425 F.3d 992 (D.C. Cir. 2005) 

• Nat'i Exch. Carrier Assn, ire. v. FCC, 253 F.3d 1 (D.C. Cir. 2001) 

• Small Rifiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506 (D.C. Cir. 
1983). 

4. Whether EPA's clecisi on to require BART sources to install NOx emissions 

controls is arbitrary and capricious and not in accordance with the law, because 

EPA's regulations authorize exemption of such soura:s from the requirement 

to install source-specific BART in states subject to CSAPR. 

• 40 C.F.R. § 51.308(e) 

4 
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STATEMENT OF THE CASE 

Section 169A of the CAA establishes a national goal of preventing future 

visibility impairment (i.e. "regional haze") and remedying existing visibility impairment 

caused by manmade air pollution in certain national parks, wilderness areas, and 

monuments (collectively defined as "Cia:s I areas"). 42 U.S.C. § 7491(a)(1). To 

implement this goal, states must adopt S I 1 . Pl ("SIPs") that tate mp ementat10n ans 

include "erni$iOn limits, schedules of complianc e and other measures as mqy be 

necessary to make Recs:>nable Progre:s toward lllE:Eting the national goal." 42 U.S.C. 

§ 7491(b)(2) (emphasis added). SIPs must (1) require that certain major stationary 

sources meet emission limits based on BART, 1 and (2) include a long -term strategy 

(" L TS") for the state to make "recs:>nable progre:s" towards the national goal. 42 

U.S.C. § 7491 (b)(2). EPA promulgated the Regional Haze Rule in 1999 to implement 

section 169A. In recognition that the Regional Haze Program is in tended to be 

implemented gradually, the Regional Haze Rule requires states to adopt SIPs that 

make Reasonable Progress in successive 10 -year increments toward achieving natural 

visibility conditions in Class I areas by 2064. See) e.g.) 64 Fed. Reg. 35,714, 35,731 Quly 

1, 1999); 40 C.F.R. §§ 51.308(d), (f). 

1 BART is defined as "an emi$iOn limitation based on the degree of reduction 
available through the application of the best system of continuous emission 
reduction." 40 C.F.R. § 51.301. 

5 
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Arkansas submitted its SIP to EPA in 2008 for the 2008-2018 "implementation 

period," with amendments submitted in 2010 and 2011. EPA partially disapproved 

Arkanscs' SIP in 2012, 77 Fed. Reg. 14,604 ( Mar. 12, 2012), triggering a two -year 

period for EPA to promulgate a FIP. 42 U.S.C. § 7410(c). Over three years later, 

EPA proposed a FIP for Arkansas. 80 Fed. Reg. 18,944 (Apr. 8, 2015) ("Prepared 

FIP") (JA-_). The Proposed FIP identified emission 1 imits for six sources subject 

to BART, including White Bluff. It also included emission limits for one additional 

source-Independence-ostensibly to achieve Reasonable Progress toward natural 

visibility conditions in Arkanscs' two Cla:s I areas: Caney Cree k Wilderness Area 

("Caney Crrek") and Upper Buffalo Wilderne:s Area ("Upper Buffalo"). Petitioners 

submitted timely comments on the Proposed FIP. See EAI Comments, Docket No. 

EPA-R06-0AR-2015-0189-0166 QA-_); EMI Comments, Docket No. EPA -R06-

0AR-2015-0189-0168 QA -_); AECC Comments, Docket No. EPA -R06-0AR-

2015-0189-0169 QA -_);American Electric Power -Southwestern Electric Power 

Company ("AEP-SWEPCO") Comments, Docket No. EPA -R06-0AR-2015-0189-

0164 QA-_); EEAA Comments, Docket No. EPA -R06-0AR-2015-0189-0153 QA

_). EPA issued the Final FIP on September 27,2016. 81 Fed. Reg. 66,332 (Sept. 

27, 2016) (Add. 1) QA-_). 

The Final FIP establishes emissions limits for both SO 2 and NOx at White 

Bluff and Independence. For White Bluff, EPA determi ned that BART requires SO 2 

emissions limits based on the installation of dry flue gas desulfurization technology 

6 
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("dry FGD") with compliance required five years after i$Uance of the Final FIP, z.e., 

by October 27, 2021, and NOx emissions limits based on the installation oflow-NOx 

burners and separated overfireair ("LNB/SOFA"), with a compliance deadline of 18 

months from issuance of the Final FIP, i.e., by April 27, 2018. Id. at 66,343-45 (Add. 

13-15) QA-_). For Independence, EPA determined that Rea sonable Progress also 

requires emission limits based on dry FGD and LNB/SOFA, to be installed on the 

same timeframe as for White Bluff. Id. at 66,353-54 (Add. 23-24) QA-_). 

Petitioners challenge the Final FIP requirements for White Bluff and 

Independence as unlawful, arbitrary and capricious, and procedurally defective. The 

Final FIP unjustifiably imposes almost $2 billion in control costs on these plants for 

no perceptible visibility benefits. EPA unlawfully, arbitrarily, and capriciously failed 

to consider important economic and regulatory factors, failed to offer explanations 

for decisions that run counter to the evidence, and failed to provide a reasoned 

response to the comments. Additionally, EPA failed to provide notice and 

opportunity to comment on certain aspects of the Final FIP, and those aspects are not 

logical outgrowths of the Proposed FIP. Finally, Petitioners challenge the source 

specific NOx emissions limits imposed on BART -eligible EGUs that also are subject 

to CSAPR. 

7 
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LEGAL BACKGROUND 

I. CLEAN AIR ACT VISIBILITY REQUIREMENTS 

The Act requires states to reduce impairment of visibility in Class I areas 

resulting from manmade pollution. 42 U.S.C. § 7491. Congress tasked EPA with 

promulgating regulations to assure Reasonable Progress towa rd a long -term national 

goal of preventing future visibility impairment and remedying existing visibility 

impairment in these areas and to establish requirements for SIPs to address visibility 

impairment. Id § 7491 (a)(4). States must incorporate into their SIPs "emi$iOn limits, 

schedules of compliance, and other measures as may be necessary to make reasonable 

progrE$tOward" the national goal. Id § 7491(b)(1), (2). Where a state fails to submit 

an approvable SIP or where EPA disapproves a state's pi an, the CAA directs EPA to 

issue a FIP at any time within two years thereafter. Id. § 7410(c)(1). In doing so, EPA 

stands in the shoes of the state. Central Arizona Water Cons. Dist. v. EPA , 990 F.2d 

1531, 1541 (9th Cir. 1993). 

For certain major station ary sourCES built betwren 1962 and 1977 that "may 

recsonably be anticipated to cause or contribute to" visibility impairment in any 

Class I area, the Act requires the SIP to incorporate provisions for installation of 

BART to control emissions. 42 U.S.C. § 7491(b)(2)(A). In determining BART, the 

state must take into consideration five factors: 

(i) the costs of compliance; 

(ii) the energy and non-air quality environmental impacts of compliance; 

8 
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(iii) any existing pollution control technology in use at the source; 

(iv) the remaining useful life of the source; and 

(v) the degree of visibility improvement that may reasonably be anticipated 

to result from the use of such technology. 

Id. § 7491 (g)(2). 

SIPs also must include "a long -term (ten to fifteen yea rs) strategy for making 

recsonable progress toward lllE:Eting the national goal." Id § 7491(b)(2)(B). 

EPA'S REGIONAL HAZE RULE 

To carry out the requirements of the Act and establish the requirements for 

regional haze SIPs, EPA promulgated its "Regional Haze Rule" at 40 C.F.R. § 51.308.2 

A SIP must include three primary components: (1) the establishment of Reasonable 

Progress Goals ("RPGs") for ecd1 Cia$ I area in the state to "provide for an 

improvement in visibility for the most impaired days over the period of the 

implementation plan and ensure no degradation in visibility for the least impaired days 

over the same period;" (2) an L TS for regional haze that "must include enforceable 

emissions limitations, compliance schedules, and other measures as nece ssary to 

achieve the reasonable progress goals. . .";and (3) implementation of BART for 

certain major stationary sources. 40 C.P.R. §§ 51.308(d)(1), (d)(3) and (e). 

2 EPA first promulgated regional haze regulations in 1999, 64 Fed. Reg. 35,714 Quly 1, 
1999), and revised them in 2005,70 Fed. Reg. 39,104 Quly 6, 2005), and 2017, 82 Fed. 
Reg. 3,078 Qan. 10, 2017). The 2017 revisions to the Regional Haze Rule are not 
applicable to this case, as they became effective after EPA issued the Final FIP. 

9 
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As part of setting an RPG, 3 the state must determine the "rate of progr€$" for 

each Class I area that would be needed during each implementation period to attain 

natural visibility conditions by 2064 (commonly referred to as the "glidepath" or the 

"uniform rate of progr€$" or "URP"). Then, in establishing the RPG, the state must 

consider "the emi$ion reduction measures nreded to achieve [the URP] for the 

period covered by the implementation plan." 40 C.F.R. § 51.308(d)(1)(i)(B). In 

recognition that the Regional Haze Program is meant to be implemented gradually, 

EPA has explained that states "should take into account the fact that the long -term 

goal of no manmade impairment encompasses several planning periods. It is 

reasonable for [the state] to defer reductions to later planni ng periods in order to 

maintain a consistent glidepath toward the long -term goal." U.S. EPA, Guidance for 

Setting Reasonable Progress Goals Under the Regional Haze Program, at 1 -4 Qune 1, 

2007) ("Recsonable Progr€$ Guidance") Docket No. EPA -R06-0AR-2015-0189-

0230 QA-_). 

In establishing an RPG, the state must take into consideration four factors: 

(1) the costs of compliance; (2) the time necessary for compliance; (3) the energy and 

non-air quality environmental impacts of compliance; and ( 4) the remaining useful life 

of any potentially affected sources. 42 U.S.C. § 7491(g)(1); 40 C.P.R. 

3 RPGsareexpre:sed in "decivi eNS." 40 C.F.R. § 51.308(d)(1). According to EPA, 
"EBCh deciview change is an equal incremental change in visibility perceived by the 
human eye. Most people can detect a change in visibility at one deciview." see 77 
Fed. Reg. 30,248, 30,250 (May 22, 2012). 
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§ 51.308(d)(1)(i)(A). However, an RPG is just that -"a goal and not a mandatory 

standard which must be achieved by a particular date." 64 Fed. Reg. at 35,733 

(emphasis in original). 

SIPs also must include BART limitations for major stationary sources that meet 

specific statutory criteria. 42 U.S.C. § 7491(b)(2)(A). In establishing BART, the 

regulations require states to consider the technology available and the fi ve statutory 

factors in CAA § 169A(g)(2) noted above, including the costs of compliance and the 

remaining useful life of the source. Id. § 7491(g)(2); accord 40 C.P.R.§ 51.308(e)(ii)(A). 

EPA specifically recognizes that the remaining useful life of a so urce can affect the 

cost of compliance factor ( i.e., a shorter remaining useful life makes emissions 

controls more costly on an annualized basis). Accordingly, the Agency's guidelines on 

determining BART, which are binding for power plants larger than 750 MW such as 

White Bluff, require the states to factor remaining useful life into the cost of the 

control technology: "Where the remaining urefullife is le:s than the [default] time 

period for amortizing costs, you should use this shorter time period in y our cost 

calculations." 40 C.F.R. pt. 51, App. Y, Section IV.D.4.k.1 (Add. 92). 

For the first implementation period, EPA specifically recognized that 

installation of BART controls may be sufficient for a state's RPGs, without the nred 

to require additio nal controls to achieve Reasonable Progress. Reasonable Progress 

Guidance at 4 -1 QA -_)("Given the significant emi$ions reductions that we 

anticipate to result from BART" in combination with other CAA programs "it may be 
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all that is necessary to achie ve rEESOnable progr€$ in the first planning period."). 

EPA also noted that, due to the refined technical analyses required by the Regional 

Haze Rule, including the analyses of erni$ions and air quality, "some States may 

conclude that control strategies s pecifically for protection of visibility are not needed 

at this time because the analyses may show that existing measures are sufficient to 

meet rEESOnable progr€$goals." 64 Fed. Ra-J. at 35,721. 

The Regional Haze Rule also allows states to adopt a tra ding program in lieu of 

source-specific BART for the pollutants covered by the trading program if the trading 

program will result in greater visibility improvement. 40 C.P.R.§ 51.308(e). In 2011, 

EPA adopted CSAPR, which establishes, inter alia, an emis sions trading program for 

ozone season NOx that applies to EGUs in certain states whose transported 

emissions affect air quality in other states. 76 Fed. Reg. 48,208 (Aug. 8, 2011). 

Arkanscs is subject to CSAPR's ozone S%50n NOx trading program. 40 C.F .R. 

§ 52.184; § 97.510. In 2012, EPA promulgated a final rule finding that CSAPR 

provides for greater Reasonable Progress towards the national visibility goal than 

BART. 77 Fed. Reg. 33,642 Qune 7, 2012). Accordingly, states subject to CSAPR can 

adopt CSAPR in lieu of source -specific BART for their EGUs for the pollutants for 

which the EGUs are subject to CSAPR. See id at 33,647. 
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STATEMENT OF FACTS 

I. ARKANSAS SIP SUBMITTAL 

In September 2008, the Arkansas Department of Environmental Quality 

("AD EQ") submitted a regional haze SIP to EPA for the first implementation period, 

with supplemental submittals in August 2010, and September 2011. 76 Fed. Reg. 

64,186, 64,187 (Oct. 17, 2011); Arkansas SIP Submittal, Docket No. EPA -R06-0AR-

2008-0727-0002 (Sept. 23, 2008) ("ArkanscsSIP"). The ArkanscsSIP imporecl SO 2 

and NOx BART limits on all six subject -to-BART sources in the state, including 

White Bluff. The state established RPGs for Caney Creek and Upper Buffalo for the 

first implementation period of 22.48 deciv iews and 22.52 deciviews, respectively. 

Arkansas SIP at 65 Fig.1 0.5. Based on modeling conducted by the Central Regional 

Air Planning A$0Ciation ("CENRAP"), 4 Arkansas concluded that controls other than 

BART were not needed to remain on the glidepath and demonstrate Reasonable 

Progress for the first implementation period. Id. at 7 4. 

EPA disapproved portions of the Arkansas SIP in March 2012, including the 

S02 and NOx BART limits for White Bluff, finding that "the State did not satisfy all 

the regulatory and statutory requirements in making [its] BART determinations." 

77 Fed. Reg. 14,604, 14,605 (Mar. 12, 2012). EPA also disapproved Arkanscs' RPGs, 

4 CENRAP is a regional planning organization that includes Nebraska, Kansas, 
Oklahoma, Texas, Minnesota, Iowa, Missouri, Arkansas, and Louisiana. It is funded 
by EPA to address the interstate transport nature o f the regional haze pollutants in 
the region. 
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finding that the State did not establish RPGs in accordance with the requirements of 

the Regional Haze Rule. Id at 14,630. 

II. PROPOSED FIP 

In April 2015, more than three years after the SIP disapproval, EPA proposed 

a replacement FIP. 80 Fed. Reg. 18,944 (Apr. 8, 2015) QA-_). EPA proposed to 

establish SO 2 BART limits of 0.06lb/mmBtu (pounds per million British thermal 

units) on a rolling 30 -boiler operating day basis for each White Bluff EGU (Units 1 

and 2), based on dry FGD, with a compliance deadline of five years from the effective 

date of the Final FIP. Id. at 18,972-73 QA-_). For NOx, EPA proposed rolling 30-

boiler operating day average emission rates of0.15lb/mmBtu for each White Bluff 

EGU based on LNB/SOFA, with a compliance deadline of three year 

effective date of the final FIP. Id at 18,974-75 QA-_). 

s from the 

For REESOnable Progress, EPA stated it was appropriate to focus solely "on the 

Entergy Independence Power Plant because it is a significant source of SO 2 and NOx, 

as it is the second largest point source for both NOx and SO 2 point source emissions 

in the State," and the largest and third largest point soura:s alrEEdy would be regulated 

under the BART requirements. Id. at 18,991-92 QA-_). EPA concluded that the 

same SO 2 and N Ox co ntrols and emissions limits proposed for White Bluff should 

apply to the two EGUs at Independence and on the same compliance timeframe. Id. 

at 18,992 -96 QA -_). EPA did not evaluate controls for Reasonable Progress 
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purposes for any other sources in Ark ansas despite identifying the lack of such an 

analysis as a basis for its disapproval of Arkansas' RPGs. See 76 Fed. Reg. at 64,196. 

III. COMMENTS ON THE PROPOSED FIP 

Petitioners submitted extensive comments on the Proposed FIP. EAI 

explained in its commen ts that the proposed control requirements for White Bluff 

and Independence would impose approximately $2 billion in costs , all to obtain an 

imperceptible visibility improvement. EAI Comments at 2 QA -_). Petitioners 

further explained that dry FGD should not be considered cost -effective as BART for 

S02 at White Bluff in light of EPA's underestimation of costs coupled with EAI's 

proposal to permanently cease combusting coal at Units 1 and 2 by 2027 and 2028. 

EAI Comments at 5 -11 (Add. 94-100) QA-_); EEAA Comments at 6-8 QA-_); 

AECC Comments at 5-6 QA-_). 

Petitioners disputed EPA's basis for relecting Independence for evaluation of 

Reasonable Progress controls, explaining that it was contrary to the selection criteria 

EPA used in previous FIPs, and that EPA exceeded its statutory authority by 

proposing controls that were not "necESSary to make reasonable progress." EA I 

Comments at 17 (citing 42 U.S.C. § 7491 (b)(2)) QA -_); EMI Comments at 4 -8 

QA-_); EEAA Comments at 8 -13 QA-_). The comments further documented 

that, in 2015, a:::tual visibility at Arkansas' two Cla:s I areas was on track to meet 

EPA's prepared RPGs for 2018 and had improved significantly more than the URP, 

making controls on Independence unnecessary for Reasonable Progress purposes. EAI 
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Comments at 17 QA-_); EMI Comments at 7-8 QA-_); EEAA Comments at 12-

13 QA-_); AECC Comments at 3 QA-_). 

Petitioners also argued that EPA should adopt CSAPR instead of source 

specific NOx BART controls for EGUs in the state. EAI Comments at 13 QA-_); 

EEAA Comments at 4 -5 QA -_); AECC Comments at 6 -7 QA -_); AEP-

SWEPCO Comments at 2-3 QA-_). 

IV. FINAL FIP 

EPA issued the Final FIP in September 2016. 81 Fed. Reg. 66,332 (Sept. 27, 

2016) (Add. 1) QA -_). Despite EAI's pr oposal to permanently cease combusting 

coal at White Bluff, EPA determined that SO 2 BART for each unit should be a 30 -

boiler operating day rolling average emission limit of 0.06 lb / mmBtu, based on the 

installation of dry FGD. Id. at 66,335 (Add. 5) QA -_). In evaluating the cost -

effectiven€$ of dry FGD, EPA ignored EAI's proposal and applied a default 

remaining useful life of 30 years, id. at 66,360 (Add. 30) QA -_),rather than the 

seven yEErs resulting from EAI's proposal. EPA mischara:::terizecl EAI 's comments 

on the Proposed FIP, claiming that EAI's proposal did not include an enforca3ble 

commitment to cease coal -fired operation at White Bluff, and that it was predicated 

on EPA's acceptance of EAI's proposed emi$ion limits for Independence, which 

EPA declined to do. Id at 66,356-58 (Add. 26-28) QA-_). For Independence, EPA 

finalized the SO 2 emission limits as proposed. Compare 81 Fed. Reg. at 66,339 Tbl.2 

(Add. 9) QA-_) with 80 Fed. Reg. at 18,994 QA-_). 
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With respect to NOx for both Whi te Bluff and Independence, EPA finalized 

limits based on the installation ofLNB/SOFA. For operation at loads of 50 -100 

percent of maximum capacity, EPA finalized limits as proposed: 0.15lb/mmBtu on a 

rolling 30 -boiler operating day basis. 81 Fed. Reg. at 66,339 (Add. 9) QA -_). 

However, EPA finalized a separate limit for operation at loads less than 50 percent of 

maximum capacity that was set at 671lb NOx/hr to be met on a three-hour averaging 

period. Id. at 66,359 (Add. 29) QA -_). EPA offered no justification for this new 

averaging period, nor any explanation of whether this new level would be appropriate. 

Further, EPA shortened the compliance period for meeting the NOx limits from 

three years to 18 months after the effective date of the Fina 1 FIP. Id. at 66,338 

(Add. 8) QA-_). 

V. PETITIONS FOR RECONSIDERATION 

Petitioners individually filed Administrative Petitions for Reconsideration and 

Requests for Stay of the Final FIP in November 2016. Each administrative petition 

argued that EPA must grant reconsideration because the Agency failed to provide 

adequate notice and opportunity to comment on significant requirements in the Final 

FIP that were not logical outgrowths of the Proposed FIP. Entergy Petition for 

Reconsideration at 2 QA -_); AECC Petition for Reconsideration at 3 QA -_); 

EEAA Petition for Reconsideration at 5 QA -__ ). The administrative petitions also 

asserted that EPA should reconsider its findings in the Final FIP based on more 

recent visibility monitoring data, which bee 
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comment period and demonstrated that visibility in Arkansas' Cla:s I areas was 

already better than the RPGs and the URPs. Entergy Petition for Reconsideration at 

4 QA-_); AECC Petition for Reconsideration at 6 -7 QA-_); EEAA Petition for 

Reconsideration at 3 -4 QA -__ ). Furthermore, Entergy argued that EPA should 

reconsider the Final FIP because it contains clear errors, such as failing to evaluate the 

remaining useful life ofWhite Bluff, Entergy Petition for Rec onsideration at 7 QA -

_),and the cost of SC\ controls, id. at 5-6 QA-_). 

To avoid the significant, irreparable harms that already have begun to occur, 

Entergy requested that EPA take action on its Petition for Reconsideration by 

February 1, 2017. Id at 1 QA -_). EEAA'sand AECC's Petitions for 

Reconsideration made the same request by reference to Entergy's petition. AECC 

Petition for Reconsideration at 1 QA -__ ); EEAA Petition for Reconsideration at 3 

QA-_). EPA constructively denied all three Petitions for Reconsideration by failing 

to respond by February 1, 2017. 

SUMMARY OF THE ARGUMENT 

The Final FIP is replete with errors, resulting in final emissions limits for White 

Bluff and Independence that are unlawful, arbitrary and capricious, and must be 

vacated. 

The SO 2 emissions limits for White Bluff are based on the installation of 

controls that were selected using a flawed BART analysis that unlawfully failed to 
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consider a mandatory statutory factor, the remaining useful life of the units, thereby 

artificially distorting the cost -effectiveness of those controls. EPA assumed a 30 -year 

life for the units instEEd of the six to reven yEErs resulting from Entergy's 

commitment to cea:e burning coal. EPA's BART analysis further failed to properly 

consider the minimal visibility improvements the controls would produce. At a cost 

of almost $1 bil lion, amortized over just six to seven years, dry FGD cannot be 

justified in light of the undetectable visibility improvements it would achieve. 

The final emissions limits for Independence are arbitrary and capricious, and 

based on an unlawful Reasonable Progress analysis. First, the controls are not 

"nece:sary" to achieve REESOnable Progress. Visibility in both Cla:s I arEES is better 

than EPA's own RPGs and is significantly below the glidepath. Furthermore, the 

nearly $1 billion in control costs would result in de minimis visibility benefits. 

Second, the SC)z Reasonable Progress controls cannot be deemed necessary to achieve 

Reasonable Progress for this implementation period because they cannot be installed 

until the next implementation period. Third, EPA unlawfully deviated from the 

Reasonable Progress analysis it used in multiple prior FIPs. 

The Final FIP also imposes on White Bluff and Independence unattainable 

NOx emissions limits that must be met only 18 months from the effective date of the 

Final FIP. In addition to being arbitrary, capricious and unattainable, these limits and 

timeline are not logical outgrowths the Proposed FIP. 
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Finally, EPA's decision to impore source -specific NOx emission limits on the 

BART-eligible EGUs in Arkansas is arbi trary and capricious in light of the Agency's 

own regulations, which authorize exemption of these units from source -specific 

BART for NOx because Arkansas is subject to the CSAPR ozone season NOx 

trading program. Accordingly, the NOx limits for such EGUs must be vacated. 

ARGUMENT 

I. STANDARD OF REVIEW 

The Final FIP must be va:::ated if it is "arbitrary, capricious, an abure of 

discretion, or otherwire not in accordance with law," or if it exceeds statutory 

authority. North Dakota v. EPA, 730 F.3d 750, 758 (8th Cir. 2013) (citing 42 U.S.C. 

§ 7607(d)(9)); 5 U.S.C. § 706(2);SEalroMisD.Jri Line:J.a-ePrrxtmsAss'n., Ire. v. BIOI'IrB'", 

165 F.3d 619, 621 (8th Cir. 1999). 

Agency action is arbitrary and capricious if: 

the agency has relied on factors which Con gress has not intended 
it to consider, entirely failed to consider an important aspect of 
the problem, offered an explanation for its decision that runs 
counter to the evidence before the agency, or is so implausible 
that it could not be ascribed to a cliff erence in view or the product 
of agency expertise. 

Motor VEhre Mfts Ass'n v. Stale Farm Mut. Auto. lrt3. Co. , 463 U.S. 29, 43 (1983). 

Accordingly, courts consider whether the a'Jeflcy's decision was "ba:ecl on a 

consideration of the relevant factors and wh ether there has been a clear error in 

judgment." Ringsred v. Dole, 828 F.2d 1300, 1302 (8th Cir. 1987) (quoting Citizens to 
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Preserve Overton Park) Inc. v. Volpe, 401 U.S. 402,416 (1971)). An a-Jency "must provide 

a satisfactory explanation for its actionS ba:ecl on relevant data." Niobrara River Ranch) 

L.L.C. v. Huber , 373 F.3d 881, 884 (8th Cir. 2004). This Court has described 

application of the standard of review csa "SEErching and careful" review of the 

administrative record to determine "whether the decision was based on a 

consideration of the relevant factors and whether there has been a clear error of 

judgment." See Downer v. United States , 97 F.3d 999, 1002 (8th Cir. 1996) (quoting 

Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989)). 

II. EPA'S$1 BILLION S02 BART DETERMINATION FOR WHITE 
BLUFF IS UNLAWFUL, ARBITRARY, AND CAPRICIOUS. 

The SC\ emissions limits for White Bluff must be vacated because they are the 

product of a flawed BART analysis that unlawfully failed to consider a mandatory 

factor-the remaining useful life of the White Bluff units. EPA also failed to consider 

the imperceptible visibility improvements that dry FGD would achieve 5 in light of the 

nearly $1 billion it would cost. 

A. ~~A·- l"'ll.l"''rr. ......, • ........ ~ • 111 • • • • ... 111 - • • • ....-, •111 111 

1:. I"" A·s ~u2 HAK 1 Analysts Arbttrartly and. L.aprtctously .t' atled. to 
Account for Remaining Useful Life. 

EPA'sS02 BART analysis for White Bluff Units 1 and 2 ignored the remaining 

useful life of those units -a factor the CAA mandates EPA take into account. This 

5 EPA's own analysis predicts controls on White Bluff would achieve imperceptible 
visibility improvements at Caney Creek and Upper Buffalo of only 0.813 dv and 0.762 
dv, respectively. 81 Fed. Reg. at 66,343 Tbl.9 (Add. 13) QA-_). According to EPA, 
one deciview reflects perceptible changes in visibility. See 77 Fed. Reg. at 30,250. 
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allowed EPA to improperly and artificially man ipulate its cost -effectiveness analysis 

for the required controls, resulting in a flawed BART determination that must be 

vacated. 

To qualify as BART, dry FGD must be cost-effective. 42 U.S.C. § 7491(g)(2); 

accord 40 C.F.R. §§ 51.308(e)(1)(ii)(A) & Pt. 51, App. Y, Section IV.D.4.k (Add. 92-93). 

But determining cost -effectiveness requires consideration of the remaining useful life 

of the units. See id. When remaining useful life is less than the standard period for 

amortizing the costs of controls ( e.g., 30 years), the shorter time period must be used 

in BART cost calculations. 40 C.F.R. Pt. 51, App. Y, Section IV.D.4.k (Add. 92 -93). 

EPA acknowledges that BART controls, which may be cost -effective using the 

standard amortization period, may not be cost -effective when a source's remaining 

useful life is considered because the costs are amortized over a shorter amount of 

time. See 81 Fed. Reg. at 66,356 (Add. 26) QA-_). Simply put, extremely expensive 

controls may not be worth installing on a plant tha t will operate for only a few more 

years. 

In comments on the Proposed FIP, EAI explicitly proposed to cease 

combusting coal at White Bluff Units 1 and 2 in 2027 and 2028, limiting the 

amortization period for dry FGD to just six or seven years. 6 EAI Corum ents at 6 

(Add. 95) QA -_). EPA arbitrarily and capriciously disregarded this information 

6 The proposal did not state which unit would cease combusting coal first. 
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and, instead, assumed that the units would remain in service for 30 more years, 

dramatically reducing the annualized capital costs and artificially understating the cost 

of dry FGD per ton of SO 2 removed (the metric used by EPA). This made dry FGD 

appear to be cost-effective when it patently is not. 

Had EPA used the six- to seven-year actual remaining useful life, as required by 

its regulations, and properly included all of the costs of dry FGD, the cost would 

have at least tripled from$ 2,421-$2,565 to$ 7,119-$8,004 per ton of SO 2 removed.7 

Compare 81 Fed. Reg. at 66,343 QA-_) with Sargent & Lundy LLC, Entergy Arkansas) 

Inc. -White Bluff Dry FGD Cost Estimate and Technical Basis, Report No. SL-012831 Quly 

2015) (Ex. C to Entergy Petition for Reconsideration) ("Sargent & Lundy Report") 

(Add. 102-103) QA-_). These costs vastly exceed the cost -effectiveness thresholds 

used by EPA in numerous other regional haze plans. See Proposed Arizona Regional 

Haze FIP, 79 Fed. Reg. 9,318, 9,331 -33 (Feb. 18, 2014), finalized in 79 Fed. Reg. 

52,420, 52,436 (Sept. 3, 2014) (EPA declining to impose dry FGD as BART where 

average cost-effectiveness was $5,090/ton); Proposed North Dakota Regional Haze 

FIP, 76 Fed. Reg. 58,570, 58,630 (Sept. 21, 2011), finalized in 77 Fed. Reg. 20,894, 

20,896 (Apr. 6, 2012) (EPA approving state's determination that cost -effectiveness of 

$6,525/ton was excessive and did not constitute BART); Proposed Montana Regional 

7 EAI's comments on the Propored FIP indicated that the costs would range from 
$7,689-$8,599 per ton of SO 2 removed, EAI Comments at 12 (Add. 101) QA -_), 
but the more recent cost data from Sargent & Lundy indicate that the costs will range 
from approximately $7,119-8,004 per ton. 
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Haze FIP, 77 Fed. Reg. 23,988, 24,047 (Apr. 20, 2012) finalized in 77 Fed. Reg. 57,864, 

57,866 (Sept. 18, 2012) (EPA determining that S02 controls were not cost-effective at 

$5,442/ton and $6,365/ton). 

EPA's purported justifications for disregarding the remaining urefullife of 

White Bluff Units 1 and 2 are meritless and unsupported by fact and law. First, EPA's 

assertion in the Final FIP that EAI did not offer to accept a binding limit on the 

remaining useful life of White Bluff Units 1 and 2 is patently incorrect. See 81 Fed. 

Reg. at 66,356-57 (Add. 26 -27) QA-_). EAI explicitly made such a commitment: 

"[EAI] proposes to cease burning coal at White Bluff Units 1 and 2 by 2027 and 2028, 

one unit per year, and is prepared to take an enforceable commitment to that effect." EA I 

Comments at 5 (emphasis added) QA-_). 

EPA's claim that EAI "does not prepare ... adop ting a binding requirement to 

burn only natural gcs or completely shut down the units" is thus inexplicable. See 81 

Fed. Reg. at 66,356 (Add. 26) QA -_). An agreement to accept a binding 

requirement to cease burning coal requires EPA to assume that SO 2 emissions would 

be zero subsequent to the cessation of coal combustion. Id. at 66,356-57 (Add. 26-27) 

QA-_). EPA's failure to consider EAI's proposal to accept such a binding 

requirement is thus arbitrary, capricious and unlawful. 

Second, the record belies EPA's claim that EA I 's proposal to ca:re using coal at 

White Bluff was dependent on EA I 's reparate proposal related to emi$ion I imits for 

Independence. See id. at 66,358 (Add. 28) QA-_); EPA Response to Comments for 
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the State of Arkansas; Reg ional Haze and Interstate Visibility Transport Federal 

Implementation Plan, Docket No. EPA -R06-0AR-2015-0189-0187, at 57 

(September 27, 2016) ("EPA Response to Comments") (JA -_). Nowhere did EAI 

assert that its commitment to cease burning coal at White Bluff was contingent on 

EPA'sa-Jreement to theemi$ion limits that EAI prepared for Independence. EAI 

proposed an approach to address all four coal -fired units at White Bluff and 

Independence, and provided modeling of its proposal demonstrating that its approach 

would ochieve virtually the same visibility benefits as EPA's Prepared FIP for 

significantly less cost. EAI Comments at 45 -46 QA-_). But EAI never stated that 

its White Bluff proposal was contingent on its proposed emission limits for 

Independence. To the contrary, EAI explicitly stated that the interim emissions 

reductions it offered for Independence were a complement to its proposal for White 

Bluff. EAI Comments at 4 QA -_) ("Entergy is prepared to offer meaningful 

interim emission reduc tions to complement its proposed commitment to cease coal -

fired operations at White Bluff and assure that Arkansas remains on a path that is 

below the URP for the long term."). 

Third, EPA's argument that Entergy's failure to provide information on dry 

sorbent injection (" OSI ") as an interim SO 2 control somehow negated EPA's 

obligation to conduct a reasonable BART analysis, 81 Fed. Reg. at 66,356 (Add. 26) 

QA-_), is a red herring. Whether DSI should be considered BART is irrelevant to 

whether dry FGD constitutes BART in light of the White Bluff units' six - or seven-
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year remaining useful life. If EPA believed that DSI might constitute an alternative 

BART for the short term prior to the cessation of coal burning, it should have 

deferred its BART determination to evaluate DSI. However, it could not identify the 

lack of such analysis as a basis for disregarding a statutory obligation to consider the 

units' limited remaining urefullives. 

None of the:e justifications is a recsonable explanation for EPA's fa ilure to 

consider the remaining urefullife of White Bluff in light of Entergy's commitment. 

EPA hcsentirely failed to consider "an important aspect of the problem:" one of the 

five factors that the CAA requires it to consider. tv1ota" VEhicle MftS. Ass'n, 463 U.S. at 

43. Further, EPA's proffered explanation for its decision runs counter to the available 

information before the Agency. Id Accordingly, EPA's BART determination is 

arbitrary, capricious and unlawful and must be vacated. 

At a minimum, EPA should have included EA I 's proposal cs an alternative 

compliance option in the Final FIP and permitted EAI to choose which option to 

pursue. EPA's regulations specifically authorize it to establish alternative emi$ions 

limits depending on whether or not a source ultimately decides to cease the operations 

that produce emissions. 40 C.F.R. Pt. 51, App. Y, Section IV.D.4.k.3 (Add. 93). 

Here, EPA should have allowed EAI the option of installing dry FGD at White Bluff 

by 2021 or permanently ceasing coal com bustion in 2027 and 2028, with a less 

stringent emission limit in the interim. 
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EPA has done exactly this for similar proposals in other FIPs, such as 

Pa::ifiCorp's proposal to shut down a unit in Wyoming as an alternative to installing 

selective catalytic reduction ("SCR") to control NOx emi$ions. See 79 Fed. Reg. 

5,032, 5,045 Gan. 30, 2014). There, EPA provided that the unit could either install 

SCR by 2019, or cease operation by 2027, while complying with a less stringent 

emissions limit in the interim. Id EPA could have done the same thing here, and did 

so for a different unit in the Final FIP. See 81 Fed. Reg. at 66,346 (Add. 16) GA -_) 

(alternative BART standards if Domtar Power Boiler No. 1 burns only natural gas). 

EPA offered no reasoned basis to deviate from this precedent and for refusing to 

establish alternative BART standards for White Bluff. See Dillmon v. NTSB, 588 F.3d 

1085, 1089-90 (D.C. Cir. 2009) ("REESOned decision making ... necESSarily requires the 

agency to acknowledge and provide an adequate explanation for its departure from 

established precedent.") (citing FCC v. Fox Television Stations) Inc., 129 S. Ct. 1800, 1811 

(2009)); see also 40 C.F.R. § 56.5(a) (requiring EPA regional offices to ensure that their 

a:::tions are "as consistent as p0$ible with the a:::tivities of other Regional Offia:s" ). 

Because EPA ignored the remaining us efullives of the White Bluff units, a 

factor it statutorily must consider, the S02 limits for White Bluff are not in accordance 

with law. 
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B. The Exorbitant Costs for Dry FGD Are Too High to Constitute 
BART in Light of the Resulting Minimal Visibility Benefits. 

Dry FGD cannot constitute SO 2 BART for White Bluff because the costs of 

these controls -approximately $1 billion -are grossly disproportionate to their 

anticipated visibility improvements. See EAI Comments at 2 QA -__ ). The controls 

are clearly not cost-effective in light of the degree of visibility improvements they are 

reasonably anticipated to achieve. EPA compounded its error by improperly 

excluding approximately $495 million in control costs for dry FGD. Sargent & Lundy 

Report at 2 (Add. 1 02) QA -_) (By excluding certain costs, EPA claimed that dry 

FGD costs would be approximately $495 million for the White Bluff while Sargent & 

Lundy more accurately estimated costs at approximately $991 million). 

The CAA requires EPA to consider the degree of anticipated visibility 

improvement from the installation of controls in establishing BART. 42 U.S.C. 

§ 7491(g)(2). EPA cannot mandate that a source "spend millions of dollars for new 

technology that will have no appreciable effect on the haze." Am. Corn Growers Ass'n 

(finding it irrational "to impose billions of dollars in economic costs" in a CAA rule to 

produce minimal benefits). Yet the Final FIP does exactly this. 

EPA acknowledges that improvements predicted at Caney Creek and Upper 

Buffalo from controls on White Bluff Units 1 and 2 are only a fraction of one 

deciview, making them imperceptible to the human eye. 81 Fed. Reg. at 66,343 Tbl.9 
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(Add. 13) QA-_) (visibility improvements ranging from 0.762 dv to 0.813 dv). But 

even these estimates greatly overstate the predicted visibility improvement from 

controls on White Bluff. EPA used unrealistic and distorting assumptions about 

background conditions that ign ore all other manmade sources of visibility 

impairment. Using rational, real -life impacts, the predicted improvements are far 

smaller. For example, EPA used these more comprehensive background conditions 

when it projected that the cumulative benefit of i nstalling all the controls in the 

Proposed FIP (i.e., all BART controls plus controls at Independence) would result in 

visibility "benefits" at Upper Buffalo and Caney Creek of only 0.19 dv and 0.21 dv, 

respectively. 80 Fed. Reg. at 18,998 Tbl.67 QA-_). White Bluff's contribution is but 

a small fraction of this impact. Given that visibility in both Class I areas is improving 

rapidly-and already is better than the RPGs and the URPs -the extraordinary costs 

are unjustifiable for such imperceptible visibility improvements. 

Indeed, the cost -per-deciview of improvement at Caney Creek and Upper 

Buffalo that would be achieved from dry FGD at White Bluff is astronomical: ranging 

from approximately $2.6 billion to $3.1 billion per deciview. EAI Comments at 12 

(Add. 101) QA-_). These values are orders of magnitude higher than the cost -per-

deciview values that EPA has rejected as unjustifiable in other FIPs. See) e.g. , Final 

Montana Regional Haze FIP; 77 Fed. Reg. 57,864, 57,895 (Sept. 18, 2012) (concluding 

that, although DSI was cost -effective on a cost -per-ton basis, the costs were not 

justified by the visibility improvement at $30 million per deciview). 
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EPA attempts to skew the cost analysis for White Bluff by failing to include 

approximatelY $4 9 5 millio n that Petitioners will be required to incur to install dry 

FGD-rendering EPA's White Bluff BART determination even more defective. 8 

EPA improperly excluded from its calculation legitimate costs that Petitioners would 

incur to install dry FGD. For exampl e, EPA improperly excluded nearly $31 million 

of costs a;sociated with "Balance of Plant" items, which are items not included in the 

dry FGD supplier's scope, but which are nea:ssary to integrate the dry FGD system 

into the plant. See EAI Comments at 8 -9 (Add. 97 -98) QA -_); 81 Fed. Reg. at 

66,383-84 (Add. 53 -54) QA -_);EPA Response to Comments at 336 QA -_).9 

EPA also failed to account for $85 million by escalating outdated cost information to 

2013 dollars instead of relying on more accurate and recent cost information from the 

dry FGD supplier. See EAI Comments at 8 (Add. 97) QA -_); id. Ex. A at 12 QA-

_); 81 Fed. Reg. at 66,382 -83 (Add. 52 -53) QA-_). In addition, EPA excluded 

$83 million of "owner's costs" that are unavoidable and necESsary, which include tasks 

like site investigation to inform the project design, obtaining environmental permits, 

and mobilizing for construction. EAI Comments at 9 (Add. 98) QA-__ ). Such costs 

8 These same cost errors infect the Independence Reasonable Progress analysis. 
9 EPA refused to consider these costs because EAI did not submit to the Agency 
highly confidential and propriety vendor quotes to support the detailed, line -item cost 
estimate that EAI already had pr ovided. EPA Response to Comments at 336 
QA-_). Despite the fact that EPA never requested the vendor quotes, they were 
subsequently provided (in redacted form) to EPA. See Entergy Petition for 
Reconsideration at 7-8 QA-_). 
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areexpre:sly allowed under EPA's own Coal Quality Environm ental Cost model and 

should have been included in cost estimates for White Bluff. EPA, Coal Utility 

Environmental Cost (CUECost) Workbook Development Documentation Version 5.0 (Sept. 

2009). EPA also failed to include $30 to 60 million for Allowance for F unds Used 

During Construction ("AFUDC"). EAI Comments at 10-11 (Add. 99-100) GA_); 

id. Ex. A at 12 GA -_); 81 Fed. Reg. at 66,383 -84 (Add. 53 -54) GA-_); EPA 

Response to Comments at 259 GA-_). 

Although EPA ultimately adjusted its calculated costs of dry FGD upward by a 

nominal amount in the Final FIP, EPA Response to Comments at 355 GA -_),this 

correction still underestimates the true cost of dry FGD by hundreds of millions of 

dollars. See EAI Comments at 8 -11 (Add. 97 -100) GA-_); Entergy Petition for 

Reconsideration at 7 -8 GA-_); id., Sargent & Lundy Report at 2 (Add. 102) GA -

_). When compared with the minimal visibility improvement that would result 

from the installation of dry FGD, it is clear that these controls cannot constitu te S02 

BART. 

III. THE REASONABLE PROGRESS CONTROLS FOR 
INDEPENDENCE ARE UNLAWFUL AND UNNECESSARY. 

EPA exceeded its authority under the CAA when imposing controls on 

Independence. EPA may impore control requirements only "as may be nece:sary" to 

make Reasonable Progress toward meeting the 2064 visibility goal. In Arkansas, the 

two Class I areas already meet the RPGs set by EPA and are more than two deciviews 
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below the URPs. Entergy Petition for Reconsideration at 4 (Add. 1 04) QA -_). 

Spending $1 billion for visibility benefits so small they cannot be perceived certainly 

cannot be dremecl "nea:s:ary" to mret the first implementation period's objectives. 

Indeed, the controls assuredly cannot be necessary for the current period because the 

controls cannot be installed until the next planning period. In addition, EPA's 

Reasonable Progress analysis unjustifiably deviated from the process used by EPA for 

other states, rendering it arbitrary, capricious, and unlawful. 

A. The Emissions Limits Imposed on Independence Are 
Unnecessary and Cannot Be Justified in Light of Their Costs. 

Independence is not subject to BART, which means that controls can only be 

justified if they are "nea:s:ary to make rEESOnable progre:s toward mreting the 

national goal." 42 U.S.C. § 7491(b)(2). All available data, including EPA's, belie the 

necessity of controls on Independence. In light of the astronomical costs associated 

with the controls, the already improved visibility in both Class I areas in Arkansas, and 

the extremely small vis ibility benefits, EPA's REESOnable Progre:s requirements for 

Independence arc manifestly unreasonable and must be vacated. 

Independence's contribution to visibility impairment at Upper Buffalo and 

Caney Creek is miniscule. The 2002 CENRAP modeling proves this point. The 

modeling demonstrates that sulfate formed as a result of SO 2 emissions from all 

Arkansas point sources is responsible for only 3.58% of the total visibility impairment 

at Caney Creek and 3.20% at Upper Buffalo. 8 0 Fed. Reg. at 18,990 QA -_). 
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According to CENRAP, nitrates resulting from all Arkansas NOx point sources 

contribute even less to visibility impairment at Arkanscs' Cla:s I areas: only 0.29°/o of 

the total impairment at Caney Creek and 0.25% at Upper Buff alo. I d. 

Independence's share of this minimal contribution is but a fraction of these total 

contributions. EPA justified the need for NOx controls on Independence based on a 

fal5e chara:::terization of the plant's contribution to visibility impairment. E P A 

claimed that, "Entergy's [Quality Modeling with extensions] modeling shows that 

nitrate from Independence is responsible for 30 -40% of the visibility impairment in 

Arkanscs' Cla:s I areas on 2 of the 20°/o worst days." 81 Fed. Reg. at 66,359 (Add. 29) 

QA-_). 

EPA's statement is patently incorrect. In fa:::t, nitrates are a minute portion of 

visibility impairment at Arkanscs' two Cla:s I areas and Independence's avera-Je total 

nitrate contribution to visibility impairment on the 20% worst days is only 0. 02% at 

Upper Buffalo and 0.03% at Caney Creek. See Entergy Scenario 01 Contribution 

2015-1124_FINAL, Docket No. EPA -R06-0AR-2015-0189-0220 (Sept. 13, 2016) 

QA-_). Thus, the actual contribution is over three orders of magnitude less than 

EPA claimed. 

The installation of EPA's 5elected controls will yield no discernible visibility 

improvements. EPA's modeling demonstrated that the cumulative benefit (in 2018) of 

installing all the controls in the Proposed FIP ( i.e., BART controls at all BART 

sources plus controls at Independence) will be only 0.21 dv at Caney Creek and 0.19 
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dv at Upper Buffalo. 80 Fed. Reg. at 18,998 Tbl.67 QA -_). Controlling emissions 

from Independence would contribute only a fraction to these minute changes of less 

than one-fifth of a deciview. 10 

Finally, when EPA finalized the FIP, Arkansas already had achieved visibility 

improvements in its Class I areas that surpca:ed EPA's final RPGs for the first 

planning period, and are significantly below the URPs, rendering the imposition of 

controls on Independence unnea::g:;ary. Analysis by ADEQ, cited in EAI's 

comments, demonstrated that visibility in Caney Creek and Upper Buffalo very likely 

would meet the levels EPA ultimately finalized as the RPGs for 2018, even without atry 

additional controls on Independence. See EAI Comments at 19-22 QA-_) (citing Arkansas 

Department of Environmental Quality, State Implementation Plan Review for the Five -Year 

Regional Haze Progress Report, at 55-56 (May 2015)). 11 

These predictions are confirmed by more recent data that became available 

after the close of the comment period. These data confirm that, as of 2015, visibility 

10 I ndependenre's emi$ions repre:ent approximately 36% of the total SO 
source emissions and 21% of the NOx point source emissions in Arkansas. 
Fed. Reg. at 18,991 QA-_). 

2 point 
See 80 

11 ADEQ'sanalysisshowecl that visibility was on track to 111EEt theSta te's proposed 
RPGs of 22.48 dv for Caney Creek and 22.52 dv for Upper Buffalo. See EAI 
Comments at 19 -20 QA -_). EPA's final RPGs of 22.47 dv for Caney Crrek and 
22.51 dv for Upper Buffalo both are only 0.01 dv lower than the levels proposed by 
Arkansas. 81 Fed. Reg. at 66,410 Tbl.21 (Add. 80) QA -_). Accordingly, it was 
reasonable to conclude that visibility likely would meet the final RPGs, even without 
additional controls on Independence. Indeed, subsequent air monitoring data proved 
this to be true. See supra. 
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measurements in both Caney Creek and Upper Buffalo were better than both the final 

RPGs for 2018 and the more stringent RPGs in the Proposed FIP. Entergy Petition 

for Reconsideration at 4 (Add. 1 04) QA -_);Trinity Consultants, Regional Haze 

Modeling Assessment Report, Enter;gy Arkansas) Inc. - Independence Plant (August 4, 2015) 

(Ex. A to Enterg y's Petition for Reconsideration) (Add. 105) QA -_). EPA itself 

recognized in the Prop05Ed FIP that Arkansas' Clcss I arecs were projected to meet 

the URPs for the first implementation period, even without controls on 

Independence, 80 Fed. Reg. at 18,99 2 QA -_),effectively conceding that the 

controls are not " necessary" in the first implementation period to ensure Recsonable 

Progress towards the natural visibility goal. See 42 U.S.C. § 7491(b)(2). 

EPA should have determined that no Reasonable Progre ss controls were 

appropriate since the explicit statutory mandate is to set emission limits and 

compliance schedules "asrreyi:Ef1!!!!E5S3ry" to remedy and prevent visibility impairment. 

42 U.S.C. § 7491(b)(2) (emphasis added). EPA guidance states that, after considering 

other regulatory requirements to reduce emissions and establishment of BART 

controls, additional emissions reductions to achieve Reasonable Progress may be 

unnecessary during the first implementation period. Reasonable Progress Guidance at 

4-3 QA-_). 

For the foregoing reasons, controls on Independence are not 

satisfy the CAA's Recsonable Progress requirements, and mandating the installation 

of almost $1 billion in controls is unreasonable and unlawful. In light of the 
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indiscernible visibility benefits of the required controls, and the fact that both of 

Arkanscs' Cla:s I arecs have sur~ EPA's own metrics for the first planning 

period, the emissions limits for Independence are arbitrary and capricious, and cannot 

be justified. Cj Michigan at 2707 (finding it irrational "to impose billions of dollars in 

economic costs" in a CAA rule to produce minimal benefits). 

B. The S02 Limits Are Unlawful Because They Cannot Be 
Implemented During the First Implementation Period. 

In ad clition to being unnecessary, the final emission limitations are unlawful 

because they require controls that cannot be installed during the current 

implementation period. EPA's regulations require SIPs to consider "theemi$iOn 

reduction measures needed to achieve [RPGs] for the period covered l:J the implementation 

plan." 40 C.F .R. § 51.308( d) (1) (i) (B) (emphasis added). Here, the first period ends in 

2018, see) e.g. , 81 Fed. Reg. 66,338 (Add. 8) QA -_),but SO 2 controls at 

Independence cannot be fully i mplemented until 2021, three years cifter the current 

period ends. Id. at 66,416-20 (Add. 86 -90) QA -_). Accordingly, the emissions 

reductions EP }l. expects would not be achieved until well into the second 

implementation period. This is precisely the situation the Fifth Circuit confronted last 

year when it granted a stay of a similar regional haze FIP in Texas. Texas v. EPA, 829 

F.3d 405,429 (5th Cir. 2016) ("EPA's federal implementation plan requires power 

plants in Texas to meet Reasonable Progress goals by installing scrubbers in 2019 and 
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2021. Petitioners persuasively argue that this exceeds the power granted by the 

Regional Haze Rule."). 

As in Texas, EPA failed to explain why it is appropriate to require Reasonable 

Progress controls in a FIP for t he first implementation period when the controls 

cannot be installed or produce visibility benefits in that implementation period. 

Further, the Regional Haze Rule grants EPA multiple bites at this apple. There are 

still four more planning periods over th e 64-year program during which the necessity 

of Reasonable Progress controls can be evaluated and Arkansas has not been given an 

opportunity to even consider appropriate measure for the second implementation 

period. 12 Controls on Independence should not be imposed for an implementation 

period that will have ended well before any emissions reductions can be achieved. 

This is consistent with EPA's Recsonable Progr€$ Guidance: "It is recsonable for [a 

state] to defer reductions to later planning periods in o rder to maintain a consistent 

glidepath toward the long-term goal." Reasonable Progress Guidance at 1-4 GA-_). 

That is precirely the situation here as visibility in Arkansas' two Class I areasalrEEdy is 

better than the glidepath. 

C. EPA's Reasonable Progress Analysis Arbitrarily and Capriciously 
Departed from the Approach Used in Other Regional Haze FIPs. 

The final Reasonable Progress emissions limits for Independence must be 

vacated, as they are the product of an arbitrary methodology that unlawfully fails to 

12 Arkansas is due to submit its next SIP in 2021 to address the period of 2018 -2028. 
40 C.F.R. § 51.308(£). 
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conform with EPA's well -established precedent for evaluating Reasonable Progress. 

EPA's novel approach violates the Agency's obligation to adequately explain why its 

new approoch is justified, and runs afoul of the CAA's "national uniformity mandate." 

1. EPA's Reasonable Progress Analysis for Arkansas Is 
Arbitrary and Capricious. 

EPA's Ra:sonable Progress analysis for Independence is wholly unique, and 

completely unlike the numerous Reasonable Progress analyses EPA has undertaken in 

other FIPs. An agency cannot simply reverse course for no reason. The Supreme 

Court has made clear that an a-Jency must "show that there are good ra:sons for [a] 

new policy." F.C.C. v. Fox Television Stations) Inc. , 129 S. Ct. 1800, 1811 (2009). 

Likewise, this Court ha s explained that "a sudden and unexpected change in a-Jency 

pol icy" may be characterized as arbitrary and capricious. Friends ifBoundary W7aters 

Wilderness v. Dombeck, 164 F.3d 1115, 1123 (8th Cir. 1999). See also Gaitan v. Holder, 671 

F.3d 678, 685 (8th Cir. 2012) (Bye,]. concurring). 

In prior FIPs, EPA followed a consistent multi-step evaluation that included: 

(1) a "Q/0 a'1alysis" (i.e., total emissions divided by distance to the Class I area) for 

each point source and relevant Class I area to identi fy those point sources requiring 

further evaluation; (2) a photochemical modeling scenario utilizing source 

apportionment to quantify visibility impacts from the sources identified in the Q/D 

analysis; and (3) an extinction percentage threshold to arrive at what EPA claimed was 

a common breakpoint in potential visibility improvement. EAI Comments at 15 -16 
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QA-_) (citing Technical Support Document for the Oklahoma and Texas Regional Haze 

Federal Implementation Plans (FIP TSD) , Docket No. EPA -R06-0AR-2014-0754-0007, 

App. A at A -4; A -15-A-26; A -49 (Nov. 2014)). This structure allowed EPA to 

determine for which sources the installation of controls would potentially be 

worthwhile. See Proposed Texas Regional Haze FIP, 79 Fed. Reg. 74,818, 74,839 

(Dec. 16, 2014). See also, Proposed Arizona Regional Haze FIP, 79 Fed. Reg. at 9,352-

53; Proposed Montana Regional Haze FIP, 77 Fed. Reg. at 24,058 -59; and Proposed 

North Dakota Regional Haze FIP, 76 Fed. Reg. at 58,624-26. After narrowing the list 

of potential poin t sources in those other states, EPA then completed the required 

four-factor Reasonable Progress analysis. See Proposed Texas Regional Haze FIP, 79 

Fed. Reg. at 74,872; Proposed Arizona Regional Haze FIP, 79 Fed. Reg. at 9,352 -53; 

Proposed Montana Regiona 1 Haze FIP, 77 Fed. Reg. at 24,058 -59; Proposed North 

Dakota Regional Haze FIP, 76 Fed. Reg. at 58,624-26. 

Inexplicably, EPA's Region 6 office, the same office that drafted the Texas 

FIP, abandoned these established procedures when developing the Final F IP here. 

EPA did not perform a Q/D analysis, did not perform source apportionment 

modeling to quantify impacts from individual sources, and did not determine the 

threshold above which a potential visibility improvement could be achieved. Simply 

put, EPA did no evaluation to identify the Arkansas point sources that contribute to 

visibility impairment (or the scope of those contributions) at Caney Creek or Upper 

Buffalo. Instead, EPA pre-judged the matter and subjected only Independence to the 
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four-factor Reasonable Progress analysis, in which an evaluation of potential visibility 

impa::ts is completely abrent. EPA's sole explanation is that I ndependenre is a lar~ 

source of emi$ionsand EPA clremed it "unrEESOnable to ignore" the fa:::ility. 80 Fed. 

Reg. at 18,992 QA-_). EPA provided no reasoned explanation for its new approach 

for analyzing Reasonable Progress in the Final FIP, rendering it arbitrary and 

capricious. See F.C.C. v. Fox, 129 S. Ct. at 1811. 

EPA acknowledged that its approach in Arkansas diverges from the one it took 

in other states, EPA Response to Comments at 109 QA -_). Yet EPA provided no 

rational justification for abandoning the approach used consistently in other states and 

firmly established in guidance as the proper methodology . See Reasonable Progress 

Guidance at 3-2 QA-_) (directing the A~ncy to "consider a broad array of sourCES 

and activities when deciding which sources or source categories contribute 

significantly to visibility impairment."). 

This stark departure requires a satisfactory explanation. See Dillmon v. NTSB, 588 

F. 3d at 1089 -90. EPA merely explained that it felt it sufficient to target the three 

largest point sources of SO 2 and NOx emissions in Arkansas for a potential 

Reasonable Progress analysis (White Bluff, I ndependenre, and AEP's Flint Crrek 

plant). See EPA Response to Comments at 108 -09 QA-_). Because White Bluff 

and Flint Creek are subject to BART, EPA concluded that no additional controls were 

necessary at those sources, so the Reasonable Pro gress analysis fell solely on 

Independence. Id 
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This explanation is wholly inadequate because it fails to address whether those 

three largest sources are in fact contributing to visibility impairment at Caney Creek 

and Upper Buffalo, or whether smaller sources in the state also may contribute to 

visibility impairment. And it ignores the possibility that smaller sources could be 

larger contributors to impairment, due to factors such as proximity, quantity, type and 

relative location to the Class I areas. It is unreasonable to simply assume that the 

three largest sources of emissions (and only those sources) contribute to visibility 

impairment that may be remedied by the installation of Reasonable Progress controls. 

Because EPA failed to provide a reason ed basis for ignoring these other emission 

sources for Reasonable Progress purposes, its novel approach is arbitrary and 

capnc1ous. 

2. EPA's Reasonable Progress Analysis for Arkansas Violates 
the CAA's National Uniformity Mandate. 

The CAA's national uniformity mandate requires EPA to "a:sure fairne:s and 

uniformity in the criteria, procedures, and policies applied by the various regions in 

implementing and enforcing [the CAA]." 42 U.S.C. § 7601 (a)(2). Tl-~s language is 

unambiguous. EPA must uniformly impl ement and enforce the CAA across the 

country. EPA has adopted this requirement into its own regulations, which instruct 

the Agancy to strive for "stanclardiz[ed] criteria, procedures and policies" when 

"implementing and enforcing the act." 40 C.F.R. §§ 56.3(a) and (b). The regulations 

further oblige EPA to ensure that actions taken under the CAA: (1) "[a]re carried out 
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fairly and in a manner that is consistent with the Act and Agency policy as set forth in 

the Agancy rules and program dira:::tives" and (2) "[a]reas consistent as reasonably 

p0$ible with a:::tivities of other Regional Offia:s." 40 C.F.R. § 56.5(a). S:e Nat'/ 

Erwtl. Da!. Asrx.'sC/een AirPrqj:dv. EPA , 752 F.3d 999, 1009 -11 (D.C. Cir. 2014) 

(vacating, based on regional consistency regulati ons, EPA memorandum directing 

certain regional offices to use a different methodology in a certain type of permitting 

analysis). 

EPA's Reasonable Progress analysis in the Final FIP disregarded this statutory 

and regulatory obligation to implement the CAA consistently and fairly across the 

country. As explained above, EPA's analysis in Arkanscs was entirely different from 

its approach used in numerous other states. The Reasonable Progress control 

determination for Independence must be vacated for failure to comply with the 

CAA's national uniformity mandate. 

IV. THE COMPLIANCE DEADLINE FOR NOX CONTROLS AT 
WHITE BLUFF AND INDEPENDENCE IS NOT A LOGICAL 
OUTGROWTH OF THE PROPOSAL AND IS ARBITRARY AND 
CAPRICIOUS. 

The Final FIP imposes NOx emissions limits on White Bluff and Independence 

that must be met in an unduly short time -only 18 months from the date of the Final 

FIP. The compliance deadline is not a logical outgrowth of the Proposed FIP and 

must be vacated. 
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A. The 18-Month Compliance Deadline Is Not a Logical Outgrowth 
of the Proposed FIP. 

In the Final FIP, EPA shortened the compliance deadline for the N Ox emission 

limits for White Bluff and Independence from a proposed three -year period to 18 

months, unexpectedly and unlawfully halving the time allotted for co ming into 

compliance. 81 Fed. Reg. at 66,338, 66,354, 66,416, 66,420 (Add. 8, 24, 86, 90) 

QA-_,JA -_,JA -_,JA -_). This extreme alteration of the compliance 

deadline violates the notice -and-comment requirements of the CAA and the AP A, 

which permit EPA's "prepared rule and its final rule ... [to] differ only insofar as the 

latter is a 'logical outgrowth' of the former." Envtl. Inte7,riry Project v. EPA , 425 F.3d 

992, 996 (D.C. Cir. 2005). An a-Jency's final rule may not "pull a surprise switcheroo 

on regulated entities," id. at 996, and thus is only a logical outgrowth of its proposal 

"if interested parties should have anticipated that the change was p0$ible, and thus 

reasonably should have filed their comments on the subject during the notice -and-

comment period." CSX Transp.) Inc. v. Suiface Transp. Bd.) 584 F.3d 1076, 1079 -80 

(D.C. Cir. 2009) (citation omitted). Courts have made clear that interested parties arc 

not required to "divine [the a-Jency's] unspoken thoughts , " id. at 1080, and, without 

proper notice, are deprive d of the opportunity "to offer comments that could 

persuade thea-Jency to modify its rule." Nat'/ Exch. Carrier Ass'n, Ire. v. FCC, 253 F.3d 

1, 4 (D.C. Cir. 2001) (citation omitted). 
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EPA did not solicit comments on the proposed three -year NOx deadline f or 

White Bluff and Independence or even suggest it was considering a shorter 

compliance timeframe. This stands in stark contrast to EPA'sexpre:ssolicitation of 

comments regarding the compliance deadlines for other sources. See) e.g., 80 Fed. Reg. 

at 18 ,985 QA -_) (proposing three -year compliance deadline, but soliciting 

comments on one to five years); id. at 18,988 QA -_) (proposing three -year 

compliance dEEd line of thrre yEErs, but soliciting comments "on the appropriatene:s" 

of this date). EPA's specific requests for feedback on the appropriate length of 

certain deadlines indicated that the Agency was not considering alternatives to the 

other proposed deadlines for which it did not solicit comment. Accordingly, 

Petitioners had no reason to antici pate that a change to the deadlines for White Bluff 

or Independence was under consideration. See CSX Transp.) Inc.) 584 F.3d at 1079. 

Indeed, EPA itself suggested in the Final FIP that it had not been considering 

changing the proposed three -year deadline. In finalizing the shorter deadline, EPA 

stated that it made the change in response to comments it received from 

environmental groups. See 81 Fed. Reg. at 66,378 (Add. 48) QA-_). EPA explained 

that the comments urged the Agency to shorten the compliance deadline "bec:aure the 

typical installation timeframe for low NOx burners is 6-8 months from bid evaluation 

through startup of the technology" and bec:aure Entergy "may have already started the 

process of installing LNB/SOFA controls in anticipation of the BART requirement." 

Id. at 66,342 (Add. 12) QA-_). EPA's receipt of comments on the White Bluff and 
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Independence campi iance dEEd I ine does not satisfy the Agency's obi igation under the 

CAA and AP A to provide proper notice; it is well -established that EPA "cannot 

bootstrap notice from a comment." 13 Small Rqiner Lead Phase-Down Task Force v. EPA, 

705 F.2d 506, 549 (D.C. Cir. 1983); Am. Fffi'ncf Lci:x:rv. Dau!an, 757 F.2d 330, 340 

(D.C. Cir. 1985). 

B. EPA's Decision to Shorten the Compliance Deadline to 18 Months 
Is Arbitrary and Capricious. 

The unexpected curtailment of the compliance deadline is not harmless error. 

EPA provided no reasoned basis for its truncation of the compliance schedule, 

rendering the 18 -month deadline arbitrary and capricious. Contrary to EPA's 

unsupported assumptions, LNB/SOFA cannot be installed and properly 

commissioned at White Bluff and Independence within 18 months, in light of the 

extensive work that must go into planning, permitting, designing, engineering, 

procuring, installing, tuning, and testing such massive equipment on four units. 14 The 

environmental commenters' request for a shorter deadline was based on an expert 

13 The unexpected curtailment of the compliance deadline is not harmless error. EAI 
cannot ensure the LNB/SOFA equipment is inst ailed and operating in a manner that 
will secure reliable and consistent compliance with the NOx limits at all four units by 
the 18-month deadline, even though EAI has truncated its internal procedures for the 
project and work already is underway. See Entergy Petition for Reconsideration at 10-
12 OA-_). 
14 EAI has obtained a permit for the installation ofLNB/SOFA at White Bluff Units 
1 and 2, and has the equipment onsite at Unit 1, but a massive amount of work still 
remains before LNB /SOFA can be permit ted, installed, and commissioned at all four 
units. 
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report, which, in turn, relied on a 10 -year-old vendor association report. Comments 

of Earthjustice, National Parks Conservation Association, and Sierra Club, Docket 

No. EPA -R06-0AR-2015-0189-0153, at 25 (Aug. 7, 2015) QA -_);Victoria R. 

Stamper, Technical Support Document to Comments of Conservation Organizations, 

Docket No. EPA-R06-0AR-2015-0189-0171, at 46 (Aug. 5, 2015) QA-_). 

The vendor association report did not account for any site -specific factors, 

such cs permitting considerations, a company's internal project development and 

approval process, site characteristics, or reliability concerns associated with outages 

necessary for the installation ofLNB/SOFA at multiple units. To the contrary, the 

vendor association report explicitly acknowledged that deployment time may vary 

depending on the specific conditions of a given site. Entergy Petit ion for 

Reconsideration at 10 QA -__ ) (citing Institute of Clean Air Companies, Typical 

Installation Timelines for NOx Emission Control Technologies on Industrial Sources, 

at 4 (Dec. 4, 2006)). 

The outdated, generic information about timing included in the environmental 

group comments does not provide a reasonable basis for shortening the deadline for 

these specific units. EPA did not even attempt to explain how the shortened deadline is 

reasonable for White Bluff and Independence in light of site -specific and company -

specific considerations, and Entergy was given no opportunity to provide such 

information to EPA. 
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EPA's about-face is even more arbitrary in light of the fact that the Agency 

typically provides five years for the installation of LNB/SOFA in regional haze FIPs. 

See) e.g., Final Montana Regional Haze FIP, 77 Fed. Reg. at 57,875 (allowing five years 

where installation of additional controls was necessary); Final Wyoming Regional 

Haze FIP, 79 Fed. Reg. 5,032, 5,038 -39 Qan. 30, 2014) (same); Final North Dakota 

Regional Haze FIP, 77 Fed. Reg. 20,894, 20,907 (Apr. 6, 2012) (same). 

In this case, Entergy has only acquired control equipment for one unit at White 

Bluff, and still must procure equipment for the second White Bluff unit and both 

Independence units (and install the equipment on all four units) to comply with the 

requirements in the Final FIP. Entergy Petition for Reconsideration at 11 n.46 

QA-_). It is arbitrary and capricious to require the same deadline in both 

circumstances when the amount of progress varies so greatly. Had EPA solicited 

comments on the shorter deadline for the NOx controls, Entergy would have 

explained the process required to install LNB/SOFA at four generating units and 

would have demonstrated that an 18 -month deadline is infeasible. See Entergy 

Petition for Reconsideration at 13 QA-__ ). 

V. THE LOW-LOAD NOX EMISSIONS LIMIT APPLICABLE TO 
WHITE BLUFF AND INDEPENDENCE IS NOT A LOGICAL 
OUTGROWTH OF THE PROPOSED FIP AND IS 
UNACHIEVABLE. 

The final emissions limit t hat applies to White Bluff and Independence during 

periods of low-load operation is not a logical outgrowth of the proposed NOx limits. 
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See Envtl. Integrity Prqject, 425 F.3d at 996. Petitioners did not have an opportunity to 

comment on EPA's novel approach to the emissions limit for low-load periods, which 

is unachievable. Therefore, the final low-load NOx emission limit applicable to White 

Bluff and Independence must be vacated. 

The Proposed FIP included a single NOx emissions limit for all periods o f 

operation, to be met by each White Bluff and Independence unit on a rolling 30 

boiler operating day average basis. 80 Fed. Reg. at 18,97 4 -75 QA -_). EAI 

submitted comments explaining that EPA's proposed I imits could not be met during 

low-load operations and offered an alternative low -load limit. See EAI Comments at 

51 QA-_) (proposing a 30-boiler operating day rolling average limit of 1,342.5lb/hr 

for all periods of unit operation). In the Final FIP, EPA attempted to address low 

load operation b y adopting a separate limit but its limit differs substantially from 

Entergy's proposed solution. 81 Fed. Reg. at 66,416 -17 (Add. 86 -87) QA -_) 

(requiring the units to meet a three -hour rolling average limit of 671 lb/hr at loads of 

less than 50 percent of maximum heat input rating). 

Petitioners had no opportunity to comment on the achievability of the level of 

the limit or the averaging period for compliance with the limit. Entergy Petition for 

Reconsideration at 13 -14 QA -__ ). Because Petitioners w ere deprived of the 

opportunity "to offer comments that could persuade thea-Jency to modify" the NOx 

emissions limit, the low-load NOx limit should be vacated and remanded to EPA. See 

Nat'/ Exch. Carrier Ass'n, Ire., 253 F.3d at 4. 
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Had Petitioners been given the opportunity to comment, they would have 

explained to EPA that the low -load NOx emissions limits are not achievable. See 

Entergy Petition for Reconsideration at 13-14 QA-__ ). This violates the requirement 

that, after conducting a BART or Reasonable Progress analysis, EPA adopt emissions 

limitations that can be achieved using the selected emission controls. 40 C.P.R. 

§ 51.301 (BART is "an emi$iOn I imitation ba:a::l on the de'Jree of reduction achievable 

through the application of the best system of continuous emission reduction for each 

pollutant which is emitted by an existing stationary facility.") (emphcsisadclecl). 

Here, EPA's adoption of a three -hour averaging period and an unreasonably 

low emission limit renders the lim it unachievable during fluctuating load conditions. 

See Entergy Petition for Reconsideration at 13 -14 QA -_). White Bluff and 

Independence often operate as load -following, which requires the units to ramp up 

and down quickly, thereby potentially spikin g NOx emissions to levels well above 

typical for short periods of time. EAI Comments at 51 QA-_); Entergy Petition for 

Reconsideration at 13 QA -__ ). While NOx emissions quickly stabilize, these brief 

spikes can c:aurean excredanre of EPA's low -load NOx limit when averaged over a 

short three-hour period. 

EPA's introduction of the three -hour averaging period in the Final FIP mean s 

that a single short spike in NOx emissions could result in an exceedance of the low 

load NOx emission limit for that peri od even if the required emission controls are 

operating properly . Entergy Petition for Reconsideration at 13 
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Accordingly, the Court must vacate and remand this provision to EPA so it can 

establish achievable NOx limits at White Bluff and Ind ependence during periods of 

low-load operation. 

VI. THE FINAL FIP ARBITRARILY AND CAPRICIOUSLY IMPOSES 
NOX BART CONTROL REQUIREMENTS ON UNITS SUBJECT 
TOCSAPR 

The Final FIP requires installation of source -specific NOx BART controls at 

EGUs that already are subject to the ozone -season NOx trading program under 

CSAPR. 40 C.F.R. § 52.38(b). The Regional Haze Rule explicitly provides that a 

"[s]tate ... subject to a [Transport Rule] trading program [ i.e., CSAPR] ... need not 

require BART -eligible [electric generating units] ... to install, operate, and maintain 

BART" for the pollutant covered by such trading program. 40 C.F.R. § 51.308(e)(4). 

EPA's decision to impore costly BART control requirements on Arkanscs soura:s, 

despite the Agency's determination that a state's participation in CSAPR satisfies 

BART obligations, is arbitrary and capricious. Accordingly, the Final FIP's NOx 

BART determinations for these sources should be vacated. 

EPA has determined that participation in CSAPR provides greater Rea sonable 

Progress towards the national visibility goal than BART with respect to emissions 

from EGUs in the CSAPR states. 77 Fed. Reg. 33,642, 33,643 Qune 7, 2012) ("[T]he 

trading programs in the Transport Rule, also known as the Cross -State Air Pollution 

Rule (CSAPR), achieve greater reasonable progress towards the national goal of 

achieving natural visibility conditions in Class I areas than source -specific Best 
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Available Retrofit Technology (BART) in those states covered by the Transport 

Rule."). Arkanscs is subject to CSAPR's ozone9%50n NOx trading program 76 Fed. 

Reg. 48,208,48,212-13 (Aug. 8, 2011). However, despite the regulatory provisions 

allowing EGU s subject to a CSAPR trading program to rely on that program in lieu of 

BART, the Final FIP di sregards Arkanscs' participation in CSAPR and impoo:s 

source-specific NOx BART requirements for BART-eligible EGUs. 

EPA's failure to determine that CSAPR satisfies BART in Arkanscs is arbitrary 

and capricious. EPA has historically allowed states to rely on participation in a 

trading program to satisfy BART requirements. See) e.g., 81 Fed. Reg. 78,954, 78,958 

(Nov. 10, 2016) (finding that recent changes to CSAPR do not adversely impact 

EPA's finding that CSAPR is better than BART for thore states that co ntinueto 

participate in CSAPR). EPA's explanation for its inconsistent approach in Arkanscs 

fails to show good reason for its change in policy. See F.C.C. v. Fox, 129 S. Ct. at 

1811; Friends if Boundary Waters Wilderness, 164 F.3d at 1123. 

EPA explain ed that it declined to consider CSAPR participation to satisfy 

BART because: (1) the choice to rely on CSAPR is discretionary; (2) in its 2008 

BART SIP, ADEQ did not elect to rely on the predecessor transport rule that was 

vacated and subsequently replaced by CSAPR; and (3) the Agency was in the process 

of reconsidering state CSAPR emi$ions budgets at the time it wcs drafting Arkanscs' 

FIP. EPA Response to Comments at 253 QA -_). These explanations are not 

satisfactory. See Niobrara River Ranch, 373 F.3d at 884. First, regardless of whether 
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EPA has discretion to rely on CSAPR in lieu of BART, simply so stating does not 

establish that this discretion was exercised reasonably, particularly where EPA has 

established that participation in CSAPR will prov ide greater visibility improvement 

than source -specific BART. Second, whether ADEQ elected to rely on an entirely 

different trading program is irrelevant to EPA's independent determination that it 

would not rely on CSAPR. Third, the CSAPR ozone -season NOx emissions budget 

for Arkanscs was not subject to EPA's reconsideration, and remained in effect 

through the duration of the rulemaking procedure. See EME Homer Ciry Generation) 

L.P. v. EPA) 795 F.3d 118, 132 (D.C. Cir. 2015). 15 For these reasons, the requirement 

that Arkanscs' EGUs must install BART NOx emi$ion controls in addition to 

participation in the CSAPR trading program should be vacated. 

CONCLUSION 

Due to the numerous fatal flaws in the Final FIP, Petitioners respectfully 

request that the Court vacate the SO 2 and NOx requirements imposed upon White 

Bluff and Independence, and the source -specific NOx requirements for the BART 

EGUs in Arkansas that are subject to CSAPR. 

15 See also Proposed Texas BART FIP, 82 Fed. Reg. 912, 946 Oan. 4, 2017) (proposing 
to rely on CSAPR to address NOx BART requirements for Texas EGUs, even 
though Texas budget was subject to reconsideratio n in EME Homer City Generation) 
L.P. v. EPA). 
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SUMMARY OF THE CASE AND REQUEST FOR ARGUMENT 

The National Parks Conservation Association ("NPCA") and the Sierra Club 

challenge the Environmental Protection Agency's ("EPA") failure in the regional 

haze rule for Arkansas, 81 Fed. Reg. 66,332 (Sept. 27, 2016), to require sufficient 

pollution reductions from two of the state's largest sources of nitrogen oxide 

("NOx") air pollution, the Independence and Lake Catherine power plants, given 

the availability of reasonable pollution controls that have long been used in the 

industry. EPA's rule violates the Clean Air Act ("CAA") with respect to these 

NOx limits in two ways. First, the controls required for reducing NOx pollution 

from Independence are inadequate and are based on an approach to considering 

visibility benefits that has no basis in the statute and conflicts with EPA's long

standing interpretation of the CAA. Second, in failing to select more effective 

controls for reducing NOx pollution from Lake Catherine, EPA departed from its 

well-established policy regarding which data to rely on when determining baseline 

emissions. These arbitrary actions led EPA to select the least-effective pollution 

controls for Independence and Lake Catherine, even though there are cost-efficient 

controls available that would improve air quality significantly. 

Given the importance of the air pollution requirements at stake, NPCA and 

Sierra Club respectfully request that the Court hold argument and allot NPCA and 

Sierra Club 20 minutes. 
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CORPORATE DISCLOSURE STATEMENT 

National Parks Conservation Association: NPCA has no parent 

companies, and there are no publicly held companies that have a 10% or greater 

ownership interest in NPCA. NPCA, a corporation organized and existing under 

the laws of the District of Columbia, is a nonprofit organization dedicated to 

protecting and enhancing America's national parks for present and future 

generations. 

Sierra Club: Sierra Club has no parent companies, and there are no publicly 

held companies that have a 10% or greater ownership interest in Sierra Club. 

Sierra Club, a corporation organized and existing under the laws of the State of 

California, is a national nonprofit organization dedicated to the protection and 

enjoyment of the environment. 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction to review EPA's final rule "Promulgation of Air 

Quality Implementation Plans; State of Arkansas; Regional Haze and Interstate 

Visibility Transport Federal Implementation Plan," published at 81 Fed. Reg. 

66,332 on September 27, 2016 ("Final Rule" or "Arkansas regional haze FIP"), 

JA __ . "A petition for review of the Administrator's action in approving or 

promulgating any implementation plan under section 7 410 ... which is locally or 

regionally applicable may be filed only in the United States Court of Appeals for 

the appropriate circuit." 42 U.S.C. § 7607(b)(1). EPA's promulgation of a 

regional haze FIP for Arkansas is locally applicable, and, therefore, both 

jurisdiction and venue are proper in this Court. See id. 

NPCA and Sierra Club timely filed this petition for review on November 28, 

2016, within the 60-day window allowed under the CAA from the rule's 

publication in the Federal Register, which occurred on September 27, 2016. See 

id.; 81 Fed. Reg. 66,332, JA __ 
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STATEMENT OF ISSUES 

1. Are the limits on NOx pollution from the Independence power plant set 

forth in the Arkansas regional haze FIP arbitrary and capricious or otherwise 

unlawful where EPA's consideration of visibility benefits is inconsistent with the 

CAA and agency policy and EPA failed to consider all of the visibility benefits of 

more effective controls? 

Apposite Cases and Statutes: 

• 42 U.S.C. § 7491(a)(1), (b)(2), (g)(1), (g)(2) 

• Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29 (1983) 

• Grace Healthcare of Benton v. U.S. Dep 't of Health & Human Servs., 603 

F.3d 412 (8th Cir. 2009) 

2. Are the limits on NOx pollution from the Lake Catherine power plant set 

forth in the Arkansas regional haze FIP arbitrary and capricious or otherwise 

unlawful where EPA departed, without justification, from established agency 

policy on the use of data to determine baseline emissions and relied on 

unenforceable assumptions about the plant's operations? 

Apposite Cases: 

• Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117 (2016) 
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• FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009) 

• Grace Healthcare of Benton v. U.S. Dep 't of Health & Human Servs., 603 

F.3d 412 (8th Cir. 2009) 

• ANR Pipeline Co. v. FERC, 71 F.3d 897 (D.C. Cir. 1995) 
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STATEMENT OF THE CASE AND FACTS 

I. ENTERGY'S INDEPENDENCE AND LAKE CATHERINE POWER 
PLANTS 

Emissions from Entergy 's Independence and Lake Catherine power plants 

pollute the air in at least four Class I I areas: the Caney Creek and Upper Buffalo 

Wilderness Areas in Arkansas and the Hercules-Glades Wilderness Area and 

Mingo National Wildlife Refuge in Missouri. 80 Fed. Reg. 18,944, 18,946, 18,976 

(Apr. 8, 2015), JA __ , __ . Independence is a large coal-fired power plant and 

the second-largest stationary source of air pollution in Arkansas. !d. at 18,991, 

JA . In 2011, Independence emitted more than 30,000 tons of sulfur dioxide 

("S02") and more than 13,000 tons ofNOx. !d. Independence emits more S02 

pollution than the next thirteen largest emitters in Arkansas, and Independence 

emits more NOx pollution than the next eight largest emitters. See id. The 

Independence plant has not installed any post-combustion controls for reducing 

S02 or NOx. See TSD for the Proposed FIP at 136, JA __ . 

Entergy's Lake Catherine Unit 4 is able to burn both natural gas and fuel oil 

to generate electricity, although Entergy states that the unit has not burned fuel oil 

since prior to 2001. 80 Fed. Reg. at 18,975, JA __ . Unit 4 began commercial 

operation in 1970. In the more than forty years the unit has been operating, 

I The CAA classifies certain national parks and wilderness areas as "Class I areas," 
42 U.S.C. § 7472(a), which receive the highest protections under the Act. 
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Entergy has not installed any post-combustion pollution controls for NOx at Unit 

4. See id. at 18,977, JA __ ("Lake Catherine Unit 4 is not currently equipped 

with any NOx pollution control equipment."). Entergy's consultant estimated that 

Unit 4 emits more than 1,200 tons ofNOx pollution per year. Trinity Consultants, 

BART Five Factor Analysis, Lake Catherine Steam Electric Station, EPA Docket 

ID No. EPA-R06-0AR-2015-0189-0050, at 6-7 (Mar. 2013), JA __ . 

II. THE CLEAN AIR ACT'S REGIONAL HAZE PROGRAM 

In what has been lauded as "America's best idea," Congress first set aside 

national parks and wilderness areas in the nineteenth century to preserve some of 

the nation's most spectacular scenery and wildlife habitat.2 Today, air pollution is 

"perhaps the greatest threat" to those national treasures. 3 Indeed, most national 

parks and wilderness areas now suffer from air pollution that both obscures scenic 

vistas and is dangerous to human health. 64 Fed. Reg. 35,714, 35,715 (July 1, 

1999). Much of the air pollution in national parks stems from power plant 

emissions of S02 and NOx, which react in the atmosphere to form "haze" pollution 

many miles away from the power plants. 

In 1977, to protect the "intrinsic beauty and historical and archaeological 

2 John Copeland Nagle, The Scenic Protections of the Clean Air Act, 87 N.D. L. 
Rev. 571, 576 (2011). 
3 Id. at 573. 
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treasures"4 of the nation's public lands, Congress set "as a national goal" clearing 

the nation's parks and wilderness areas of man-made visible air pollution and 

returning these Class I areas to their natural state. 42 U.S.C. § 7491(a)(1). To 

reach the goal of achieving natural visibility conditions by 2064, the deadline set 

forth in the CAA's implementing regulations, 40 C.F.R. § 51.308(d)(1)(i)(B), the 

states are directed to create regional haze plans, which are then submitted to EPA 

for its review and approval. See 42 U.S.C. §§ 7410(a), 7491(b)(2). EPA evaluates 

each state's plan and either approves or disapproves it in whole or in part. !d. § 

7410(k)(3). If EPA determines that a state's plan does not comply with the CAA, 

then EPA must promulgate a federal plan that remedies the shortcomings. !d. § 

7410(c)(l); see North Dakota v. EPA, 730 F.3d 750,762 (8th Cir. 2013). 

A. BART Emission Limits 

Each state's regional haze plan must include emissions limits on sources of 

air pollution within the state as necessary to protect visibility at all impacted Class 

I areas, both inside and outside the state. See 42 U.S.C. § 7491(a)(4), (b)(2). In 

particular, a state implementation plan ("SIP") must include emissions limits 

reflecting installation and operation of the best available retrofit technology, or 

BART. !d. § 7491(b)(2)(A). BART is defined as: 

an emissio n limitation based on the degree of reduction achievable 
through the application of the best system of continuous emission 

4 H.R. Rep. No. 95-294, at 203 (1977), reprinted in 1977 U.S.C.C.A.N 1077, 1282. 
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reduction for each pollutant which is emitted by an existing stationary 
facility. The emission limitation must be established, on a c ase-by-
case basis, taking into consideration the technology available, the 
costs of compliance, the energy and nonair quality environmental 
impacts of compliance, any pollution control equipment in use or in 
existence at the source, the remaining usefulli fe of the source, and the 
degree of improvement in visibility which may reasonably be 
anticipated to result from the use of such technology. 

40 C.F.R. § 51.301; see also 42 U.S.C. § 7491(g)(2) (setting forth the factors to be 

considered when determining BART). BART is required at eligible sources5 that 

are reasonably anticipated to cause or contribute to visibility impairment at 

national parks, wilderness areas, wildlife refuges, and other "Class I areas" where 

air quality should be pristine. 42 U.S.C. § 749l(b)(2)(A.). Bi~ .. RT is an essential 

component of the regional haze program as it compels emissions reductions from 

older, disproportionately polluting sources that often have escaped control under 

other CAA programs. 

B. Reasonable Progress 

In addition to requiring BART, each state must evaluate whether and what 

other measures are necessary to assure reasonable progress toward the national 

goal of eliminating haze pollution. See 42 U.S.C. § 7491(b)(2); 40 C.F.R. § 

51.308(f)(2). These additional controls are referred to as reasonable progress 

5 A source is BART -eligible if it is a stationary source within one of 26 enumerated 
categories, was not in operation before August 7, 1962, but was in existence on 
August 7, 1977, and has the potential to emit 250 tons per year or more of any 
pollutant. 42 U.S.C. § 7491(b)(2)(A), (g)(7). 
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controls. Both the statute and implementing regulations provide that reasonable 

progress controls should be based on a consideration of "the costs of compliance, 

the time necessary for compliance, the energy and non-air quality environmental 

impacts of compliance, and the remaining useful life of any potentially affected 

sources .... " 40 C.F.R. § 51.308(d)(l)(i)(A); see also 42 U.S.C. § 749l(g)(l). 

After EPA has considered the four statutory factors to determine what set of 

controls constitutes reasonable progress, EPA sets reasonable progress goals. The 

reasonable progress goals are not enforceable goals, 40 C.F.R. § 51.308(d)(l)(v), 

but instead are a quantitative measure of anticipated progress in visibility 

conditions. The reasonable progress goals represent the visibility conditions that 

would exist if all of the measures in the applicable haze plan were 

implemented. EPA developed the concept of reasonable progress goals as a tool 

for tracking the progress that states are making towards the mandate of natural 

visibility. By first considering the four factors in 42 U.S.C. § 749l(g)(l), EPA can 

develop reasonable progress goals that are based on the pollution controls \:vhich 

the four-factor analysis shows are reasonable. 

III. DEVELOPMENT OF THE REGIONAL HAZE PLAN FOR 
ARKANSAS 

A. The Haze Plan Submitted by the State of Arkansas 

The State of Arkansas failed to submit a haze plan to EPA by the Regional 

Haze Rule's December 17, 2007 deadline, 40 C.F.R. § 51.308(b). In 2008, the 
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State submitted an incomplete plan, which it supplemented in 2010. Then, nearly 

four years after the deadline, on September 27, 2011, the state finally submitted a 

complete regional haze plan. 81 Fed. Reg. at 66,333, JA __ . 

EPA found that for nearly all ofthe State's BART determinations, "the State 

did not satisfy all the regulatory and statutory requirements." 77 Fed. Reg. 14,604, 

14,605 (Mar. 12, 2012), JA __ . EPA "conclude[ d) that the flaws and omissions 

in the State's BART analyses were significant, and that the State therefore lacked 

adequate record support and a reasoned basis for its analyses .... " !d. In addition 

to disapproving the State's BART determinations, EPA disapproved the 

corresponding portions of the State's long-term strategy. !d. at 14,676-77, 

JA __ -_. No party challenged the 2012 rule disapproving parts of Arkansas's 

haze plan, and EPA's disapproval of the Arkansas SIP is not at issue in this 

proceeding. 

B. The FIP Developed by EPA 

Under the CAA, EPA's final disapproval of the SIP triggered a requirement 

for EPA either to approve a corrected SIP or to issue a FIP within two years of the 

disapproval. 42 U.S.C. § 7410(c)(1). When EPA failed to approve or issue a 

corrected plan within two years, Sierra Club filed a lawsuit to compel EPA to 

comply with the Act. The district court ordered EPA either to approve a corrected 

SIP or issue a FIP by August 31, 2016. Opinion and Order, Sierra Club v. 
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McCarthy, No. 4:14-cv-643-JLH, Doc. 93 (E.D. Ark. Nov. 3, 2015). 

The State failed to submit a corrected plan, so EPA issued a FIP, which was 

published in the Federal Register on September 27,2016. 81 Fed. Reg. 66,332, 

JA __ . EPA's plan establishes BART emission limits for S02, NOx, and 

particulate matter for several sources that contribute to visibility impairment at 

Caney Creek and Upper Buffalo in Arkansas, as well as Hercules-Glades and 

Mingo in Missouri. The plan also establishes emission limits for S02 and NOx for 

the Entergy Independence power plant pursuant to the reasonable progress and 

long-term strategy provisions of the CAA. The plan will cut about 68,500 tons of 

S02 emissions per year and 15,100 tons ofNOx per year, which will better protect 

the parks and refuge areas from hazy conditions, while also providing health and 

environmental benefits. 6 

C. Provisions of the FIP Regarding Independence and Lake 
Catherine 

1. NOx Controls for Independence 

The primary technologies for reducing NOx emissions range from the least 

effective controls, low-NOx burners and separated overfire air ("LNB+SOFA"), to 

selective non-catalytic reduction ("SNCR"), to the most effective control, selective 

catalytic reduction ("SCR"). See 80 Fed. Reg. at 18,973, JA __ . LNB+SOFA 

6 Press Release, EPA, EPA Addresses Arkansas Regional Haze Goals (Sept. 1, 
20 16), https:/ /www.epa.gov/newsreleases/epa-addresses-arkansas-regional-haze
goals. 

10 

ED_001237 _00001226-00021 



EPA-HQ-2017-010177 Production Set #2 

remove only between 43% and 50% ofNOx emissions.7 SCR, however, can 

reduce NOx emissions by between 79% to 82%.8 In its analysis ofNOx controls 

for Independence, EPA considered only a single option, which is also the least-

effective option: LNB+ SOFA. 81 Fed. Reg. at 66,353, JA __ . EPA did not 

analyze more effective NOx controls for Independence, such as SCR, opting 

instead to rely on the analysis it had conducted for a different facility, White Bluff. 

See 80 Fed. Reg. at 18,995, JA __ ("Since our proposed BART determination for 

the White Bluff facility is that LNB/SOF A is more cost effective (lower $/ton) than 

SNCR or SCR, and that the additional visibility benefits obtained as a result of the 

greater level of control SNCR and SCR offer over combustion controls are not 

worth the additional cost of SNCR or SCR, we expect that the same would apply to 

Independence Units 1 and 2."). 

EPA relied on the White Bluff analysis even though White Bluff is subject 

to the BART requirements, see 81 Fed. Reg. at 66,338, JA __ , whereas 

Independence is not subject to Bil1F'-T but is instead subject to the reasonable 

progress requirements. See id. Under the Clean Air Act, BART must be 

7 See 80 Fed. Reg. at 18,973, JA __ (LNB+SOFA would remove 3,104 tons per 
year of the 7,249 tons which White BluffUnit 1 emits); id. (LNB+SOFA would 
remove 4,125 tons per year of the 8,185 tons which White BluffUnit 2 emits). 
8 See id. (LNB+SOFA+SCR would remove 5,729 tons of the 7,249 tons which 
White BluffUnit 1 emits each year, and LNB+SOFA+SCR would remove 6,697 
tons out of the 8,185 tons which White Bluff Unit 2 emits annually). In other haze 
plans, EPA has found that SCR can remove a higher percentage ofNOx emissions. 
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determined after considering the visibility improvement from controls, 42 U.S.C. § 

7 491 (g)(2), whereas the statute does not require consideration of visibility 

improvement in determining reasonable progress, id. § 7491(g)(1). 

After considering only the least-effective option for reducing NOx, EPA 

selected the only option it had considered: LNB+SOFA. 81 Fed. Reg. at 66,353, 

JA . EPA claimed that the incremental costs of more effective controls such as 

SCR were too high to justify the allegedly small incremental benefits of such 

controls. Response to Comments at 95-96, JA __ -_. 

In every control determination EPA made in the Final Rule except for 

Independence, EPA considered the cumulative visibility benefits that would be 

achieved at both the Arkansas and Missouri Class I areas. !d. at 374, JA __ 9 

EPA explained that "[g]iven that the national goal of the program is to improve 

visibility at all Class I areas, it would be short-sighted to limit the evaluation of the 

visibility benefits of a control to only the most impacted Class I area." !d. 

Similarly, in other haze plans EP.LA1 has issued, EP.LA1 has considered the 

9 When determing BART controls for each facility, EPA calculated and considered 
the visibility impacts at the four most affected Class I areas: Caney Creek, Upper 
Buffalo, Hercules-Glades, and Mingo. See 80 Fed. Reg. at 18,950, 18953-54, 
18,956, JA __ , __ -_, __ (AECC Bailey Unit 1), 18,959, 18,961, 18,964, 
JA __ , __ , __ (AECC McClellan Unit 1), 18,966, 18,968, JA __ , __ 
(Flint Creek Unit 1), 18,972, 18,974 (White Bluff Unit 1), 18,978, JA __ (Lake 
Catherine Unit 4), 18,981, 18,983, 18,985, 18,987, JA __ , __ , __ , __ 
(Domtar Power Boiler Nos. 1 and 2). 
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visibility benefits of controls at each Class I area affected by the source. See, e.g., 

77 Fed. Reg. 23,988, 24,065, 24,067 (Apr. 20, 2012) (Montana) (when evaluating 

reasonable progress controls for NOx at Colstrip Units 3 and 4, considering 

visibility benefits at out-of-state areas in Wyoming, the North Absaroka and 

Washakie Wilderness Areas); 77 Fed. Reg. 33,022, 33,056 (June 4, 2012) 

(Wyoming) (in evaluating reasonable progress controls for NOx at Dave Johnston 

Units 1 and 2, considering visibility benefits at an out-of-state Class I area in South 

Dakota, Wind Cave National Park); 79 Fed. Reg. 5032, 5048 (Jan. 30, 2014) 

(Wyoming) (in approving the most stringent NOx controls for Jim Bridger Units 3 

and 4, noting that "[ w ]e also considered the visibility improvements at other 

impacted Class I areas," including out-of-state Class I areas such as Yellowstone 

National Park in Montana and Rocky Mountain National Park in Colorado ). 10 

But in rejecting more effective controls such as SCR for Independence, EPA 

considered only the visibility benefits that controls would achieve at Arkansas's 

Class I areas. F,__esponse to Comments at 96, J.l~11 __ (''The visibility improvement 

10 EPA also has approved analyses by states which considered how a reasonable 
progress source would impact visibility at out-of-state Class I areas. E.g., 77 Fed. 
Reg. 11,452, 11,467 (Feb. 27, 2012) (proposing to approve the State of Georgia's 
reasonable progress analysis for Savannah Mill, after noting that the State 
evaluated the mill's visibility impacts "at the Cape Romain area in South Carolina, 
and ... at the Swanquarter area in North Carolina"); 76 Fed. Reg. 33,662, 33,675 
(June 9, 2011) (proposing to approve Tennessee's reasonable progress analysis for 
a INVISTA facility which impacts the Cohutta Wilderness Area in Georgia). 
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projected to take place at Hercules-Glades and Mingo [in Missouri] due to controls 

at Independence did not affect our proposed decision for reasonable progress 

controls."). 

2. NOx Controls for Lake Catherine 

For the Lake Catherine power plant, EPA determined that the BART limits 

for NOx should be based on the use of Burners out of Service ("BOOS"), which 

EPA estimated would reduce annual NOx emissions by roughly 54%. 80 Fed. 

Reg. at 18,977, JA __ . BOOS was the least-effective control technology which 

EPA evaluated for Lake Catherine, as more effective controls such as SCR would 

reduce emissions by approximately 94%. !d. 

EPA rejected more effective controls (e.g., SNCR) because the incremental 

cost-effectiveness allegedly was too high relative to the visibility benefits of such 

controls. !d. at 18,978, JA __ . EPA rejected the most effective control 

technology (e.g., SCR) because both the average and incremental cost

effectiveness allegedly were too high relative to the visibility benefits of that 

technology. Id. 

One of the key components of a BART determination is establishing 

baseline emissions. See 40 C.F.R. pt. 51, app. Y § IV(D)(4)(d). In the BART 

analysis for Lake Catherine, EPA determined baseline emissions using an 
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unenforceable 10% capacity factor, II TSD for Proposed FIP at 96, JA __ , 

meaning that EPA assumed the unit would generate only 10% of the maximum 

amount of electricity the unit is capable of generating. EPA arrived at this capacity 

factor by relying on data from 2011-2015, as well as data from 2003 to 2012. See 

Response to Comments as 314-15, JA __ -_. 

However, for all other BART determinations in the Final Rule, EPA 

followed a different policy. EPA's policy was to determine baseline emissions for 

BART sources by using 2001-2003 data, except where a source had installed new 

pollution controls after the 2001-2003 time period. See 80 Fed. Reg. at 18,948, 

JA __ (using 2001-2003 emissions data for the Georgia-Pacific Mill), 18,950, 

JA __ (using 2001-2003 emissions data for AECC Bailey), 18,957, JA __ 

(using 2001-2003 emissions data for AECC McClellan), 18,964, JA __ (using 

2001-2003 emissions data for Flint Creek), 18,969, JA __ (using 2001-2003 

emissions data for the S02 analysis for White Bluff).I2 Lake Catherine did not 

install new pollution controls for NOx after 2001-2003. See id. at 18,977, LA~ __ 

II "Capacity factor" is calculated by dividing the actual amount of electricity 
generated by the maximum possible amount of electricity a plant could generate in 
a given period of time. 

I2 Other than Lake Catherine, the only exceptions to EPA's policy ofusing 2001-
2003 data were sources which had installed new pollution controls after the 2001-
2003 time period. 80 Fed. Reg. at 18,969, JA __ (using 2009-2011 data for the 
NOx analysis for White Bluff because new NOx controls were installed after 
2003), 18,979, JA __ (using 2009-2011 emissions data for S02 for Domtar 
Power Boiler No. 1 because the source installed new pollution controls after 2003). 
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("Lake Catherine Unit 4 is not currently equipped with any NOx pollution control 

equipment."). 

The baseline emissions rate plays a key role in BART determinations 

because EPA places great weight on cost-effectiveness, which is the cost of 

pollution controls divided by the tons of pollutants removed. See 40 C.F.R. pt. 51, 

app. Y § IV(D)(4)(b)-(c). The capital cost for controls at a given source is largely 

independent of how much the unit runs. However, the tons of pollutants removed 

depend heavily on how much a unit runs and, therefore, emits. All other things 

being equal, if a source has a high capacity factor, it will emit more pollutants and, 

thus, controls will remove more pollutants. Here, Lake Catherine had a much 

higher capacity factor during the 2001-2003 time period which EPA used for other 

BART analyses. During 2001-2003, Lake Catherine's average capacity factor was 

21.23%, more than double the 10% capacity factor EPA used in its analysis. See 

Response to Comments at 314, JA __ . 

In the prior rulemaking in \:vhich EP.LA1 disapproved the State of .LA1rkansas's 

haze plan, EPA proposed to disapprove the State of Arkansas's NOx BART 

determination for Lake Catherine because it was based on the use of a 10% 

capacity factor, which was unenforceable and did not reflect periods during which 

the unit ran at much higher capacity factors. See 76 Fed. Reg. 64,186, 64,204 (Oct. 

17, 2011). "Any cost effectiveness analysis based on a 10% capacity factor is 
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likely to significantly inflate the cost per ton of controlling this unit," and "the 

assumed 10% capacity utilization should be supported by an enforceable limit." 

!d. 

EPA pointed out this identical flaw for another of the State's BART 

determinations: White Bluff. EPA proposed to disapprove the State's BART 

determination for the White Bluff power plant, in part, because the BART analysis 

used a capacity factor that was not enforceable. "Since the two [White Bluff] units 

are technically and legally capable of operating at 100% utilization, a cost estimate 

assuming 85% utilization may underestimate the amount of emission reductions 

achieved by the controls and therefore under-represent the potential cost

effectiveness of such controls." !d. at 64,206. 

Despite EPA's statements in the prior rulemaking that it was inappropriate to 

use a 1 0% capacity factor for Lake Catherine, and despite EPA's contrary 

approach to other BART sources, the final BART determination for Lake 

Catherine is based on the use of an unenforceable 10% capacity factor. 

SUMMARY OFTHEARGUMENT 

EPA arbitrarily selected pollution limits reflecting the least effective controls 

for reducing NOx pollution at the Independence and Lake Catherine power plants, 

despite the availability of cost-efficient controls that have long been used in the 

industry and would improve air quality significantly. The Court should remand the 
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NOx limits for Independence and Lake Catherine in the Arkansas regional haze 

FIP with specific instructions to EPA to consider more stringent pollution controls 

consistent with the appropriate statutory and regulatory standards and EPA past 

practice. The Court should uphold and leave in place all other provisions of the 

Arkansas regional haze FIP. 

Given that Independence is the second-largest source of air pollution in 

Arkansas, 80 Fed. Reg. at 18,991, JA __ , EPA's failure to require cost-effective 

reductions in NOx pollution from Independence will prevent Arkansas and 

Missouri Class I areas from making reasonable progress toward the CAA's 

visibility goal. The Final Rule requires Independence to install the least-effective 

pollution controls for NOx, namely, LNB+SOFA. 81 Fed. Reg. at 66,353, JA __ . 

EPA did not even consider more effective, technically feasible NOx controls for 

Independence but, instead, opted to rely on an analysis for a different power plant, 

the White Bluff plant, which is subject to different legal requirements. See 80 Fed. 

F'-eg. at 18,995, Jil1 __ . \X/ithout conducting the proper analysis under the correct 

statutory standard, EPA rejected more effective technologies for reducing NOx 

pollution from Independence on the ground that the incremental costs of more 

effective controls are allegedly too high to justify the allegedly small incremental 

benefits of such controls. Response to Comments at 95-96, JA __ -_. 

EPA's use of its analysis for White Bluffto determine controls for 
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Independence is unlawful for two reasons. First, under the CAA, White Bluff and 

Independence are subject to two separate legal requirements, each of which has its 

own set of factors that must be considered. White Bluff is subject to the BART 

requirements in 42 U.S.C. § 749l(g)(2), whereas Independence is subject to the 

reasonable progress requirements in 42 U.S.C. § 749l(g)(l). EPA acted 

unlawfully by substituting the legal standard for BART for the different legal 

standard for reasonable progress. 

Second, EPA erred by considering the visibility benefits from controls at 

Independence in a manner that has no basis in the statute and which conflicts with 

EPA's stated policy. Whereas for White Bluff, EPA considered the visibility 

benefits which controls would produce in both Arkansas and Missouri, for 

Independence, EPA considered only the benefits in Arkansas. See Response to 

Comments at 96, JA __ . EPA's failure to consider the visibility benefits in 

Missouri is inconsistent with the statutory mandate to make reasonable progress at 

all Class I areas; is inconsistent \:vith EP ~A,..' s approach in other haze rulemakings; 

and is illogical, because it considers all relevant costs but not all relevant benefits. 

Moreover, by placing primary weight on visibility benefits, EPA has inserted a 

factor which does not appear in the statutory definition of reasonable progress. 

For the Lake Catherine power plant, EPA also required the least-effective 

technology it considered for reducing NOx pollution. EPA's BART analysis for 
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Lake Catherine arbitrarily departed from EPA's past practice and its own BART 

guidelines regarding the calculation ofbaseline emissions. In the Final Rule, for 

every BART determination except for Lake Catherine, EPA used 2001-2003 data 

to determine baseline emissions, unless a source had installed new pollution 

controls after the 2001-2003 time period. 

EPA found that Lake Catherine had not installed new pollution controls for 

NOx after 2001-2003, yet EPA refused to rely on 2001-2003 data, as it had done 

for every other BART source. Instead, EPA relied on more recent data, which 

showed the plant running less than it had during 2001-2003. Specifically, EPA 

calculated baseline emissions by using more recent data which assume the plant 

produces only 10% of its maximum output, i.e., that the plant has a 10% capacity 

factor. As a consequence of assuming that the plant will produce such little 

electricity, EPA also assumed the plant will produce fewer emissions, which makes 

the cost to remove each ton of pollution higher than it would be if the plant 

produced more electricity. This led EP il,.. to reject more effective control 

technologies, on the grounds that such controls would cost too much to remove 

each ton of pollution. 

EPA's use of more recent data in the Lake Catherine analysis arbitrarily 

conflicts with EPA's past approach to Lake Catherine and with EPA's policy on 

the data to use for BART determinations. EPA proposed to disapprove the State's 
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BART analysis for Lake Catherine precisely because EPA found that the use of a 

10% capacity factor was inappropriate. EPA noted that Lake Catherine had a 

higher capacity factor in prior years, namely, 2001-2003, and that the plant is 

legally authorized to run as much as it wants, up to a 100% capacity factor. After 

leveling these criticisms ofthe State's use of a 10% capacity factor, EPA turned 

around and committed the same mistake in the FIP. Moreover, in haze 

rulemakings around the country, EPA routinely uses 2001-2003 data for baseline 

emissions. EPA's unjustified departure from its own precedent in this rule, and in 

other haze rules, renders the NOx BART determination for Lake Catherine 

arbitrary and capricious. 

ARGUMENT 

I. STANDARD OF REVIEW 

Provisions in the Arkansas regional haze FIP must be vacated if the decision 

was arbitrary, capricious, an abuse of discretion, or otherwise inconsistent with the 

CAA and implementing regulations. See 42 U.S.C. § 7607( d)(9). The CAA 

standard of review the Court uses for evaluating a FIP is the same standard as that 

prescribed by the Administrative Procedures Act, 5 U.S.C. § 706(2). See North 

Dakota, 730 F.3d at 758. 

"[U]nexplained departure from prior agency practice is arbitrary and 

capricious." Grace Healthcare of Benton v. U.S. Dep't of Health & Human Servs., 
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603 F.3d 412, 422 (8th Cir. 2009) (citing Minnesota v. Ctrs.for Medicare & 

Medicaid Servs., 495 F.3d 991, 998 (8th Cir. 2007)). In addition, this Court has 

found agency actions to be arbitrary and capricious where the agency's decision 

violated applicable statutory or regulatory provisions or where the agency failed to 

provide a rational explanation for its final decision. Barthel v. U.S. Dep't of 

Agric., 181 F.3d 934, 937-38 (8th Cir. 1999); Friends of the Boundary Waters 

Wilderness v. Dombeck, 164 F.3d 1115, 1124-25 (8th Cir. 1999); Menorah Med. 

Ctr. v. Heckler, 768 F.2d 292, 295 (8th Cir. 1985). If the agency has not supported 

its conclusions, courts will vacate and remand for further explanation. New York v. 

EPA, 413 F.3d 3, 34-36 (D.C. Cir. 2005); Dakota Underground, Inc. v. Sec'yof 

Labor, 200 F.3d 564, 568 (8th Cir. 2000). 

II. NPCA AND SIERRA CLUB HAVE STANDING. 

NPCA and Sierra Club have standing to challenge the Arkansas regional 

haze FIP. To satisfy Article III's standing requirements, "a plaintiff must show (1) 

it has suffered an 'injury in fact' that is (a) concrete and particularized and (b) 

actual or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable 

to the challenged action of the defendant; and (3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision." Friends of 

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S 167, 180-81 (2000) 

(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)). "An 
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association has standing to bring suit on behalf of its members when its members 

would otherwise have standing to sue in their own right, the interests at stake are 

germane to the organization's purpose, and neither the claim asserted nor the relief 

requested requires the participation of individual members in the lawsuit." Friends 

of the Earth, Inc., 528 U.S. at 181 (citing Hunt v. Wash. State Apple Adver. 

Comm'n, 432 U.S. 333, 343 (1977)). The presence of one party with standing is 

sufficient to satisfy Article III's case-or-controversy requirement. Rumsfeld v. 

Forum for Academic and Inst. Rights, Inc., 547 U.S. 47, 52 n.2 (2006). 

NPCA and Sierra Club members would have standing in their own right to 

challenge provisions of the Final Rule that do not adequately reduce haze 

pollution. In the FIP, EPA established BART limits for controlling NOx pollution 

from the Lake Catherine power plant and reasonable progress limits for the 

Independence power plant that are far less protective of visibility and human health 

than power plants across the country have been able to achieve with readily-

available, cost-effective pollution control technology. The installation of more 

stringent, cost-effective NOx pollution controls at Lake Catherine and 

Independence not only would yield significant visibility benefits at Arkansas and 

Missouri Class I areas, but also would result in significant health benefits for 

thousands of people across 14 states, including NPCA and Sierra Club members. 
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See Declaration of George Thurston ,-r,-r 47-48, tbls. 1-3 (Jan. 15, 2017); 13 see also 

H. Andrew Gray, Visibility Modeling, Technical Support Document to Comments 

of Conservation Organizations, EPA Docket ID No. EPA-R06-0AR-2015-0189-

0171, at 5-8 (Aug. 7, 2015), JA __ -_. Because EPA's Final Rule does not 

require the Independence and Lake Catherine power plants to meet readily-

achievable, cost-effective limits for NOx pollution, the rule is not sufficiently 

protective of wilderness areas and wildlife refuges that NPCA and Sierra Club 

members use and enjoy or the air that they breathe. 

By failing to require adequate reductions in NOx pollution from the 

Arkansas power plants that cause haze, the Final Rule harms the protected 

recreational, environmental, aesthetic, and health interests of the thousands of 

NPCA and Sierra Club members who use and enjoy Arkansas's and Missouri's 

Class I areas and breathe the air in Arkansas and Missouri. 14 As the declarations 

13 All declarations cited in this brief are in the addendum to this brief 
14 See, e.g., Declaration of Janet Nye ,-r 6 (Dec. 7, 20 16) (haze pollution in the 
Upper Buffalo diminishes the "vistas of the Ozarks"); Declaration of Don 
Castleberry ,-r,-r 3, 6 (Jan. 26, 2017) (describing regular visits to the Upper Buffalo 
Wilderness Area to hike, boat, and take photographs and describing the haze can 
be seen in the Upper Buffalo from places "such as Hawksbill Overlook"); 
Declaration of G. Thomas McKinney ,-r 10 (Jan. 12, 2017) ("nothing more 
dispiriting" than traveling to places in the Upper Buffalo and "finding the view 
ruined by haze"); Declaration of Robert Allen ,-r,-r 5-6 (Jan. 9, 2017); Declaration of 
Jennifer Conner ,-r 8 (Dec. 7, 2016); Declaration of Jonathan Hickey ,-r,-r 8-9 (Jan. 6, 
2017); Declaration of Glen Hooks ,-r,-r 14, 16 (Jan. 5, 2017) ("concerned about the 
impacts of haze pollution" on health); see also Declaration ofHuda Fashho ,-r 4 
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submitted with this brief demonstrate, members ofNPCA and Sierra Club visit and 

enjoy the spectacular views and breathe the air in the Class I areas in Arkansas and 

Missouri that are impaired by air pollution from Arkansas sources. NPCA and 

Sierra Club members hike, canoe, birdwatch, identify wildflowers, and enjoy and 

photograph the panoramic views in the Upper Buffalo Wilderness Area, especially 

the scenic views of the Upper Buffalo River bluffs and from the top of Hawks bill 

Crag (which locals refer to as Whitaker Point). Allen Decl. ,-r,-r 4-5; Conner Decl. ,-r 

8; Hooks Dec I. ,-r,-r 9-11; McKinney Dec I. ,-r,-r 7 -8; Nye Dec I. ,-r 3; Castleberry Dec I. 

,-r,-r 3, 7. Sierra Club member Thomas McKinney also hikes in the Caney Creek 

Wilderness Area. McKinney Decl. ,-r 9. In Missouri, Sierra Club member Jonathan 

Hickey has been visiting the Mingo National Wildlife Refuge-which he refers to 

as the "Serengeti of Missouri" because of its huge vistas and abundant wildlife-

for decades to canoe and kayak with friends and family. Hickey Dec I. ,-r,-r 6-9. 

Sierra Club member Jennifer Conner enjoys visiting the Hercules-Glades 

\X/ilderness .LA1rea because of its unique \:vildlife and the magnificent vie\:vs from 

some of the tallest Ozark peaks in the region. Conner Dec I. ,-r,-r 5-7. Each of these 

NPCA and Sierra Club members regularly visits these parks to enjoy the unique 

vistas, and therefore each is harmed by the haze that diminishes views in these 

(Nov. 29, 2016) (Sierra Club has 2,597 members who live in Arkansas, and 9,000 
members in Missouri). 
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otherwise wild places. Allen Dec I. ,-r 5; Conner Dec I. ,-r,-r 7 -8; Hickey Dec I. ,-r 9; 

Hooks Decl. ,-r 11; McKinney Dec I. ,-r,-r 9-10. 

Each of these NPCA and Sierra Club members, along with thousands of 

other members, also live or work in Arkansas or Missouri, Allen Decl. ,-r 2; 

Castleberry Decl. ,-r3; Conner Decl. ,-r 2; Hickey Decl. ,-r 2; Hooks Decl. ,-r 2; 

McKinney Decl. ,-r 2; Nye Decl. ,-r 3, and are therefore harmed by breathing excess 

air pollution from Arkansas power plants. See generally Thurston Decl. ,-r,-r 3, 6-7, 

47-50 (describing adverse human health impacts associated with breathing air 

pollution from power plants, and modeling and quantifying public health impacts 

in 14 states from pollution emitted by the Arkansas power plants at issue). As 

demonstrated by modeling conducted by Dr. George Thurston, requiring more 

stringent pollution controls for NOx at Independence and Lake Catherine would 

avoid more than $70 million annually in public health costs associated with the 

increased incidence of asthma and cardiovascular illness, premature mortality, and 

lost \:vork and school days caused by pollution from those t\x;o po\:ver plants. See 

Thurston Decl. ,-r 44, tbl. 3. Thus, NPCA and Sierra Club members are reasonably 

concerned about the adverse health and environmental impacts of EPA's decision 

not to require more stringent pollution controls for NOx at Independence and Lake 

Catherine. See, e.g., Allen Decl. ,-r,-r 8, 11-13; Hickey Decl. ,-r,-r 12-13, 17; Hooks 

Decl. ,-r,-r 14-16, 21-22; McKinney Decl. ,-r,-r 12, 15-16. The Supreme Court and this 
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Circuit have long held that "reasonable concerns" about harm to aesthetic, 

recreational, or health interests are sufficient to demonstrate injury-in-fact for 

purposes of Article III standing. 15 

Further, these injuries to the NPCA and Sierra Club members' aesthetic, 

recreational, and health interests are fairly traceable to EPA's failure to require 

adequate pollution controls for the Lake Catherine and Independence power plants. 

IfNPCA and Sierra Club were to prevail, and EPA were to require more stringent 

pollution controls at these three power plants, then there would be a reduction in 

the haze pollution that harms NPCA and Sierra Club members' recreational, 

aesthetic, and health interests. The causal link between NPCA and Sierra Club 

members' injuries and the inadequate pollution limits in the Final Rule satisfies the 

traceability requirement for Article III standing. See Nat'/ Wildlife Fed'n v. Agric. 

Stabilization & Conservation Serv., 901 F.2d 673,677-78 (8th Cir. 1990) (finding 

that plaintiffs' alleged injuries stemming from the destruction of wetlands were 

fairly traceable to an exemption from a la\x; that discouraged converting \:vetlands 

to cropland). 

15 See Friends of the Earth, Inc., 528 U.S. at 183-84 (noting "environmental 
plaintiffs adequately allege injury in fact when they aver that they use the affected 
area and are persons 'for whom the aesthetic and recreational values of the area 
will be lessened' by the challenged activity," or when they allege "reasonable 
concerns about the effects" of a particular activity on their protected interests 
(citation omitted)); Sierra Club v. U.S Army Corps of Eng'rs, 645 F.3d 978, 989 
(8th Cir. 2011 ). 
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Further, these aesthetic, recreational, and health harms caused by the Final 

Rule would be redressed by the Court granting this petition for review. !d. (finding 

that harm stemming from the destruction of wetlands could be redressed by a 

decision that would prevent further destruction). On remand, if EPA adopts more 

stringent requirements for the reduction ofNOx pollution from Independence and 

Lake Catherine power plants, then the aesthetic, recreational, and health harms to 

NPCA and Sierra Club members would be redressed. Allen Decl. ,-r,-r 12-13; 

Conner Dec I. ,-r 13; Hickey Dec I. ,-r,-r 18-19; Hooks Dec I. ,-r,-r 22-23; McKinney Dec I. 

,-r,-r 16-17; see generally Franklin v. Massachusetts, 505 U.S. 788, 801-03 (1992) 

(holding redressability prong satisfied by request for declaratory relief even though 

any actual relief would require discretionary determination by President); Bennett 

v. Spear, 520 U.S. 154, 170-71 (1997) (plaintiffs satisfied the "relatively modest" 

redressability requirement where a finding that the agency had acted illegally 

would require the agency to reevaluate its final decision); cf Iowa League of Cities 

v. EPA, 711 F.3d 844, 871 (8th Cir. 2013) (concluding that petitioners satisfied 

Article III's standing requirement "because 'there is some possibility that the 

requested relief,' namely remanding to the EPA for application of notice and 

comment procedures, would 'prompt the [EPA] to reconsider the decision that 

allegedly harmed"' the petitioners (quoting Massachusetts v. EPA, 549 U.S. 497, 

518 (2007))). 
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Finally, NPCA and Sierra Club satisfy the requirements of associational 

standing because the interests at stake are germane to the purposes of both of the 

organizations/6 and the defense of EPA's haze plan does not require the 

participation of any individual members. See Mausolfv. Babbitt, 85 F.3d 1295, 

1302 (8th Cir. 1996) (conservation organization had standing to intervene in a 

lawsuit seeking to lift restrictions on snowmobiling in national parks, which would 

have directly impacted the conservationists' concrete aesthetic and recreational 

interests); lnt'J Union, United Auto., Aerospace and Agric. Implement Workers of 

Am. v. Brock, 477 U.S. 274, 287-88 (1986) (holding union workers had 

associational standing where lawsuit raised a "pure question of law" and did not 

require evaluation of any of the "unique facts" personal to the union's members). 

Thus, NPCA and Sierra Club have standing to bring this case. 

III. THE INADEQUATE LIMITS ON NOx POLLUTION FROM THE 
INDEPENDENCE POWER PLANT ARE ARBITRARY AND 
CAPRICIOUS. 

EPA unlawfully failed to require adequate reductions in NOx pollution from 

16 Sierra Club's mission is to protect and restore wild places, and the organization 
has advocated across the country, including in Arkansas and Missouri, for regional 
haze plans that adequately protect human health and natural areas. Hooks Decl. ,-r,-r 
4-7; Hickey Decl. ,-r 4. Similarly, NPCA is a nonprofit organization with a mission 
of protecting and enhancing America's national parks for the use and enjoyment of 
present and future generations. Declaration of Stephanie Kodish ,-r,-r 4, 6-8 (Dec. 7, 
2016) (describing NPCA's mission and long-standing work to improve air quality 
in parks and wilderness areas in Arkansas). Over the past several years, NPCA has 
worked for effective regional haze plans and has participated in the rulemaking to 
develop the Arkansas regional haze plan. Id. ,-r,-r 4-8. 
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the Independence power plant, the second-largest source of air pollution in 

Arkansas. 80 Fed. Reg. at 18,991, JA __ . Independence emits over 13,000 tons 

ofNOx each year, which is more than double the NOx emissions from the next

largest emitter. !d. Despite having been built decades ago, Independence still 

lacks post-combustion pollution controls for NOx. See TSD for the Proposed FIP 

at 136, JA __ 

The Final Rule requires Independence to install the least-effective pollution 

controls forNOx, namely, LNB+SOFA. 81 Fed. Reg. at 66,353, JA __ . EPA 

did not even analyze more effective NOx controls for Independence. Instead, EPA 

relied on the analysis it had conducted for White Bluff, a different facility. 80 Fed. 

Reg. at 18,995, JA __ ("Since our proposed BART determination for the White 

Bluff facility is that LNB/SOF A is more cost effective (lower $/ton) than SNCR or 

SCR, and that the additional visibility benefits obtained as a result of the greater 

level of control SNCR and SCR offer over combustion controls are not worth the 

additional cost of SNCF'- or SCF'-, \:ve expect that the same \:vould apply to 

Independence Units 1 and 2."). EPA claimed that the incremental costs of more 

stringent controls such as SCR and SNCR are too high to justify the allegedly 

small incremental benefits of such controls. Response to Comments at 95-96, 

JA 

EPA's use ofthe White BluffNOx analysis for Independence is unlawful for 
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two reasons. First, White Bluff and Independence are subject to two separate legal 

requirements, each ofwhich has a different legal standard. White Bluff must 

install controls under BART, whereas Independence must install controls under 

reasonable progress. EPA acted unlawfully by substituting the legal standard for 

BART for the different legal standard for reasonable progress. 

Second, EPA's purported reliance on the BART analysis for White Bluff to 

determine reasonable progress controls for Independence fails because EPA altered 

the White Bluff analysis in one critical, and unlawful, way when it applied it to 

Independence. While visibility improvement is not a consideration in a reasonable 

progress analysis per the statutory factors, where EPA considered it anyway, the 

agency should have made the cumulative assessment part of the consideration. 

Whereas EPA considered the visibility benefits that controls at White Bluff would 

produce in both Arkansas and Missouri, EPA expressly declined to consider the 

benefits in Missouri from controls at Independence. Response to Comments at 96, 

Jil1 __ (''The visibility improvement projected to take place at Hercules-Glades 

and Mingo due to controls at Independence did not affect our proposed decision for 

reasonable progress controls."). EPA's failure to consider the benefits in Missouri 

is inconsistent with the statutory mandate to make reasonable progress at all Class I 

areas in the country, is inconsistent with EPA's approach to comparable analyses 

in other rules, and is illogical, because it considers all relevant costs but not all 
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relevant benefits. While EPA suggests that its approach is compelled by its prior 

approval of parts of the Arkansas haze plan, nothing in the prior approval action 

required or even authorized EPA's failure to consider all of the benefits of 

pollution controls at Independence. 

A. EPA Considered the Wrong Factors when it Determined the 
Reasonable Progress Controls for N08 for Independence. 

The fundamental flaw in EPA's approach to NOx controls for Independence 

is that EPA considered the wrong statutory factors. EPA required reductions in 

NOx pollution from Independence under the statutory requirement to make 

reasonable progress toward eliminating haze pollution, 42 U.S.C. § 749l(b)(2). 

The CAA instructs states, or EPA, to determine what constitutes reasonable 

progress by considering four factors: "the costs of compliance, the time necessary 

for compliance, and the energy and nonair quality environmental impacts of 

compliance, and the remaining useful life of any existing source subject to such 

requirements." !d.§ 749l(g)(l). 

Instead of applying these four statutory factors to technologies available for 

reducing NOx pollution from Independence, EPA relied on the BART analysis it 

had conducted for White Bluff to reject the most effective technologies, SNCR and 

SCR. 80 Fed. Reg. at 18,995, JA __ ("Since our proposed BART determination 

for the White Bluff facility is that LNB/SOFA is more cost effective (lower $/ton) 

than SNCR or SCR, and that the additional visibility benefits obtained as a result 
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of the greater level of control SNCR and SCR offer over combustion controls are 

not worth the additional cost of SNCR or SCR, we expect that the same would 

apply to Independence Units 1 and 2."). 

EPA analyzed Independence under the requirement to make reasonable 

progress, which must be determined based on the four factors listed in 42 U.S.C. § 

749l(g)(l). In contrast, White Bluff is subject to BART, which must be based on 

five factors: "the costs of compliance, the energy and nonair quality environmental 

impacts of compliance, any existing pollution control technology in use at the 

source, the remaining useful life of the source, and the degree of improvement in 

visibility which may reasonably be anticipated to result from the use of such 

technology." 42 U.S.C. § 749l(g)(2). The BART factors include two factors

existing pollution controls in use, and visibility improvement-which are not 

included in the definition of the reasonable progress requirement to which 

Independence is subject. Compare id. § 749l(g)(2), with id. § 749l(g)(l). 

F'-ecognizing that the expected visibility improvement from controls is not a 

statutory factor for reasonable progress, see id. § 749l(g)(l), EPA's draft guidance 

recommends that visibility not be considered at all in determining reasonable 

progress controls for a facility. EPA, Draft Guidance on Progress Tracking 
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Metrics at 15 (July 2016) 17 ("After the screening step, we recommend that states 

consider only the four statutory factors to determine whether control measures are 

necessary to achieve reasonable progress .... we do not recommend that states 

model visibility benefits and weigh those benefits against the four statutory factors 

to identify appropriate control measures."). If visibility is nonetheless considered, 

EPA recommends that visibility improvement be given less weight than the four 

factors listed in the CAA in 42 U.S.C. § 7491(g)(1). !d. ("[V]isibility is not an 

explicit fifth factor and does not have the same weight as the four statutory 

factors."). 

In short, EPA erred by relying on the White BluffNOx analysis as the basis 

for rejecting the most effective NOx controls for Independence, given that White 

Bluff is subject to the BART requirements but Independence is subject to the 

reasonable progress requirements. By relying on BART factors that are not 

included in the statutory definition of reasonable progress, EPA considered factors 

that Congress did not intend the agency to consider. See _L~1otor Vehicle _L~1frs. 

Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) 

("Normally, an agency rule would be arbitrary and capricious if the agency has 

relied on factors which Congress has not intended it to consider .... "). 

17 Available at https://www.epa.gov/sites/production/files/2016-
07 /documents/draft_regional_ haze _guidance july_ 20 16.pdf. 
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B. Had EPA Considered the Proper Statutory Factors for 
Reasonable Progress, the NOx Controls for Independence Likely 
Would Have Been Different. 

Had EPA used the proper legal test for reasonable progress controls, EPA 

likely would have reached a different decision because the four statutory factors all 

weighed in favor of more effective pollution controls than what EPA required. For 

the first statutory factor, "the costs of compliance," 42 U.S.C. § 7491(g)(1), EPA's 

analysis for White Bluff found that SCR, the most effective technology for 

reducing NOx pollution, has an average cost-effectiveness of between roughly 

$2,700 and $3,500 per ton,18 80 Fed. Reg. at 18,973, JA __ , which is well within 

the range for reasonable progress controls that EPA has required in other haze 

rules. See, e.g., 79 Fed. Reg. 74,818, 74,876, 74,882-83 (Dec. 16, 2014) (requiring 

dry scrubbers at Tolk which would cost $2,998/ton and $3,178/ton at each of the 

units); 78 Fed. Reg. 34,738,34,754-56, 34,757-78 (June 10, 2013) and 79 Fed. 

Reg. at 5185 (for Jim Bridger power plant Units 2 and 3, requiring SCR that would 

cost $3,015/ton and $2,961/ton); 77 Fed. Reg. 18,052, 18,082, 18,084, 18,087 

(Mar. 26, 2012) and 77 Fed. Reg. 76,871 (Dec. 31, 2012) (approving requirements 

that Nixon Unit 1 install a scrubber that would cost $3,744/ton and that Craig Unit 

3 install SNCR that would cost $4,887 /ton). 

18 As noted previously, EPA used the analysis of SNCR and SCR it had conducted 
for White Bluff as part of its analysis for Independence because EPA found that 
"the White Bluff and Independence Plants are sister facilities." 80 Fed. Reg. at 
18,992, JA_ 
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For the second factor, "the time necessary for compliance," 42 U.S.C. § 

7491(g)(1), it would be feasible to install SCR within 5 years, the standard 

compliance deadline. 80 Fed. Reg. at 18,973, JA __ . For the third factor, "the 

energy and nonair quality environmental impacts of compliance," 42 U.S.C. § 

7491(g)(1), EPA did not identify any significant, adverse impacts that would result 

from operation ofSCR. See 80 Fed. Reg. at 18,973, JA __ . For the fourth and 

final factor, "the remaining useful life of any existing source subject to such 

requirements," 42 U.S.C. § 7491(g)(1), EPA made no findings that weighed 

against SCR. See 80 Fed. Reg. at 18,973, JA __ . Thus, all four of the statutory 

factors weighed in favor of SCR or were neutral. 

EPA not only gave visibility improvement the same weight as the four 

statutory factors for reasonable progress but also ignored half of the visibility 

improvement from NOx controls at Independence. EPA calculated that pollution 

controls would have the biggest benefits at two areas in Arkansas and two areas in 

11issouri. !d. at 18,996, tbl. 66, LA~ __ (showing that NOx controls would 

improve visibility at Caney Creek and Upper Buffalo in Arkansas, and Hercules

Glades and Mingo in Missouri). Yet EPA refused to consider the benefits at the 

Missouri areas. Specifically, EPA deliberately failed to consider the visibility 

improvement at Missouri Class I areas. Response to Comments at 96, JA __ 

("The visibility improvement projected to take place at Hercules-Glades and 
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Mingo due to controls at Independence did not affect our proposed decision for 

reasonable progress controls."). 

EPA's decision to consider some visibility benefits (even though visibility is 

not one of the statutory factors in a reasonable progress determination) yet ignore 

the visibility benefits at Missouri Class I areas, cannot be reconciled with the 

statutory mandate that each haze plan make reasonable progress toward improving 

visibility at each Class I area. Where EPA considered visibility anyway, it should 

have made the cumulative visibility benefits assessment part of the consideration. 

The statute requires "each applicable implementation plan for a State ... to contain 

such emission limits, schedules of compliance and other measures as may be 

necessary to make reasonable progress toward meeting the national goal specified 

in subsection (a) of this section." 42 U.S.C. § 749l(b)(2). Subsection (a), in turn, 

states that "Congress hereby declares as a national goal the prevention of any 

future, and the remedying of any existing, impairment of visibility in mandatory 

class I Federal areas \:vhich impairment results from manmade air pollution." !d. § 

749l(a)(l ). 

By considering visibility benefits, EPA has unlawfully attempted to rewrite 

the statute, an error compounded by the agency's decision to exclude consideration 

of benefits at out-of-state areas in Missouri. The national goal is to eliminate 

existing haze pollution "in mandatory class I Federal areas." !d.§ 749l(a)(l). 
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EPA's action here rests on impermissibly rewriting the statutory goal as the 

elimination of haze "in mandatory in-state class I Federal areas." But it is a "core 

administrative-law principle that an agency may not rewrite clear statutory terms to 

suit its own sense of how the statute should operate." Uti!. Air Regulatory Grp. v. 

EPA, 134 S. Ct. 2427,2446 (2014). Further, statements elsewhere in the 

rulemaking contradict EPA's decision to exclude the visibility benefits for out-of-

state Class I areas in its analysis regarding Independence. In defending other 

decisions in the Final Rule, EPA stated that it should consider impacts at all 

affected Class I areas: 

Nothing in the Regional Haze Rule suggests that a state (or EPA in 
issuing a FIP) should ignore the full extent of the visibility impacts 
and improvements from controls at multiple Class I areas. Given that 
the national goal of the program is to imp rove visibility at all Class I 
areas, it would be short -sighted to limit the evaluation of the visibility 
benefits of a control to only the most impacted Class I area. We 
believe such information is useful in quantifying the overall benefit of 
controls. As discussed in our proposal, we evaluated the statutory 
factor, visibility benefits anticipated due to controls, at each Class I 
area in making BART determinations and considered the visibility 
benefits in consideration of controls for reasonable progress. 

Response to Comments at 374, JA __ (emphasis in original). 

In addition to being inconsistent with the statute and EPA's approach 

elsewhere in this rule, EPA's failure to consider visibility benefits at Missouri 

Class I areas is inconsistent with EPA's actions in other haze rules. For example, 

EPA found that the State of Arizona violated the CAA when the state failed to 
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consider visibility improvement at all affected Class I areas from NOx controls at 

Unit 1 ofthe Chollapowerplant; because ofthe State's legal violation, EPA 

disapproved the State's proposed NOx controls for Cholla Unit 1. 77 Fed. Reg. 

42,834, 42,849 (July 20, 2012) ("[The Arizona Department of Environmental 

Quality] also overlooked comparable benefits at seven Class I areas besides 

Petrified Forest, thereby understating the full visibility benefits of the candidate 

controls."). In federal plans, EPA has routinely considered the visibility benefits of 

NOx controls at both in-state and out-of-state Class I areas. See, e.g., 77 Fed. Reg. 

at 24,065, 24,067 (Montana) (when evaluating reasonable progress controls for 

NOx at Colstrip Units 3 and 4, considering visibility benefits at out-of-state areas 

in Wyoming, the North Absaroka and Washakie Wilderness Areas); 77 Fed. Reg. 

at 33,056 (Wyoming) (in evaluating reasonable progress controls for NOx at Dave 

Johnston Units 1 and 2, considering visibility benefits at an out-of-state Class I 

area in South Dakota, Wind Cave National Park); 79 Fed. Reg. at 5048 (Wyoming) 

(in approving the most stringent NOx controls for Jim Bridger Units 3 and 4, 

noting that "[ w ]e also considered the visibility improvements at other impacted 

Class I areas," including out-of-state Class I areas such as Yellowstone National 

Park in Montana and Rocky Mountain National Park in Colorado). Without any 

rational explanation, EPA arbitrarily deviated from its past practice and failed to 

consider how reducing NOx emissions from Independence would improve 
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visibility in Missouri. See Grace Healthcare of Benton, 603 F.3d at 422 

("unexplained departure from prior agency practice is arbitrary and capricious"). 

Finally, EPA's decision to ignore half of the benefits from NOx controls at 

Independence is irrational, given that EPA considered all of the costs of such 

controls. See Response to Comments at 95-96, JA __ -_. It is fundamentally 

irrational to conduct a cost-benefit analysis that considers all of the costs but only 

half the benefits. 

In short, EPA's failure to consider the full visibility benefits of more 

effective NOx controls and the failure to weigh such benefits appropriately renders 

the NOx limits for Independence arbitrary and capricious and otherwise unlawful. 

Accordingly, the Court should remand the NOx limits for Independence contained 

in 40 C.F .R. § 52.173( c )(24) with appropriate instructions to the agency to correct 

its errors. 

C. EPA's Prior Approval of Parts of the Arkansas Haze Plan Neither 
Compelled Nor Authorized EPA to Ignore the Benefits at 
Missouri Class I .L~reas. 

In response to comments, EPA suggested that its reasonable progress 

analysis for Independence did not have to consider how pollution controls would 

improve visibility at Missouri's Class I areas because EPA already had approved 

the consultation between Arkansas and other states, including Missouri, and 

approved Arkansas's determination that no additional emission reductions are 
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needed to address Arkansas's impacts to out-of-state Class I areas. See Response 

to Comments at 96, JA_; see also 76 Fed. Reg. at 64,215; 77 Fed. Reg. at 14,605, 

14,625, JA __ , __ . EPA's argument confuses the issues. NPCA and Sierra 

Club did not contend that EPA must analyze whether pollution controls are 

necessary at Independence solely in order to make progress at out-of-state Class I 

areas, such as those in Missouri. Instead, NPCA and Sierra Club argued that given 

that EPA considered a factor-visibility benefits-not included in the definition or 

reasonable progress, consideration of visibility benefits at all Class I areas is 

necessary to accurately determine control requirements. 

Having concluded that additional controls at Independence would be cost 

effective, EPA cannot simply ignore its own evidence that such controls would 

lead to significant benefits in Missouri. See 80 Fed. Reg. at 18,996, JA __ 

(calculating how installing controls at Independence would improve visibility at 

Hercules-Glades National Wildlife Refuge and the Mingo Wilderness Area in 

11issouri). In the F'-esponse to Comments document, EP~A,.. did not identify any 

passage in EPA's prior approval of parts of the Arkansas plan in which EPA stated 

that it was lawful to ignore visibility benefits at Missouri Class I areas. 

EPA's failure to identify any passage in the prior approval action which 

either requires or authorizes its action here is unsurprising. As discussed above, 

supra pages 39-40, EPA's action here is inconsistent with its actions in other haze 
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rulemakings. Given that EPA has not provided a rational explanation for taking 

action inconsistent with its past practice of considering visibility benefits at all 

affected Class I areas, EPA's NOx limits for Independence are arbitrary and 

capricious. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016) 

("[A]n '[u]nexplained inconsistency' in agency policy is 'a reason for holding an 

interpretation to be an arbitrary and capricious change from agency practice."' 

(quoting Nat 'l Cable & Telecomm. Ass 'n v. Brand X Internet Servs., 545 U.S. 967, 

981 (2005))). 

IV. THE LAKE CATHERINE NOxBART DETERMINATION IS 
iNCONSiSTENT WiTH EPA'S PRiOR APPKOACH TO LAKE 
CATHERINE AND WITH EPA'S POLICY FOR ALL OTHER BART 
SOURCES. 

EPA concluded that Lake Catherine need not install more stringent NOx 

pollution control technologies, namely SCR or SNCR, based on an approach to 

baseline emissions that is arbitrary and inconsistent with EPA's approach both in 

the four corners of this rule and in other rules. 

Using a consistent approach for calculating baseline emissions is critical in 

determining whether a particular control technology is cost-effective, which EPA 

recognizes, 19 and cost-effectiveness is one of the main criteria EPA uses in 

determing the appropriate pollution control requirement. To explain: When a plant 

19 "Average cost effectiveness means the total annualized costs of control divided 
by annual emissions reductions" from the pollution controls in question. 40 C.F .R. 
pt. 51, app. Y § IV(D)(4)(c). 
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has higher baseline emissions, it means the plant emits more total tons of pollution 

than another plant with lower baseline emissions. In turn, any control technology 

(which reduces emissions by a certain percentage) added to a plant with higher 

baseline emissions will reduce more total tons of pollution as compared to the tons 

of pollution reduced by the same technology at the plant with lower baseline 

em1sswns. 

A plant may have higher baseline emissions if it runs more than another 

plant, which is reflected in a higher capacity factor. By contrast, the capital cost to 

install pollution controls are relatively fixed and largely independent of how much 

a plant operates. So, installing a certain control technology on a plant with higher 

baseline emissions may be deemed cost-effective (when comparing tons of 

pollutant removed to the capital cost to install the control), while installing that 

same control technology on a plant with lower baseline emissions may be deemed 

not cost-effective (because fewer tons of pollutant are removed for the same price). 

For Lake Catherine, EPi\~ departed from its policy of using 2001-2003 data 

to determine baseline emissions and, instead, used more recent data to calculate a 

lower emissions baseline. But Lake Catherine had a much higher capacity factor 

during the 2001-2003 time period which EPA used for other BART analyses. 

During 2001-2003, Lake Catherine's average capacity factor was 21.23%, more 

than double the 10% capacity factor EPA used in its analysis. See Response to 
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Comments at 314, JA __ . EPA arbitrarily disregarded the 2001-2003 data and 

instead relied on an unenforceable, and dramatically lower capacity factor for Lake 

Catherine. This skewed the BART analysis to make more stringent controls appear 

less cost-effective than they really are. As explained below, EPA's BART 

determination for Lake Catherine is arbitrary and capricious for three reasons. 

A. EPA Violated the Agency's Own Guidelines, Without Adequate 
Explanation. 

First, in failing to require Lake Catherine to install readily-available, cost-

effective controls for NOx pollution, the agency arbitrarily departed from its own 

regulations and guidance. In conducting source-specific BART determinations, 

EPA guidelines provide that the emissions baseline "should represent a realistic 

depiction of anticipated annual emissions" for the unit. 40 C.F.R. pt. 51, app. Y § 

IV(D)( 4)( d)(l ). In implementing these guidelines, EPA's long-standing policy is 

to use 2001-2003 emissions data to determine baseline emissions, unless a source 

has installed new pollution controls after the 2001-2003 time period. See, e.g., 81 

Fed. Reg. 43,894, 43,904 (July 5, 2016) ("we continue to use a baseline period for 

emissions (2001-2003) that predates the installation ofLNB/SOFA at the four 

BART units"); 80 Fed. Reg. 50,591, 50,592 (Aug. 20, 2015) (proposing to approve 

a BART limit where "Florida set this limit by considering NOx emissions data for 

Unit 1 from 2001-2003, the baseline period used by the State as the basis for its 

BART determination for Mcintosh."), 80 Fed. Reg. 64,344 (Oct. 23, 2015) 
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(finalizing what EPA had proposed). Where, as here, a utility projects that in the 

future it "will differ from past practice, and if this projection has a deciding effect 

in the BART determination," then EPA "must" make those operating parameters or 

assumptions legally enforceable. 40 C.F.R. pt. 51, app. Y § IV(D)(4)(d)(2). In the 

absence of an enforceable limitation, EPA's guidance requires the agency to 

calculate baseline emissions "based upon continuation of past practice"-that is, 

based upon 2001-2003 emissions data. See id. 

Here, EPA's cost-effectiveness analysis for Lake Catherine is arbitrarily 

based on an unenforceable 10% capacity factor. In other words, EPA assumed that 

Lake Catherine will run at only 10% of its maximum operating capacity, even 

though, legally, the plant can run at 100% capacity. Moreover, there is no 

evidence in the record that Lake Catherine installed new controls to reduce NOx 

emissions after 2001-2003. See Victoria R. Stamper, Technical Support Document 

to Comments of Conservation Organizations, EPA Docket ID No. EPA-R06-0AR-

2015-0189-0171, at 52 (Aug. 5, 2015), LA~ __ ("Stamper Report"). EPA 

provided no rational explanation for departing from its own regulations and policy, 

which require emissions to be based on a 2001-2003 baseline or an enforceable 

emission limit. "Agencies are free to change course as their expertise and 

experience may suggest or require, but when they do so they must provide a 

'reasoned analysis indicating that prior policies and standards are being 
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deliberately changed, not casually ignored."' Ramaprakash v. Fed. Aviation 

Admin., 346 F.3d 1121, 1124-25 (D.C. Cir. 2003) (quoting Greater Boston 

Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970)). 

B. EPA Committed the Same Error EPA Faulted the State for 
Making. 

Second, EPA's reliance on an unenforceable, 10% capacity factor is 

inconsistent with EPA's disapproval of the Arkansas regional haze SIP and with 

EPA's BART determinations for other Arkansas facilities. EPA proposed to 

disapprove the State of Arkansas's NOx BART determination for Lake Catherine 

precisely because it was based on the use of a 10% capacity factor, which was 

unenforceable and did not reflect periods during which the unit ran at capacity 

factors much higher than 10%. See 76 Fed. Reg. at 64,204. "Any cost 

effectiveness analysis based on a 10% capacity factor is likely to significantly 

inflate the cost per ton of controlling this unit," and "the assumed 10% capacity 

utilization should be supported by an enforceable limit." !d. 

In this rulemaking, commenters echoed EPA's criticism by pointing out that 

the use of a 10% capacity factor did not account for prior years in which Lake 

Catherine had a capacity factor higher than 10%, namely, 2001-2003. See Stamper 

Report at 52, JA __ . Indeed, between 2001-2003, Lake Catherine operated at 

more than double the capacity factor EPA used in its analysis. See id. EPA's 

reliance on Lake Catherine's recent, unenforceable operations to avoid imposing 
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more stringent NOx limits cannot be reconciled with the agency's statements 

proposing to disapprove the State's analysis. 

In the FIP, EPA arbitrarily reversed its position and found that it was 

reasonable to determine baseline emissions for Lake Catherine using a 10% 

capacity factor. Moreover, EPA declined to make the 10% capacity factor 

enforceable. EPA's rationale was that the agency places greater weight on the last 

five years of data, which show the unit operating below a 10% capacity factor; and 

that, even over the last 10 years, the average capacity factor is below 10%. 

Response to Comments at 314-15, JA __ -_. 

EPA's rationale is arbitrary and capricious because it conflicts with EPA's 

approach to every other BART determination in the FIP. For all facilities other 

than Lake Catherine, EPA did not use the last 5 years of emissions data or use an 

average of the last 10 years of data. Instead, for all other BART sources, EPA 

determined baseline emissions using data from 2001-2003. See 80 Fed. Reg. at 

18,948, LA~ __ (using 2001-2003 emissions data for the Georgia-Pacific 11ill), 

18,950, JA __ (using 2001-2003 emissions data for AECC Bailey), 18,957, 

JA __ (using 2001-2003 emissions data for AECC McClellan), 18,964, JA __ 

(using 2001-2003 emissions data for Flint Creek), 18,969, JA __ (using 2001-

2003 emissions data for the S02 analysis for White Bluff). 
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Other than Lake Catherine, the only exceptions to EPA's policy of using 

2001-2003 data were sources which had installed new pollution controls after the 

2001-2003 time period. !d. at 18,969, JA __ (using 2009-2011 data for the NOx 

analysis for White Bluff because new NOx controls were installed after 2003), 

18,979, JA __ (using 2009-2011 emissions data for S02 for Domtar Power Boiler 

No. 1 because the source installed new pollution controls after 2003). But unlike 

those two sources, Lake Catherine did not install new pollution controls after 2001-

2003. 

C. EPA's Approach to Lake Catherine is Inconsistent with the 
Agency's Approach to BART Determinations in Other Ruies. 

Finally, EPA's BART analysis for Lake Catherine is inconsistent with the 

agency's BART determinations in other haze plans. EPA has consistently 

followed the policy of using 2001-2003 emissions data to determine baseline 

emissions for BART sources, unless a source has installed new pollution controls 

after the 2001-2003 time period. See 81 Fed. Reg. at 43,920 ("Because the 

LNB/OFA were installed pursuant to Utah's proposed BART determination, we 

used the period 2001-2003, prior to the installation ofLNB/OFA at the Hunter and 

Huntington BART units, for baseline emissions, which in turn we used to evaluate 

the cost-effectiveness and visibility of control options."); 79 Fed. Reg. 46,514, 

46,527 (Aug. 8, 2014) (noting that the BART Guidelines "direct[] BART 
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determinations to conduct the five-factor analysis generally using a 2001-2003 

baseline."); see also id. at 5104. 

In the Response to Comments, EPA claimed that in other rules it had used 

data from years other than 2001-2003 to determine baseline emissions, but the only 

rule EPA pointed to, the Texas reasonable progress rule, is inapposite. See 

Response to Comments at 315 n.609, JA __ . In that rule, EPA imposed controls 

under the reasonable progress requirements. But EPA required controls at Lake 

Catherine under BART, not reasonable progress, so the Texas rule EPA points to 

does not support its action regarding Lake Catherine. 

EPA's arbitrary decision to treat Lake Catherine differently than other 

BART sources directly affected its choice ofNOx controls for Lake Catherine. 

EPA based the NOx BART limits for Lake Catherine on burners out of service, or 

BOOS, which EPA estimated would reduce annual NOx emissions by about 54%, 

whereas more stringent controls such as SNCR or SCR would reduce emissions by 

approximately 70% or 94%, respectively. See 80 Fed. Reg. at 18,977, LA~ __ . 

EPA rejected the more stringent pollution control technology SNCR because the 

incremental cost-effectiveness was allegedly too high, id. at 18,978, JA __ , and 

rejected the most stringent pollution control, SCR, because the average and 

incremental cost-effectiveness of SCR were allegedly too high. !d. 
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Had EPA used a realistic capacity factor based on Lake Catherine's 

permitted emission limits, the analysis would have differed substantially and would 

have favored controls more stringent than EPA required in the Final Rule. Indeed, 

using a more appropriate, higher capacity factor for the Lake Catherine BART 

analysis, the cost for SNCR and SCR to remove each ton ofNOx would have been 

lower. As a result, EPA would have been more likely to require one of these more 

stringent technologies, which are more effective than the technology EPA selected 

in the Final Rule.20 

In sum, by calculating baseline emissions for Lake Catherine in a manner 

inconsistent with the agency's approach to other BART determinations in this rule 

and other haze rules, EPA's BART determination for NOx for Lake Catherine is 

arbitrary and capricious. See Encino Motorcars, LLC, 136 S. Ct. at 2125-26 

("When an agency changes its existing position ... the agency must at least 

'display awareness that it is changing position' and 'show that there are good 

reasons for the ne\x; policy."' (quoting FCC v. Fox Television Stations, Inc., 556 

U.S. 502, 515 (2009)); Fox Television Stations, Inc., 556 U.S. at 515 ("An agency 

may not, for example, depart from a prior policy sub silentio ... "); Grace 

20 During 2001-2003, for example, Lake Catherine's average capacity factor was 
21.23%, more than double the 10% capacity factor EPA used in its analysis. See 
Response to Comments at 314, JA __ . Using an appropriate baseline, more 
stringent NOx controls would likely be well within the range of costs that EPA has 
deemed acceptable. See Stamper Report at 54-55, JA __ -_. 
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Healthcare of Benton, 603 F.3d at 422 ("unexplained departure from prior agency 

practice is arbitrary and capricious"). 

The Court should vacate and remand the NOx BART determination for Lake 

Catherine contained in 40 C.F.R. § 52.173(c)(l2) with instructions to the agency 

directing its reconsideration. See ANR Pipeline Co. v. FERC, 71 F.3d 897, 901 

(D.C. Cir. 1995) ("[W]here an agency departs from established precedent without a 

reasoned explanation, its decision will be vacated as arbitrary and capricious."). 

CONCLUSION 

For the foregoing reasons, NPCA and Sierra Club respectfully request that 

this Court remand the NOx emission limits for the Independence power plant 

contained in 40 C.F.R. § 52.173(c)(24)21 and the NOx emission limits for the Lake 

Catherine power plant contained in 40 C.F.R. § 52.173(c)(l2) with specific 

instructions for the EPA to consider more stringent pollution controls consistent 

with the appropriate statutory and regulatory standards and EPA past practice. The 

Court should uphold and leave in place all other provisions of the Arkansas 

regional haze FIP. 

21 NPCA and Sierra Club are not challenging the S02 emission limits for 
Independence contained in 40 C.F.R. § 52.173(c)(24). 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NATIONAL PARKS 
CONSERVATION ASSOCIATION 
and SIERRA CLUB 

Petitioners, 
No. 16-4309 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

(Consolidated with 16-4270) 

UNITED STATES ENVIRONMENTAL) 
PROTECTION AGENCY, and ) 
GINA MCCARTHY, Administrator, ) 
United States Environmental ) 
Protection Agency 

Respondents 

) 
) 
) 

MOTION OF ENTERGY ARKANSAS INC., ENTERGY MISSISSIPPI INC., 
ENTERGY POWER, LLC, ARKANSAS ELECTRIC COOPERATIVE 

CORPORATION, AND ENERGY AND ENVIRONMENTAL ALLIANCE 
OF ARKANSAS FOR LEAVE TO INTERVENE IN SUPPORT OF 

RESPONDENT EPA 

Pursuant to Rule 15(d) of the Federal Rules of Appellate Procedure, Entergy 

Arkansas Inc., Entergy Mississippi Inc., and Entergy Power, LLC (collectively 

"Entergy"), Arkansas Electric Cooperative Corporation ("AECC"), and Energy 

and Environmental Alliance of Arkansas ("EEAA") (collectively "Proposed 

Intervenors") respectfully move for leave to intervene in support of Respondents 
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Environmental Protection Agency and Gina McCarthy ("EPA") m the above

captioned case ("Motion"). 

Counsel for EPA has authorized Proposed Intervenors to represent that EPA 

consents to this Motion provided that all industry intervenors file a single standard

length intervenor brief. Counsel for petitioners National Parks Conservation 

Association and Sierra Club (collectively "Petitioners") have authorized Proposed 

Intervenors to represent that Petitioners take no position on this Motion. 

INTRODUCTION 

The Petitioners in this case challenge a final EPA rule published in the 

Federal Register at 81 Fed. Reg. 66,332 (Sept. 27, 2016), entitled "Promulgation 

of Air Quality Implementation Plans; State of Arkansas; Regional Haze and 

Interstate Visibility Transport Federal Implementation Plan" ("FIP"). Entergy and 

EEAA members, including AECC, are co-owners of four coal-fired electric 

generating units ("EGU s") regulated by the FIP, two at the White Bluff Electric 

Power Plant ("\Vhite Bluff') and ~.vo at the Independence Steam Electric Station 

("Independence"). EEAA members, including AECC, also are co-owners of the 

coal-fired EGU at Flint Creek Electric Power Plant ("Flint Creek"), which also is 

regulated by the FIP. The FIP establishes emissions limits for sulfur dioxide 

("S02") and nitrogen oxides ("NOx") at all three power plants, which will require 

controls that will impose costs exceeding $2 billion, and also establishes the 
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compliance deadlines for the installation of these controls. The Proposed 

Intervenors move to intervene to defend against more stringent regulatory 

requirements sought by Petitioners that would impose even greater costs on White 

Bluff, Independence, and Flint Creek. 

ARGUMENT 

A. Proposed Intervenors Are Entitled to Intervention Under Fed. R. 
App. P. 15(d) 

Intervention under the Federal Rules of Appellate Procedure requires that a 

party seeking to intervene file a motion within 30 days after the petition for review 

is filed and include "a concise statement of interest of the moving party and the 

grounds for intervention." Fed. R. App. P. 15(d). 1 Intervention is appropriate 

when the intervenor has a direct and substantial interest in the outcome of the 

action. See, e.g., Yakima Valley Cablevision, Inc. v. FCC, 794 F.2d 737, 744 (D.C. 

Cir. 1986). Here, the requirements of Rule 15( d) are easily satisfied. 

Proposed Intervenors have a direct and substantial interest in the outcome of 

Case Number 16-4309. EPA has promulgated a rule that imposes emissions limits 

for S02 and NOxon the White Bluff, Independence, and Flint Creek plants based 

on the installation of certain control technologies, along with deadlines for 

1 Rule 15( d) controls because the statutory provision of the Clean Air Act ("CAA''), the statute 
under which the FIP is promulgated, governing judicial review of EPA's decision is silent about 
motions to intervene by third parties. See 42 U.S.C. § 7607(b), (d)(8); Fed. R. App. P. 15(d); see 
also U.S. Steel Corp. v. EPA, 614 F.2d 843, 844 (3d Cir. 1979) (holding intervenor properly filed 
within thirty days pursuant to Rule 15(d) because the CAA is "silent with regard to 
intervention"). 
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compliance with the limits. The Petitioners filed comments with EPA raising 

arguments regarding the appropriate controls for White Bluff, Independence, and 

Flint Creek, and specifically requested more stringent emission limits based, in 

part, on more expensive controls for all three plants. Given that EPA rejected 

Petitioners' arguments with respect to the emissions limits that should apply to the 

three plants, Petitioners may raise at least some of those arguments in this case. 

Specifically, Petitioners may argue that EPA must impose NOx emissions limits 

based on the installation of even more stringent and expensive technology on the 

White Bluff, Independence, and Flint Creek plants. For example, in their 

comments, the Petitioners urged EPA to adopt more stringent NOx limits at White 

Bluff, claiming that "EPA has overestimated the costs of SCR [selective catalytic 

reduction], underestimated the visibility benefits of SNCR [selective non-catalytic 

reduction] and SCR, and underestimated the cost effectiveness of SCR and 

SN CR." Sierra Club Comments on Proposed FIP, at 22 (attached as Exhibit A to 

this :tvfotion). The Petitioners similarly argued that the Clean Air Act "require[s] 

far more than EPA is proposing as NOx controls for Independence .... EPA has 

set up a false choice by failing to consider more stringent controls such as SCR." 

!d. at 35. The Petitioners made similar arguments with respect to the Flint Creek 

plant. !d. at 15-18. 
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The Petitioners also may argue that EPA should require more stringent S02 

emissions limits on all three plants, based on the alleged emission reduction 

capabilities of the control technology that EPA determined should be installed. See 

id. at 10-14, 20-22, 31-34 (arguing that EPA should impose emissions limits of 

0.04 lb/MMBtu, instead of the finalized limit of 0.06 lb/MMBtu). The Petitioners' 

challenge therefore poses a direct threat to Proposed Intervenors' interests. Those 

interests cannot be adequately represented in this case without Proposed 

Intervenors' participation as a full party to this action. 

Proposed Intervenors' Motion is timely because it was filed within 30 days 

from November 28, 2016, the date Petitioners filed their Petition for Review. See 

Fed. R. App. P. 15(d). Intervention by Proposed Intervenors in this case will not 

disrupt the proceedings because the parties have not yet made any substantive 

filings and Petitioners' opening brief is not due until January 9, 2016. 2 

B. Proposed Intervenors Are Entitled to Intervention as of Right 
Under Fed. R. Civ. P. 24(a) 

Rule 24(a) of the Federal Rules of Civil Procedure supports intervention as 

of right. See Int'l Union v. Scofield, 382 U.S. 205, 216-17, 217 n.10 (1965) ("The 

Federal Rules of Civil Procedure, of course, apply only in the federal district 

courts. Still, the policies underlying intervention may be applicable in appellate 

2 On December 15,2016, State and Industry Petitioners and Respondents filed a joint motion to 
extend the briefing schedule for this case. If the motion is granted, Petitioners' opening brief 
would be due on February 17, 2017. 
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courts. Under Rule 24( a)(2) or Rule 24(b )(2), we think the charged party would be 

entitled to intervene."); see also Sierra Club, Inc. v. EPA, 358 F.3d 516, 517-18 

(7th Cir. 2004) ("Rule 15(d) does not provide standards for intervention, so 

appellate courts have turned to the rules governing intervention in the district 

courts under Fed. R. Civ. P. 24."). Rule 24 is to be construed liberally and doubts 

resolved in favor of proposed intervenors. See Kansas Pub. Employees Retirement 

Sys. v. Reimer & Koger Assoc., 60 F.3d 1304, 1307 (8th Cir. 1995). 

Under Rule 24(a)(2), a timely motion to intervene as of right must be 

granted when: ( 1) the movant has a recognized interest in the subject matter of the 

litigation; (2) the interest might be impaired by the disposition of the case; and (3) 

the interest will not be adequately protected by the existing parties. See South 

Dakota ex rel Barnett v. U.S. Dept. of Interior, 317 F.3d 783, 785 (8th Cir. 2003). 

As discussed above, this Motion is timely because it was filed less than 30 days 

after Petitioners filed their petition for review. 

Proposed Intervenors clearly satisfy the first t\:vo requirements for 

intervention as of right. As explained above, the Petitioners seek to force EPA to 

impose more stringent emissions limits on the White Bluff, Independence, and 

Flint Creek plants, which would increase the costs of installing control 

technologies well above the $2 billion currently required by the FIP. See supra 

Section A. Proposed Intervenors have a substantial and direct interest in the 
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subject of this case that could be impaired by the outcome of this action because a 

ruling by this Court in favor of the Petitioners would require Proposed Intervenors 

to spend significant sums of money on the installation of more stringent control 

technologies at their power plants by PIP-mandated deadlines in 2018 and 2020. 

See Nat'l Parks Conservation Ass 'n v. U.S. EPA, 759 F.3d 969,976 (8th Cir. 2014) 

(holding that power plant owner's property interests in its facility and its financial 

stake in the litigation are sufficient to satisfy the recognized interest requirement of 

Rule 24( a )(2), and a court order requiring EPA to impose control technology 

requirements on the power plant would impair these interests); Mille Lacs Band of 

Chippewa Indians v. Minnesota, 989 F.2d 994, 997-98 (8th Cir. 1993) (proposed 

intervenors' property interests, and a judgment favorable to the opposing party that 

may impair those interests, "easily satisfy" the first two requirements for 

intervention as of right). 

Proposed Intervenors also satisfy the third requirement to show that current 

parties to the litigation "may be" inadequate to represent Proposed Intervenors' 

interests. The Supreme Court has noted that "the burden of making that showing 

should be treated as minimal." Trbovich v. United Mine Workers, 404 U.S. 528, 

538 n.lO (1972); see also Mausolfv. Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996); 

Sierra Club v. Robertson, 960 F.2d 83, 86 (8th Cir. 1992) (noting that intervention 

by right is justified when the proposed intervenor's interest is minimally disparate 
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even where both parties share the same legal goal). As discussed above, Proposed 

Intervenors' interests are directly opposed to those of Petitioners, and hence 

Petitioners will not represent Proposed Intervenors' interests. 

Further, EPA cannot adequately represent Proposed Intervenors because it 

has a broader duty to the public as a whole and cannot focus solely on Proposed 

Intervenors' particular business and economic interests. See, e.g., John Doe #1 v. 

Glickman, 256 F.3d 371, 381 (5th Cir. 2001) ("[A] governmental agency ... must 

represent the broad public interest, not just the [Intervenors'] concerns."). No 

presumption of adequate representation by a government party arises when the 

proposed intervenor seeks to protect local and individual interests not shared by the 

general citizenry, as is the case here. Mille Lacs , 989 F.2d at 1000-01. See also 

Mausolf, 85 F.3d at 1303 (no presumption applies when the proposed intervenors' 

concern is not a matter of "sovereign interest" because "there is no reason to think 

the government will represent it"). Proposed Intervenors' interests are not 

adequately represented by EPA because EPA already has imposed burdensome 

regulations on White Bluff, Independence, and Flint Creek in the FIP that are 

contrary to Proposed Intervenors' interests and Proposed Intervenors have filed 

their own petitions for review to challenge the FIP. See Petition for Review, 

Entergy Arkansas, et al., v. EPA, No. 16-4298 (8th Cir. Nov. 28, 2016); Petition 

for Review, Arkansas Electric Cooperative Corporation v. EPA, No. 16-4300 (8th 
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Cir. Nov. 28, 2016); Energy and Environmental Alliance of Arkansas v. EPA, No. 

16-4304 (8th Cir. Nov. 28, 2016). This demonstrates that EPA cannot adequately 

represent Proposed Intervenors' interests and may resolve or defend this action in a 

manner that does not correspond with Proposed Intervenors' interests. 

Additionally, EPA does not suffer any regulatory uncertainty or harm from 

its rulemaking and therefore does not have the same interests at stake as Proposed 

Intervenors, who must make long-range plans and budgeting decisions concerning 

White Bluff, Independence and Flint Creek based on the outcome of EPA's 

rulemaking. The interests of Proposed Intervenors are divergent from EPA's 

interests because the economic stakes of these decisions are high and will directly 

impact the Proposed Intervenors and the customers whose power is generated by 

White Bluff, Independence, and Flint Creek. For example, collectively, Entergy 

and EEAA members (including AECC) that co-own White Bluff and 

Independence will be required to spend approximately $2 billion to install the 

control technologies currently required by the FIP; these costs would increase if 

the Petitioners are successful in their suit. See Entergy Petition for 

Reconsideration and Request for Administrative Stay, at 2 (attached as Exhibit B 

to this Motion 3). This would pose an extreme hardship for AECC, for which these 

costs will be additive to the costs of control installation for Flint Creek, in which 

3 Exhibits to the Petition have been omitted for brevity. 
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AECC owns a fifty percent interest. AECC is a not-for-profit electric utility 

owned by 17 distribution cooperatives across the state of Arkansas ("members"), 

which in turn are owned by the utility customers they serve. See Arkansas Electric 

Cooperative Corporation's Petition for Reconsideration and Request for 

Administrative Stay, at 1 (attached as Exhibit C to this Motion). AECC's mission 

is to provide reliable, affordable, responsible electric service to its members. As a 

result, AECC is a consumer advocate representing more than 38 percent of the 

residential consumers in Arkansas, i.e. approximately 520,000 end-use consumers. 

!d. AECC's wholesale cost to its members is one of the lowest in the country at 

approximately 4.9 cents/kilowatt hour (kwh). Similarly, other EEAA members 

that co-own White Bluff and Independence are publicly owned municipal utilities 

responsible for providing affordable electricity to the communities they serve. 

This affordability is absolutely necessary for the large proportion of the low 

income households served by the Proposed Intervenors: Arkansas has the ninth 

lo\,vest per capita income in the United States, and 19.1 percent of its citizens and 

26 percent of the state's children live below the poverty level. !d. at 2. 

Additionally, as the majority owner of White Bluff and Independence, Entergy will 

carry most of the financial burden associated with installation of control 

technology, which may influence costs for consumers. 
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This case is analogous to National Parks Conservation Association v. EPA, 

in which this Court held that a power plant owner's interests in its facility diverged 

from EPA's general interests in assuring that the proper regulatory procedures are 

followed, thus satisfying the third prong of the Rule 24(a) test. 759 F.3d 969, 977 

(8th Cir. 2014). In that case, as here, the proposed intervenor owned the power 

plant targeted by environmental groups for the installation of pollution control 

technology, and it sought "to protect a more narrow and 'parochial' financial 

interest not shared by [the general public]." !d. (internal citations omitted). As this 

Court previously has noted, "EPA is ultimately tasked with the much broader 

responsibility of executing the CAA' s goal of preventing and remedying visibility 

impairments .... [and] would 'shirk its duty were it to advance the narrower interest 

of a private entity."' !d. (quoting Conservation Law Found. of New England, Inc. 

v. Mosbacher, 966 F.2d 39, 44 (1st Cir. 1992)). Finally, as in National Parks 

Conservation Association v. EPA, Proposed Intervenors can provide expertise on 

the issues in this dispute and cannot be assured that EPA's current position will 

remain static or unaffected by unanticipated policy shifts. !d. 

Additionally, Proposed Intervenor's interests in this case are not adequately 

represented in their independent challenges to the FIP. Proposed Intervenors' suits 

will address the inadequacies in EPA's FIP and the Agency's decision-making 

process in promulgating the FIP. Proposed Intervenors will be unable to address 
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arguments that Petitioners may make that the FIP should impose even more 

stringent requirements on White Bluff, Independence, and Flint Creek, because the 

possibility of stricter requirements are not at issue in Proposed Intervenors' own 

cases. Accordingly, Proposed Intervenors meet the minimal inadequate 

representation requirement and are entitled to intervene as of right. 

C. Alternatively, Proposed Intervenors Are Entitled to Permissive 
Intervention Under Fed. R. Civ. P. 24(b) 

Even if Proposed Intervenors are not entitled to intervene as of right, they 

should be permitted to intervene under Rule 24(b ). Permissive intervention is 

appropriate if a party "has a claim or defense that shares \~lith the main action a 

common question of law or fact." Fed. R. Civ. P. 24(b)(l)(B). The principal 

consideration is "whether the intervention will unduly delay or prejudice the 

adjudication of the original parties' rights." Fed. R. Civ. P. 24(b)(3); see South 

Dakota, 317 F.3d at 787 (citing U.S. v. Pitney Bowes, Inc., 25 F.3d 66, 73 (2d Cir. 

1994)). 

The common question at issue here is what emission limits EPA should 

impose on the White Bluff, Independence, and Flint Creek plants. Proposed 

Intervenors only seek adequate representation of their interests in defending 

against stricter limits than promulgated in the FIP. Neither EPA nor the 

Petitioners' rights would be prejudiced by the addition of Proposed Intervenors 

because their only interest in this case is to prevent the strengthening of the 
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requirements applicable to facilities that are co-owned by the Proposed 

Intervenors. 

D. Proposed Intervenors Have Constitutional Standing to Intervene 

Proposed Intervenors have Article III standing to intervene here.4 "To 

demonstrate [Article III] standing, a plaintiff must clearly allege facts showing an 

injury in fact, which is an injury to a legally protected interest that is 'concrete, 

particularized, and either actual or imminent.' ... The plaintiff must also show that 

the alleged injury is fairly traceable to the defendant's conduct and that a favorable 

decision will likely redress the injury." United States v. Metro. St. Louis Sewer 

Dist., 569 F.3d 829, 833-34 (8th Cir. 2009) (internal citations omitted). 

Proposed Intervenors will suffer significant injury in fact if Petitioners are 

successful. If this litigation results in a determination that stricter emissions limits 

apply to the White Bluff, Independence, and Flint Creek plants, Proposed 

Intervenors would be forced to install more costly control technology by deadlines 

falling in 2018 and 2021, or shut down the units by those dates and seek 

replacement generation. 

Second, these concrete and particularized injuries would be directly 

traceable to Petitioners' challenge, and could be favorably redressed by the Court's 

4 The standing requirement is most clearly applicable to plaintiff intervenors, whereas Proposed 
Intervenors are the equivalent of defendant intervenors. Proposed Intervenors nonetheless 
address the standing requirement, which they easily meet, out of an abundance of caution. 
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denial of the Petition. See Metro. St. Louis Sewer Dist., 569 F.3d at 834 (citing 

Lujan, 504 U.S. at 560) (a causal connection exists if the injury is fairly traceable 

to the challenged action and is not the result of a third party's independent action). 

An adverse decision by this Court would directly impact how much of an 

investment Proposed Intervenors would need to make in White Bluff, 

Independence, and Flint Creek to keep those plants in compliance with the FIP. 

EPA's FIP currently requires an investment of more than $2 billion in control 

technology on the plants; the imposition of more stringent controls sought by the 

Petitioners would require an even larger expenditure. If this Court affirms EPA's 

FIP, the onerous burdens posed from stricter emission limits would no longer be a 

threat to Proposed Intervenors, thus satisfying the redressability prong. See Nat 'l 

Parks Conservation Ass 'n v. EPA, 759 F.3d at 975 (holding that proposed 

intervenor EGU owner established injury in fact, causation, and redressibility 

because the control technology the environmental groups sought to impose could 

cost more than $280 million, and a rejection of the environmental groups' claims 

would redress this injury). Proposed Intervenors therefore have Article III 

standing for this proceeding. 

CONCLUSION 

For the foregoing reasons, Proposed Intervenors respectfully request that this 

Court grant their motion to intervene as party-respondents. 
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1. Background and Overview of the Federal Regional Haze Regulation 

1.1. General Background I History ofF ederal Regional Haze Rule 

In amendments to the Clean Air Act (CAA) in 1977, Congress added Section 169 (42 U.S.C. 
7 491) setting forth the following national visibility goal of restoring pristine conditions in 
national parks and wilderness areas: 

"Congress hereby declares as a national goal the prevention of any future, and the 
remedying of any existing, impairment of visibility in mandatory Class I Federal 
areas which impairment results from man-made air pollution." 

Over the following years modest steps were taken to address the visibility problems in Class I 
areas. The control measures taken mainly addressed "Plume Blight" from specific pollution 
sources, and did little to address regional haze issues in the Eastern United States. Plume blight 
is the visual impairment of air quality that manifests itself as a coherent plume. This results from 
specific sources, such as a power plant smoke stack, emitting pollutants into a stable atmosphere. 
The pollutants are then transported in some direction with little or no vertical mixing. 

When the CAA was amended in 1990, Congress added Section 169B (42 U.S.C. 7492), 
authorizing further research and regular assessments of the progress made so far. In 1993, the 
National Academy of Sciences concluded that "current scientific knowledge is adequate and 
control technologies are available for taking regulatory action to improve and protect visibility." 

In addition to authorizing creation of visibility transport commissions and setting forth their 
duties, Section 169B(f) of the CAA specifically mandated creation ofthe Grand Canyon 
Visibility Transport Commission (GCVTC) to make recommendations to the U.S. 
Environmental Protection Agency (EPA) for the region affecting the visibility of the Grand 
Canyon National Park. In June 1996, following four years of research and policy development, 
the GCVTC submitted its report to EPA. This report, as well as the many research reports 
prepared by the Commission, contributed invaluable information to EPA in its development of 
the federal regional haze rule. 

EPA's Regional Haze Rule was adopted July 1, 1999, and went into effect on August 30, 1999, 
see Appendix 1.1 Regional Haze Regulations -Final Rule. The Regional Haze Rule aimed at 
achieving national visibility goals by 2064. This rulemaking addressed the combined visibility 
effects of various pollution sources over a wide geographic region. EPA concluded that this 
meant that many states - even those without Class I Areas - would be required to participate in 
haze reduction efforts. EPA designated five Regional Planning Organizations (RPOs) to assist 
with the coordination and cooperation needed to address the visibility issues that states in the 
five regions share or have in common. Those states that make up the midsection of the 
contiguous United States were designated as the Central Regional Air Planning Association 
(CENRAP). Figure 1.1 is a map depicting the five RPO regions. 
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Regional Planning Organizations 
.ll&dwt1at RPO 

Fig. 1.1 - Regional Planning Organizations 

On May 24, 2002 the US Court of Appeals, DC District Court ruled on the challenge brought by 
the American Com Growers Association against EPA's Regional Haze Rule of 1999. The Court 
remanded to EPA the Best Available Retrofit Technology (BART) provisions ofthe rule, and 
denied industry's challenge to the haze rule goals of natural visibility and no degradation 
requirements. On July 6, 2005, EPA issued a revised BART rule. 

The federal requirements for visibility protection are contained in 40 CFR Chapter 51 Subpart P 
- Visibility Protection. The regional haze program requirements are located at 40 CFR 51.308. 
Arkansas submitted a Part I Visibility Plan on March 25, 1985 that was subsequently approved 
by EPA. The approved SIP meets the currently applicable requirements of 40 CFR § 51.302 and 
51.306. 

To facilitate the review of this State Implementation Plan (SIP) by the Environmental Protection 
Agency (EPA), Federal Land Managers (FLM), stakeholders and the public, ADEQ has prepared 
a cross-referenced "Guide to Locating Section 308 Requirements" that is included as Appendix 
1.2 herein. Appendix 1.2 is based on a checklist that was prepared by EPA for its use in review 
of regional haze SIP submittals that includes references and citations for specific Section 51.308 
requirements. ADEQ updated this checklist by inserting references to locations where these 
requirements are address in this SIP. 

1.2 Identification of Class I Areas 

In accordance with the requirements of 40 CFR 51.308, CENRAP and ADEQ have conducted 
assessments of emissions and modeled visibility impacts on a regional scale. These assessments, 
further described herein, indicate that various emissions sources located within the State of 
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Arkansas are likely to cause, or contribute to, regional haze in Class I Areas located both within 
and outside of the boundaries of the State. 

The State of Arkansas has two federal Class I areas within its borders. ADEQ has determined 
that sources located in Arkansas also contribute to regional haze in two additional Class I Areas 
that are located in the State of Missouri. Both of Arkansas's Class I Areas are designated as 
federally protected wilderness areas for which the United States Department of Agriculture 
(USDA) Forest Service is the FLM. 

In Arkansas, mandatory Class I Federal areas include the 14,460 acre Caney Creek 
Wilderness in Ouachita National Forest at Polk County (CACR) and the 11,801 acre Upper 
Buffalo Wilderness in the Ozark National Forest at Newton County (UPBU). The Upper Buffalo 
Class I Area includes the original wilderness area and the additions to it, but does not include the 
Buffalo National River. 

Potentially affected areas in other states are the two Class I areas in Missouri. These are the 
12,315 acre Hercules Glades Wilderness in the Mark Twain National Forest, located in Taney 
County Missouri (HEGL), approximately 25 miles (40 km) north of Boone County Arkansas; 
and the 8,000 acre Mingo National Wildlife Refuge located in Wayne and Stoddard Counties 
(MING), approximately 30 miles (48 km) north of Clay County, Arkansas. The respective FLMs 
are the USDA Forest Service and the U.S. Fish and Wildlife Service under the U.S. Department 
oflnterior. Figure 1.2 depicts the mandatory federal Class I areas throughout the country. 

The emission reductions achieved through implementation of this SIP and other federal, state and 
local measures will result in visibility improvements at Class I areas both within, and outside of, 
the State of Arkansas. These measures will also improve visibility throughout the region. 

Fig. 1.2- Mandatory Federal Class I Areas 
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List of Chapter 1 Appendices 
1.1 Regional Haze Regulations -Final Rule 
1.2 Guide to Locating Section 308 Requirements 
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2. General Planning Provisions 

Pursuant to the requirements of 51.308( a) and (b), Arkansas submits this SIP submission as 
adopted to meet the requirements ofEPA's Regional Haze Rules that were adopted to comply 
with requirements set forth in the CAA. Elements of this plan address the core requirements 
pursuant to CFR 40 51.308( d) and the Best Available Retrofit Technology (BART) components 
of 40 CFR 51.308( e). In addition, this SIP addresses Regional Planning, State and FLMs 
coordination, and contains a commitment to provide plan revisions and adequacy determinations. 

Arkansas has adopted this SIP in accordance with State laws and rules. Arkansas has the 
authority to adopt the SIP in accordance with local laws and rules, see Appendix 2.1(a). 

As required in Section 2.1 (f) of Appendix V to 40 CFR Part 51, Arkansas provided public notice 
of the opportunity to comment on the SIP on June 7, 2008 in a statewide newspaper, the 
Arkansas Democrat Gazette. Included in the notice to the public was announcement that a public 
hearing had been scheduled for on July 7, 2008. A copy of the draft Regional Haze SIP was 
made available at the ADEQ Headquarters, Public Records Center, Room 127, 5301 Northshore 
Drive, North Little Rock, Arkansas 72218. 

Arkansas provided the FLMs a draft copy of the Regional Haze SIP and solicited comments 
comment on the draft SIP on February 22,2008, see Appendix 2.l(b). 

Arkansas held public hearings regarding the SIP on July 7, 2008. Public comments, inclusive of 
those made by the FLMS are addressed and are summarized in Appendix 2.1 c. A responsive 
summary of all comments is provided in the final SIP document Appendix 2.1. 

List of Chapter 2 Appendices 
2.1 Summary of (a) legal authority; (b) public participation process; and, (c) public 

comments and responses (inclusive ofFLMS comments and responses). 
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3. Regional Planning 

In 1999, EPA and affected States/Tribes agreed to create five RPOs to facilitate interagency 
coordination on Regional Haze SIPs. The State of Arkansas is a member of the Central Regional 
Air Planning Association (CENRAP) RPO. Members of CENRAP are in the geographical areas 
listed in Table 3.1. Figure 3.1 shows a map of all five regional planning organizations. 

Table 3.1 CENRAP Geographical Area* 

Arkansas Iowa 
Kansas Louisiana 
Minnesota Missouri 
Nebraska Oklahoma 
Texas 

*Includes both state and tnbal areas 

ional Planning Organizations 

Figure 3.1 - Geographical Areas of Regional Planning Organizations 
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The governing body of CENRAP is the Policy Oversight Group (POG). The POG is made up of 
eighteen ( 18) voting members representing the states and tribes within the CENRAP region and 
non-voting members representing local agencies, the EPA, the Fish and Wildlife Service, Forest 
Service, and National Park Service. The POG facilitates communication with FLMs, 
stakeholders, the public, and with CENRAP staff. 

Since its inception, CENRAP has established an active committee structure to address both 
technical and non-technical issues related to regional haze. The work of CENRAP is 
accomplished through five standing workgroups: Data Analysis and Monitoring; Emission 
Inventory; Modeling; Communications; and Implementation and Control Strategies. 
Participation in workgroups is open to all interested parties. Ad hoc workgroups may be formed 
by the POG to address specific issues. Ultimately, policy decisions are made by the CENRAP 
POG. 

CENRAP has adopted the approach that the Regional Haze Rule requires the "States to 
establish goals and emission reduction strategies for improving visibility in all156 mandatory 
Class I parks and wilderness areas." The rule also encouraged states and tribes to work together 
in regional partnerships. 

This SIP utilizes data analysis, modeling results and other technical support documents prepared 
for CENRAP members. By coordinating with CENRAP and other RPOs, the State of Arkansas 
has worked to ensure that its long-term strategy and BART determinations provide sufficient 
reductions to mitigate visibility impacts on affected Class I areas. Data analyses, modeling 
results and other technical support documents are provided to CENRAP members through either 
the CENRAP website ( cenrap.org) or through a protocol (ftp) that allows users to copy files 
between their local system and the CENRAP network. 

List of Chapter 3 Appendices 

There are no Appendices in Chapter 3. 
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4. Arkansas and Federal Land Manager Coordination 

The 40 CFR 51.308(i) require coordination between the State of Arkansas and the Federal Land 
Managers (FLMs). FLMs are an integral part ofCENRAP's POG and the membership on 
standing committees. FLMs have contributed to the development of technical and non technical 
work as a result of that participation. In addition, opportunities have been provided by CENRAP 
for FLMs to review and comment on each of the technical documents developed by CENRAP 
and included in this SIP. The Arkansas Department of Environmental Quality (ADEQ) has 
provided agency contacts to the FLMs as required. In development of this plan, the FLMs were 
consulted in accordance with the provisions of 40 CFR 51.308(i)(2). 

ADEQ provided FLMs an opportunity for consultation, in person and at least 60 days prior to 
holding any public hearing on an implementation plan or plan revision. The FLMs comments can 
be found in Appendix 2.1(c). 

During the consultation process, the FLMs reviewed the SIP to evaluate: 

Assessment of the impairment of visibility in any Class I areas 
Recommendations on the development of reasonable progress goals 
Recommendations on the development and implementation of strategies to address 
visibility impairment. 

ADEQ sent the draft SIP to the FLMs on February 22, 2008. ADEQ notified the FLMs of public 
hearings held on July 7, 2008. ADEQ considered/incorporated the FLMs comments on the SIP 
draft as noted in Appendix 2.1 (c). 

ADEQ will continue to coordinate and consult with the FLMs during the development of future 
progress reports and plan revisions, as well as during the implementation of programs having the 
potential to contribute to visibility impairment in the mandatory Class I areas. The FLMs must 
be consulted in the following instances: 

Development and review of implementation plan revisions 
Review of 5-year progress reports 
Development and implementation of other programs that may contribute to impairment 
of visibility in Class I areas. 

Arkansas has consulted in person with FLMs during CENRAP meetings, and commits to 
continued consultation with them during the implementation of other programs having the 
potential to contribute to visibility impairment in the mandatory Class I areas. 

List of Chapter 4 Appendices 

4.1 Updated ADEQ Contact for FLMs 
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5. Assessment of Baseline and Current Conditions and Estimate of Natural Conditions in 
Class I Areas 

The goal ofthe Regional Haze Rule is to restore natural visibility conditions to the 156 Class I 
areas identified in the 1977 Clean Air Act Amendments. Sec. 51.301 ( q) defines natural 
conditions: "Natural conditions includes naturally occurring phenomena that reduce visibility as 
measured in terms oflight extinction, visual range, contrast, or coloration." The Regional Haze 
SIPs must contain measures that make "reasonable progress" toward this goal by reducing 
anthropogenic emissions that cause haze. For each Class I area, there are three metrics of 
visibility that are part of the determination of reasonable progress: 

1) baseline conditions 
2) natural conditions 
3) current conditions 

Each of the three metrics includes the concentration data of the visibility pollutants as different 
terms in the light extinction algorithm, with respective extinction coefficients and relative 
humidity factors. Total light extinction when converted to deciviews (dv) is calculated for the 
average of the 20 percent best and 20 percent worst visibility days. 

"Baseline" visibility is the starting point for the improvement of visibility conditions. It is the 
average of the Interagency Monitoring ofProtected Visual Environments (IMPROVE) 
monitoring data for 2000 through 2004 and can be thought of as "current" visibility conditions 
for this initial period. The comparison of initial baseline conditions to natural visibility 
conditions indicates the amount of improvement necessary to attain natural visibility by 2064. 
Natural visibility is determined by estimating the natural concentrations of visibility pollutants 
and then calculating total light extinction with the light extinction algorithm. (See Figure 5.1 as 
an example.) Each state must estimate natural visibility levels for Class I areas within its borders 
in consultation with FLMs and other states (51.308(d)(2)). "Current conditions" are assessed 
every five years as part of the SIP review where actual progress in reducing visibility impairment 
is compared to the reductions committed to in the SIP. 

Default and refined values for natural visibility conditions 

EPA's "Guidance for Estimating Natural Visibility Conditions Under the Regional Haze 
Program" (Sept 2003) provides states a "default" estimate of natural visibility. The default 
values of concentrations of visibility pollutants are based on a 1990 National Acid Precipitation 
Assessment Program report (Trijonis, J.C. (1990) NAPAP State of Science & Technology, vol. 
III). In the guidance, the United States is divided into "East" and "West" along the western 
boundary of the states one tier west of the Mississippi River. This division divides the CENRAP 
states into "East" which includes Arkansas (AR), Iowa (IA), Louisiana (LA), Minnesota (MN), 
and Missouri (MO) with seven Class I areas, and "West" which includes Kansas (KS), Nebraska 
(NE), Oklahoma (OK), and Texas (TX) with three Class I areas. In the two equations, only 
sulfate and organic carbon have different values, but the calculated deciview difference is 
significant. (See Appendix 5.2 for further discussion of the default equation.) 
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Figure 5.1 Determination of Natural Background 

~----------E-xam_p __ re_: ____ Rate-ttiat-Woiila-Ac-hleve _____________ : 
: Natural Conditions in 60 Years : 

Baseline 

(Visibility impairment 
in deciviews) 

Natural 

2004 

------------~ 
ultimate goal 

2018 2064 

Year 

In the guidance, EPA also provides that states may use a "refined approach" to estimate the 
values that characterize the natural visibility conditions of the Class I areas. The purpose of 
refinement would be to provide more accurate estimates with changes to the extinction algorithm 
that may include the following: the concentration values; factors to calculate extinction from a 
measured particular species and particle size; the extinction coefficients for certain compounds; 
geographical variation (by altitude) of a fixed value; and/or the addition of visibility pollutants. 
States can choose between the default and refined equations. One equation is used to calculate 
baseline and current conditions of visibility due to haze-causing pollutants and, with natural 
concentrations of the same pollutants the same equation is used to calculate natural visibility. 
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Equation 1: The old (default) algorithm 

bext ~ 3 X f(RH) X [Sulfate] 

+ 3 x f(RH) x [Nitrate] 

+ 4 x [Organic Carbon] 

+ 10 x [Elemental Carbon] 

+ 1 x [Fine Soil] 

+ 0.6 x [Coarse Mass] 

+10 

Equation 2: The new (refined) algorithm: 
Differences from the default are in bold. 

bext ~ 2 2 xf s RH )X ~mal SLif ct e ]+4. 8 xf L IRH )X ~arge SLif ct e ] 

T c 
m 

+24 xf 8 RH )x ~mal tqtrate ]+5. 1 xf L RH )x ~arge ~trcte ] 

+2 8 x ~mal Cigari c Carbon ]+6. 1 x ~arge Cigari c Carbon 

+ 10 x [Elemental Carbon ] 

+ 1 x [Fine Soil ] 

+1. 7 xf 88 RH )x ~ea S(H ] 

+ 0.6 x [coarse Mass ] 

+ Ra~ a gh Scattering 

+o. 33 x t-Jo 2 ppb )] 

S(t e Spedfi c 

( 

h bh e 1110 0 t 1sii f h\Wet trlifh e eae 
fee fla I ark <r nr a ill re s:s y li!s.V ot 

IDlU e 1 
cbC hltil ielt1ra 

] 

dt e 
s oAls cas 
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c 0 I i \n tts iic k ti a Ill lt 1 s u a w b ti s it <&r t ill e tha 
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-' - - " v r pe e --' - .c --- - ~ -- T ____ l __ 1_ ---- - ""'.1 c:e s s 1_ - -u e a Ig a 1 ut: s (L Mit uan nc nr a ern lalSS 

The refined equation was used by ADEQ to calculate visibility metrics for the purpose of 
developing its reasonable progress goal. Please refer to Appendix 5.2 for the IMPROVE 
Steering Committee's report on the justification for the use of the "refined" IMPROVE 
algorithm. 

re ni ot 
1il ill 
1 
l. 

The IMPROVE Steering Committee recommended to EPA a change to the light extinction 
equation. With this revision, a second set of "refined" numbers is being added to the IMPROVE 
and VIEWS websites for baseline and current condition values for each Class I area. States that 
choose the "corrected" algorithm that incorporate recent visibility research and analysis can also 
adopt new natural conditions values and document the reasonableness of these changes to EPA. 
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Consultation Regarding the Visibility Metrics 

Consultation among states is a requirement that is repeated in the Regional Haze Rule. As part 
of a "long-term strategy" for regional haze, a state whose emissions are "reasonably anticipated" 
to contribute to impairment in other states' Class I area(s) must consult with those states; 
likewise, the state must consult with any states whose emissions affect its own Class I area( s) ( 40 
CFR 51.308(d)(3)). 

A chief purpose of the RPO is to provide a means for states to confer on all aspects of the 
regional haze issue, including consultation on reasonable progress goals and long-term strategies 
based on the current (baseline) and natural visibility determinations. (This process is described 
in Chapter 3 "Regional Planning"). CENRAP has provided a forum for the member States and 
Tribes to consult on the determination ofbaseline and natural visibility conditions in each of the 
Class I areas. 

In addition, states in CENRAP have conferred with neighboring Class I area states outside 
CENRAP, both individually and by way of the states' RPO. Description of Arkansas's 
consultation process is located in Chapter 10 Section 3. 

The 40 CFR 51.308(i) requires Class I area states' coordination with FLMs which includes 
consultation on implementation, the assessment of visibility impairment, and recommendations 
regarding the reasonable progress goal and strategies for improvement. This consultation 
requirement is treated in Chapter 4. 

Through participation in CENRAP and as a state, Arkansas has completed this regulatory 
requirement. Chapter 4 provides details of actions taken to meet this requirement. 

5.1 Baseline Visibility Conditions 

Caney Creek W A has an established baseline visibility of 11.24 deciviews for the cleanest 20 
percent of the sample days and 26.36 deciviews for the 20 percent worst visibility days. This is 
based on sampling data collected at the IMPROVE monitoring site located on Eagle Mountain, 
Polk County, Arkansas. A three year average (2002 to 2004) was calculated for each value (both 
best and worst) in accordance with 40 CFR 51.308( d)(2). The light extinction and deciview 
visibility values for these worst and best days are based on data and calculations included in 
Appendix 5.1 ofthis SIP. The summary data with the concentration values, light extinction 
calculations, and deciview values are presented in tables in Appendix 5.1 

Upper Buffalo Wilderness Area (WA) has an established baseline visibility of 11.71 deciviews 
for the cleanest 20 percent of the sample days and 26.27 deciviews for the 20 percent worst 
visibility days. This is based on sampling data collected at the IMPROVE monitoring site 
located in Deer, Newton County, Arkansas. A five year average (2000 to 2004) was calculated 
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for each value (both best and worst) in accordance with 40 CFR 51.308( d)(2). The light 
extinction and deciview visibility values for these worst and best days are based on data and 
calculations included in Appendix 5.1 of this SIP. The summary data with the concentration 
values, light extinction calculations, and deciview values are presented in tables in Appendix 5 .1. 

5.2 Natural Visibility Conditions 

The state of Arkansas has within her boundary two mandatory Class I federal areas (Class I 
area), Upper Buffalo W A and Caney Creek W A which are managed by the United States Forest 
Service. Table 5.2 contains the natural conditions for the 20 percent(%) best days and the 20% 
worst days as well as the baseline visibility conditions for the 20% best and 20% worst days for 
each Class I area in Arkansas. Appendix 5.3 provides calculations and methodologies for 
estimating natural visibility conditions. 

5.1 Visibility Metrics for the Class I Areas in Arkansas 

Natural Back~round Conditions 
Class I Area Average for the Average for the Average for the Average for the 

20% Worst 20% Best Days 20% Worst 20% Best 
Days (deciview) Days Bext Days Bext 
(deciview) (Mm-1

) (Mm-1
) 

Caney Creek 11.58 4.23 21.16 4.33 
Upper Buffalo 11.57 4.18 21.54 4.23 

Baseline Visibility Conditions 2000 - 2004 
Class I Area Average for the Average for the Average for the Average for the 

20% Worst 20% Best Days 20% Worst 20% Best 
Days (deciview) Days Bext Days Bext 
(deciview) (Mm-1

) (Mm-1
) 

Caney Creek 26.36 11.24 134.1 20.61 
Upper Buffalo 26.27 11.71 131.95 22.19 
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List of Chapter 5 Appendices 

5.1 Revised Algorithm for Estimating Light Extinction from IMPROVE Particle Speciation 
Data 

5.2 Determination of Baseline Visibility Conditions 
5.3 Estimate ofNatural Visibility Conditions 
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6. Monitoring Strategy 

Section 51.308(d)(4) of the federal regional haze rule requires a monitoring strategy for 
measuring, characterizing, and reporting regional haze visibility impairment that is representative 
of all mandatory Class I areas within the State of Arkansas. The monitoring strategy relies upon 
participation in the Interagency Monitoring of Protected Visual Environments (IMPROVE) 
network. 

Current Monitoring Strategy 

Upon the creation ofCENRAP, the newly formed Monitoring Workgroup identified that there 
were large visibility data voids in Southern Arkansas, Iowa, Kansas, Southern Minnesota, 
Nebraska, and Oklahoma. Only five (5) IMPROVE sites were located in the CENRAP region. 
Between 2000 and 2003, five (5) more IMPROVE sites and 15 IMPROVE Protocol Sites were 
installed (see Figure 6.1 ). In Arkansas, IMPROVE sites are located at the 14,460 acre Caney 
Creek Wilderness area in the Ouachita National Forest in Polk County, and the 11,801 acre 
Upper Buffalo Wilderness area in the Ozark National Forest in Newton County. The Upper 
Buffalo Class I area includes the original wilderness and the additions to it. It does not include 
the Buffalo National River (see Figure 6.2). In addition to the IMPROVE monitor, the Upper 
Buffalo Wilderness area site also includes a National Parks Service maintained nephelometer, 
and a meteorological monitor. Arkansas commits to meeting the requirements under 40 CFR 
51.308( d)( 4)(iv) to report to EPA visibility data for each of the Arkansas Class I areas annually. 

The filter samples from the IMPROVE modules are sent for analysis to the Crocker Nuclear 
Laboratory ofthe University of California in Davis and the data is posted to the IMPROVE 
website [http:/ /vista.cira.colostate.edu/improve/] and the Visibility Information Exchange 
Websystem (VIEWS) website [http:/ /vista.cira.colostate.edu/views/]. This fulfills Arkansas's 
reporting requirement ofvisibility data (electronic) under subsection (iv). Details regarding the 
monitors (location, date of installation etc.) and monitoring data are found in Appendices 6.1, 
and 6.2. 
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CENRAPIMPROVEand 
IMPROVE Protocol Sites 

II II 
Nebraska 

II Kansas 
11 

Oklahoma 

Minnesota 

Missouri 
II 

Figure 6.1 CENRAP IMPROVE and IMPROVE Protocol Sites 
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Future Monitoring Strategy 

Ma11da:tory Federal Class 1 Areas 
Arkansas 

Lo!l"nd 

Figure 6.2 Class I areas in Arkansas 

In order to assess progress in reducing visibility impairment in Class I areas, the existing 
IMPROVE and IMPROVE Protocol sites will be maintained contingent upon continued national 
funding to measure, characterize and report regional haze visibility impairment to satisfY 
requirements of subsection (i). The State will evaluate the monitoring network periodically 
including evaluation technology changes and the need for new monitors. Where economically 
feasible or with national funds, the State anticipates making those changes needed to be able to 
assess whether reasonable progress goals are being achieved in each of Arkansas's mandatory 
Class I areas. 

Special Monitoring Studies 

As funding permits, CENRAP, in cooperation with states and tribes, intends to study impacts of 
ammonia and carbon on visibility impairment in the CENRAP region. Preliminary monitoring 
studies and monitoring data analysis suggests that these two air constituents contribute to a large 
portion of visibility impairment in the CENRAP geographical area. 

List of Chapter 6 Appendices 

6.1 Monitoring and Data Analysis to Support the Regional Haze Rule 
6.2 CENRAP Regional Haze Monitoring Strategy 
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7.0 Emission Inventory 

The 40 CFR 51.308(d)(4)(v) requires a statewide emission inventory of pollutants that are 
reasonably anticipated to cause~ or contribute, to visibility impairment in any mandatory Class I 
area. As specified in the applicable EPA guidance, the pollutants inventoried by Arkansas 
include volatile organic compounds (VOCs ), nitrogen oxides (NOx), fine particulate (PM2.5), 

coarse particulate (PM 10), ammonia (NH3), carbon monoxide (CO), and sulfur dioxide (S02). 

An inventory was developed for the baseline year 2002, and ADEQ will update the emission 
inventory according to the policy issued by the EPA. A summary of those inventory results 
follows; the 2002 emission inventory developed by Environ International Corporation has been 
submitted as Appendix 7.1 A. 

a e . T bl 712002 E miSSIOnS I t nven ory s ummary 
voc NOx PM2.5 PM10 NH3 co S02 

Point 44,329 72,419 7,837 12,406 1 56,366 92,205 
Nonpoint 93,548 27,450 68,000 148,433 152,436 436,525 29,889 
Nonroad 
Mobile 54,785 62,472 5,220 5,673 49 272,627 5,490 
On-Road 
Mobile 48,599 141,894 3,021 3,784 2,480 669,214 3,902 
Biogenics 1,385,666 18,960 136,688 
TOTAL 1,626,927 323,195 84,078 170,296 154,967 1,571,419 131,485 

Overview of the 2002 Emission Inventory 

The 2002 point source inventory was completed in-house with Emission Inventory 
Questionnaires (EIQs). We contracted with Environ to prepare our on-road, nonroad, and 
nonpoint sources 2002 emission inventory (see enclosed document in Appendix 7.1 A). We 
accepted the EPA's biogenic source inventory. The nonpoint source inventory included emitters 
of ozone pollutants (i.e., VOC, NOx and CO) such devices that combust fuel (e.g., wood stoves, 
commercial and industrial boilers), disperse industrial and commercial VOC sources (e.g., dry 
cleaners, degreasing and industrial surfaces coating), gasoline distribution, asphalt paving and 
fires and open burning (e.g., agricultural burning, structural fires wildfires, prescribed burning). 

For some source categories, the methodologies actually used in the Arkansas nonpoint source 
inventory are different than those originally proposed due to newly developed methodologies. 
Also, because some data were not available, alternate sources of data for some source categories 
were used. The industrial fuel combustion categories in the Arkansas nonpoint inventory were 
reconciled with industrial nonpoint fuel data in order to prevent potential double counting of 
emissions. The industrial point source fuel data were obtained from ADEQ's Emission 
Inventory Questionnaire (ADEQ 2004). The 2002 EIQs were being processed and could not be 
used; The 2001 EIQ were used instead. All EIQ fuel use data were being processed and could 
not be used; The 2001 EIQ were used instead. All EIQ fuel use data were directly input "as is" 
into a spread sheet form the EIQ forms. The only adjustments made were to the EIQ data were 
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conversions units (i.e.' natural gas to 106 fe' distillate and residual fuel oil to 103 gallons, and 
coal to tons) and corrections of obvious inconsistencies (e.g., wood combustion reported in units 
of 106 fe for a natural gas boiler was switched to natural gas combustion, etc.). Facilities with 
ambiguous fuel types, quantities or units were omitted from the reconciliation. The 
reconciliation was performed by subtracting state level EIQ industrial nonpoint fuel use from the 
nonpoint inventory's state level industrial combustion fuel use. Fuel use from utility facilities 
listed in the EIQ was not included in the EIQ fuel use totals. Distillate fuel oil, residual fuel oil, 
natural gas and coal were included in the reconciliation; LPG use was not identified in the EIQ 
fuel use data. As a result of the reconciliation, state level industrial fuel use in the nonpoint 
inventory was adjusted (i.e., distillate fuel oil reduced by 4.3 percent, natural gas reduced by 45.0 
percent and coal reduced by 16.8 percent). For residual fuel oil, the EIQ fuel use data exceeded 
the industrial fuel combustion nonpoint fuel use estimate. Therefore, industrial fuel combustion 
or residual fuel oil in the nonpoint inventory was adjusted to zero. Reconciliation for other area 
source categories (i.e., industrial surface coating or degreasing) was not preformed because data 
were unavailable on the EIQ forms. 

On-road Source Inventory 

The on-road mobile source emissions included emissions from vehicles certified for highway use 
- cars, trucks, and motorcycles. Emissions from these sources were estimated by combining 
EPA emission factors from the MOBILE6 model, expressed in grams per mile (g/mile), with 
vehicle miles traveled (VMT) activity data. For all of the Arkansas counties, county-level 
Highway Performance Monitoring System (HPMS) VMT data were used. The data collected as 
part of the on-road inventory were reviewed prior to use in emission calculations. All modeling 
inputs, data processing and calculation spreadsheets were checked by a technical supervisor. 
Annual average daily HPMS VMT data were provided by the Arkansas Highway and 
Transportation Department (AHTD). These data were reported separately for urban and rural 
areas and within those categories, by county and HPMS facility class. The AHTD provided data 
for 2007 and 2010 and these were exponentially extrapolated back to 2002. To arrive at month
specific estimates, the annual average was adjusted using seasonal factors derived based upon 
data provided by AHTD. Finally, to obtain weekday VMT (for the summer and winter reporting 
requirements) the monthly values were corrected using Texas statewide average weekday/annual 
average daily factors: there were no default factors from EPA and these were considered to be 
the best, given the limited data available from only a few states. For each county, MOBILE6 
emission was used in combination with the VMT data to estimate emissions by roadway type 
and vehicle type and vehicle class. National average speeds derived from HMPS data for each 
facility class were utilized. Monthly emissions were first estimated from which annual total, 
summer weekday and winter weekday emissions were derived. 

Nonroad Emission Inventory 

Nonroad mobile sources encompass a wide variety of equipment types that either move under 
their own power or are capable of being moved from site-to-site. More specifically, these 
sources, which are not licensed or certified as highway vehicles, are defined as those that move 

25 

ED_001237 _00001230-00027 



EPA-HQ-2017-010177 Production Set #2 

or are moved within a 12-month period and are convered under the EPA's emissions regulations 
as nonroad mobile sources. Where feasible and appropriate, local activity data for specific 
source categories were gathered and used to develop the inventory. 

US EPA's draft NONROAD2002 model (June 2003 version) was used to estimate emissions for 
most nonroad sources. The NONROAD model estimates emissions from non-road equipment in 
the following categories: 

Agricultural equipment, such as tractors, combines and balers 

Airport ground support, such as terminal tractors 

Construction equipment, such as graders and back hoes 

Industrial and commercial equipment, such as fork lifts and sweepers 

Residential and commercial lawn and garden equipment, such as leaf and snow blowers 

Logging equipment, such as shredders and large chain saws 

Recreational equipment, such as off-road motorbikes and snowmobiles and 

Recreational marine vessels, such as power boats 

Aircraft, commercial marine and locomotive emissions were also included in the non-road 
inventory, but these sources were estimated separately since they were not included in the 
NONROAD model. General EPA methodologies were followed to estimate emissions for these 
three categories. For all source categories, annual average emissions have been estimated in tons 
per year and ozone season and winter season daily emissions are estimated in tons per day. All 
data collected as part of nonroad sources emission inventory were thoroughly reviewed to ensure 
that they were the most appropriate and up-to-date emission factors available. 

Point Source Inventory 

ADEQ is responsible for compiling the point source inventory. The Air Division Emission 
Inventories and Data Management Section is accountable for identifYing point sources meeting 
the threshold criteria, collecting facility emissions data, processing, managing data, compilation 
and displaying the results. Emissions data provided by the facilities are estimates of actual 
emissions for the facility during the previous year. Estimations methodologies are required to 
follow state and federal guidelines. Point Sources are large, stationary, emissions sources that 
release pollutants into the atmosphere. According to the Consolidated Emissions Reporting Rule 
(CERR), States are required to report data for larger point sources, or Type A point sources, on 
an annual basis, starting with 2001 inventory. Type B sources refer to all point sources, 
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including Type A sources. The reporting frequency for Type B sources has been established as 
once every 3 years, starting with the 2002 base year inventory. 

Actual measurement with continuous emissions monitoring systems (CEMS) is the desired 
method of calculation emissions from a point source. In lieu of CEMS data, emissions may be 
calculated using other stack test data, material balance or emissions factors from AP-42 or 
approved engineering journals. Since the data are used for modeling and other purposes, data 
elements include parameters and coordinates, control devices and efficiencies, actual emissions, 
emission factors, process codes and parameters. All data are processed into the i-STEPS 
database which automatically applies minimum quality assurance and quality control checks. 
Further, the data is processed for inaccuracies those that cannot be readily resolved are referred 
back to the facility for clarification/correction. 

Following the submission of our 2002 Emission Inventory to the CDX, additional quality 
assurance, and revision of the data was completed through CENRAP. E. H. Pechan & 
Associates (Pechan) was contracted to QC the data and fill in the gaps where needed. Pechan 
would call us with errors they detected in the 2002 inventory and we would make corrections 
over the phone and sometimes via email. Pechan's work is included in (Appendix 7.1 Band C): 
The Consolidation of Emissions Inventories (April 28, 2005) and Refinement of CENRAP 's 2002 
Em iss ions Inventories (August 31, 2005 ). 

The majority of the nonroad mobile inventory was developed by Sonoma Technology under a 
contract with CENRAP. The methods and data used by Sonoma are described in the report 
(Appendix 7.1 D) Emission Inventory Development for Mobile Sources and Agricultural Dust 
Sources for the Central States (October 28, 2004). 

Table 7.2 2018 Emissions Inventory Summary 
voc NOx PM2.5 PM10 NH3 co S02 

Point 55,603 71,107 13,775 19,799 2,575 75,708 106,461 
Nonpoint 107,387 31,531 69,585 148,592 201,722 448,760 31,169 
Nonroad 
Mobile 31,475 34,305 3,387 3,678 49 293,734 211 
On-Road 
Mobile 19,924 33,640 949 949 3,412 367,152 443 
Biogenics 1,385,666 18,960 136,688 
TOTAL 1,600,055 189,542 87,695 173,019 207,758 1,322,043 138,283 

Overview of the 2018 Emission Inventory 

The 2002 emissions were grown to 2018 by using growth and control factors derived from the 
EGAS6, MOBILE6, and NONROAD models. The Integrated Planning Model (IPM) was used 
to forecast 2018 electric generating unit (EGU) emissions. Table 7.2 provides a summary of the 
2018 BaseG emissions inventory. The summary data provided in Table 7.2 was compiled 
through a contract with E. H. Pechan. 
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The 2018 point source emission inventory was prepared by CENRAP. For the non-EGUs, the 
2002 emission were projected by applying growth and control factors using the SMOKE model. 
The growth and control factors were prepared by Pechan and are documented in the report 
(Appendix 7.2 E): Development of Growth and Control Inputs for CENRAP 2018 Emissions 
Draft Technical Support Document (May 2005). The control factors for non-EGU point sources 
account for Maximum Achievable Control Technology (MACT) standards and the NOx SIP Call 
for industrial boilers. 

The Integrated Planning Model (IPM) version 2.1.9 model out put for 2018 was used for 2018 
EGU point source emissions. The SMOKE IDA formatted version ofthe 2018 Integrated 
Planning Model (IPM) was prepared by Pechan for CENRAP. See the Pechan report, 
Refinement of CENRAP 's 2002 Emissions Inventories (August 31, 2005), in Appendix 7.1 C for 
additional information. The IPM conducted by ICF specifically address the emission reductions 
to be realized through implementation of CAIR assuming all states participated in the EPA's 
trading program, Acid Rain Program (Title IV-Phases I and II), NOx SIP Call, State and local 
regulations, while incorporating unit-level updates provided by power company stakeholders. 
The University of California-Riverside (UCR) ran the smoke Model for the 2018 point sources. 
The edited IPM file for EGUs was processed in SMOKE without adjustments. The growth and 
control factors for non-EGUs were applied using the SMOKE model. The technical support 
document in Appendix 8.1 describes UCR's work on the 2018 point source inventory. 

To prepare the nonpoint inventories for modeling, UCR made several modifications to the IDA 
files by removing selected sources either to model them as separate source categories or to omit 
them from simulations completely. Fugitive and road dust sources were extracted from all 
stationary nonpoint inventories and adjusted by transport factors following Methodology to 
Estimate the Transportable Fraction (TF) of Fugitive Dust Emissions for Regional and Urban 
Scale Air Quality Analyses (Pace 2005). 

The 2018 nonpoint source emissions inventory was based on data provided by CENRAP states. 
Nonpoint source growth and control factors were prepared by Pechan and are documented in the 
following report in Appendix 7.2 E: Development of Growth and Control and Control Inputs for 
CEl-IRAP 2018 Emission Draft Technical Support Document (May 2005). The control factors 
reflect New Source Performance Standards (NSPS) for residential wood combustion and Stage I 
vapor recovery controls, including onboard vapor recovery. UCR ran the SMOKE model for the 
2018 area source emissions. The growth and control factors for nonpoint sources were applied 
within SMOKE. The technical support document in Appendix 8.1describes UCR's work on the 
2018 nonpoint inventory. Windblown dust from non-agricultural land use categories and fire 
emissions were held constant from 2002 to 2018. 

The 2018 nonroad mobile inventory was based on inputs from CENRAP states. Growth and 
control factors for locomotives, aircraft, and commercial marine vessels were prepared by 
Pechan. The control factors accounted for federal standards for commercial marine vessels and 
locomotives. For the remaining nonroad mobile categories, Pechan ran the EPA's 
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NONROAD2004 model for 2018. EPA's NONROAD2004 model accounts for growth in 
equipment population and incorporates the effects of most final federal standards, including the 
Tier 4 diesel engine standards and the exhaust emission standards for large spark-ignition 
engines, diesel marine, and land-based recreational engines. Pechan's methods are described in 
detail in Appendix 7.2 E: Development of Growth and Control inputs for CENRAP 2018 
Emissions Draft Technical Support Document (May 2005). UCR applied the growth and control 
factors to NONROAD categories using the SMOKE model. In addition, UCR processed 
NONROAD-model categories in SMOKE without adjustments. The technical support document 
Appendix 8.1 describes UCR's work on the 2018 nonroad inventory. 

Pechan prepared the VMT and MOBILE inputs for the 2018 on-road mobile source emissions 
inventory. The VMT growth factors and MOBILE6 input files were provided in SMOKE 
format. The MOBILE6 model accounts for motor vehicle controls, including light duty diesel 
engine standards and low-sulfur diesel. The technical support document in Appendix 8.1 
describes UCR's onroad mobile emissions inventory processing. 

UCR generated biogenic emissions by running the BEIS3 model within the SMOKE framework. 
BEIS3 is a system integrated into SMOKE for deriving emissions estimates of biogenic gas
phase pollutants from land use information, emissions factors for different plant species, and 
hourly, gridded meteorology data. Biogenic emissions were held constant from 2002 to 2018. 
The technical support document in Appendix 8.1 describes the development of the biogenic 
emission inventory. 

The increase in S02 from 127,290 in 2002 to 138,284 in 2018 is attributed to growth in 
Electrical Generating Units (EGU) use in Arkansas. We anticipate additional coal fired plants 
being built between 2002 and 2018. See figures 7.1 and 7.2 for a comparison of the 2002 and 
2018 inventory by source category. 

The point source inventories will be updated on an annual basis and the nonpoint, on-road, 
nonroad mobile inventories will be updated every three years according to the Consolidated 
Emissions Reporting Rule. 
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2002/2018 Arkansas Emission Summary Comparison (Excluding Biogenics) 
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Figure 7.1. 2002/2018 Arkansas Emission Summary Comparison (Excluding Biogenics) 
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2002/2018 Arkansas Emission Summary Comparison (Including Biogenics) 
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Figure 7 .2. 2002/2018 Arkansas Emission Summary Comparison (Including Biogenics) 

List of Chapter 7 Appendices 

7.1 Statewide/Triba12002 Emissions Inventory- Parts A-D 
7.2 2002 Emissions Inventory Short Summary (Chapter 8 Appendix 8.1 TSD includes all 
CENRAP contractor work) 
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8. Modeling Assessment 

The 40 CFR Part 51, Appendix W provides modeling guidelines for conducting regional-scale 
modeling for particulate matter and visibility. The U.S. EPA recommends the use of one of the 
three following models to simulate pollutants impairing visibility: Community Multiscale Air 
Quality (CMAQ), the Comprehensive Air quality Model (CAMx), and Regional Modeling 
System for Aerosols and Deposition (REMSAD). CENRAP contractors performed regional 
modeling using CMAQ and CAMx. 

The CMAQ model is an Eulerian model that simulates the atmospheric and surface processes 
affecting the transport, transformation and deposition of air pollutants and their precursors. A 
Eulerian model computes the numerical solution of partial differential equations of plumes on a 
fixed grid; other models may lose accuracy or need regridding as the plumes expand. 

CAMx is a computer modeling system for the integrated assessment of photochemical and 
particulate air pollution. CAMx incorporates all of the technical attributes demanded of state
of-the-art photochemical grid models, including two-way grid nesting, a subgrid-scale Plume-in
Grid module to treat the early dispersion and chemistry of point source NOx plumes, and a fast 
chemistry solver. 

Particulate Matter (PM) Modeling: CAMx Mechanism 4 (M4) provides "!-atmosphere" 
modeling for fine and coarse PM and ozone. Aqueous phase chemistry is modeled using the 
RADM mechanism. Inorganic sulfate/nitrate/ammonium chemistry is modeled with 
lSORROPlA. lSORROPlA is a model that calculates the composition and phase state of an 
ammonia-sulfate-nitrate-chloride-sodium-water inorganic aerosol in thermodynamic equilibrium 
with gas phase precursors. Secondary organic aerosols are modeled using a semi-volatile scheme 
called Simple Object Access Protocol (SOAP). Wet and dry deposition processes are included 
for gasses and particles. Gridded deposition information is output along with the concentrations. 

In the July 1, 1999 publication of the Regional Haze Rule in the Federal Register, EPA defined 
the uses of regional modeling as follows: 

Anaiyses and determination of the extent of emissions reductions needed from individuai 
states 
Analyses and determination of emissions needed to meet the progress goal for the Class I 
area 
Analyses to support conclusion that the Long-Term Strategy provides for reasonable 
progress 
Analyses to calculate the resulting degree of visibility improvement that would be 
achieved at each Class I area 
Analyses to compare visibility improvement between proposed control strategies 
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8.1 Model Inputs 

8.1.1. Selection of Episodes 
The calendar year 2002 was selected for the base year for CENRAP regional haze 
annual modeling consistent with EPA guidance. The Technical Support 
Document provides additional information on the selection of 2002 as the base 
year for regional haze modeling and is found at Appendix 8.1. 

8.1.2. Selection ofModeling Domain 
CENRAP conducted emissions and air quality modeling on the 36 km national 
RPO domain. This domain consists of a 148 by 112 array of 36 km by 36 km grid 
cells and covers the continental United States, see Figure 8.1. The Technical 
Support Document provides additional information on 
the modeling domain and is found at Appendix 8.1. 

8.1.3 Emission Inventories - The emissions inventory includes VOC, NOx, CO, S02, 
PM10, PM2.s, and NH3 emissions from all anthropogenic and biogenic sources. 
The emissions inventory information submitted by state, tribal, and local agencies 
to the 2002 NEI formed the basis of the 2002 CENRAP emissions inventory. The 
NEI data was supplemented with non-point source emissions inventories 
developed for CENRAP by Sonoma Technology. These CENRAP-specific 
inventories addressed agricultural and prescribed burning, onroad and offi·oad 
mobile sources, agricultural tilling and livestock dust, and agricultural ammonia. 
In addition, Pechan assisted CENRAP by quality-assuring the emissions inventory 
and preparing day- and hour-specific emissions for EGUs based on Continuous 
Emissions Monitor (CEM) data for the model performance evaluation. Emissions 
inputs for the air quality model were prepared using the SMOKE emissions 
modeling system. The CENRAP modeling emissions inventory consists of several 
distinct datasets: the 2002 base case for model performance evaluation, 2002 
typical, 2018 base case, and the 2018 control strategy scenario. Its spatial extent is 
the RPO 36 km modeling domain, which covers. The Technical Support 
Document (TSD) provides the methodologies for this process and is found in 
Appendix 8.1. Emission inventory information can be found in Chapter 7. 

8.1 .3. tv1eteorology- Tl1e Fiftl1-Get1eratiot11"~CAR I Petltl State tv1esoscale tv1odel 
(MM5) is the latest in a series that developed from a mesoscale model used by 
Anthes at Penn State in the early 70's that was later documented by Anthes and 
Warner (1978). Since that time, it has undergone many changes designed to 
broaden its usage. These changes include: a multiple-nest capability; 
nonhydrostatic dynamics, which allows the model to be used at a few-kilometer 
scale; multitasking capability on shared- and distributed-memory machines; a 
four-dimensional data-assimilation capability; and more physics options. The 
model (known as MM5) is supported by several auxiliary programs, which are 
referred to collectively as the MM5 modeling system. Since MM5 is a regional 
model, it requires an initial condition as well as a lateral boundary condition to 
run. To produce a lateral boundary condition for a model run, gridded data to 
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cover the entire time period that the model is integrated is needed The TSD 
provides the methodologies for this process and is found at Appendix 8.1. 

8.2 2002 Model Year 

8.2.1 Model Year Selection 

The calendar year 2002 was selected for CENRAP regional haze annual modeling as described 
in the CENRAP Modeling Protocol prepared at the end of 2004. EPA's applicable guidance on 
PM2.5/Regional Haze modeling at that time (EPA, 2001) identifies specific goals to consider 
when selecting modeling periods for use in demonstrating reasonable progress in attaining the 
regional haze goals. Due to limited available resources CENRAP was restricted to modeling a 
single Calendar Year (CY). The RHR uses the five-year baseline of 2000-2004 period as the 
starting point for projecting future-year visibility. Thus, the modeling year should be selected 
from this five-year baseline period. The 2002 calendar year, which lies in the middle of the 
2000-2004 Baseline, was selected for the following reasons: 

a3 Based on available information, 2002 appears to be a fairly typical year in terms of 
meteorology for the 5-year Baseline period of2000-2004; 

a3 2003 and 2004 appeared to be colder and wetter than typical in the eastern US; 

a3 The enhanced IMPROVE and IMPROVE Protocol and Supersites PM monitoring data 
were fully operational by 2002. Much less IMPROVE monitoring data was available 
during 2000-2001, especially in the CENRAP region; 

IMPROVE data for 2003 and 2004 were not yet available at the time the CENRAP 
modeling was initiated; and 

a3 2002 is being used by the other RPOs. 

The CMAQ and CAMx models were operated separately for each of four quarters of the 2002 
year using a ~ 15 day spin up period (i.e., the models were started approximately 15 days before 
the first day of interest in each quarter in order to limit the influence of the assumed initial 
concentrations, e.g., start June 15 for quarter 3 whose first day of interest is July 1). Boundary 
Conditions (BCs) (i.e., the assumed concentrations along the later edges of the 36 km modeling 
domain, see Figure 8.1) were based on a 2002 simulation by the GEOS-CHEM global 
circulation/chemistry model. GEOS-CHEM is a three-dimensional global chemistry model 
driven by assimilated meteorological observations from the Goddard Earth Observing System 
(GEOS) of the It is applied by~~~~~ 
===....:=.....:..:...:=:::...-~ a wide range of atmospheric composition problems, including future 
climates and planetary atmospheres using general circulation model meteorology to drive the 
model. Central of the model is provided by the ~~illll~£i:~~~ 
Ms~iillgJ:i!:Q~ at Harvard University 

34 

ED_001237 _00001230-00036 



EPA-HQ-2017-010177 Production Set #2 

1800 

1584 

1368 

1152 

936 

72 

504 

288 

72 

-144 

~::;~ 
-1872-

-2088 I I I I 
-2736 -2304 -1872 -1440 -1008 -576 -144 288 

I 
I I I I I I I I I I I I I 

720 1152 1584 2016 2448 

Figure 8.1. Nationallnter-RPO 36 km modeling domain used for the CENRAP 2002 annual 
SMOKE, CMAQ and CAMx modeling. 

8.2.2 Emissions Input Preparation 

The CENRAP SMOKE emissions modeling was based on an updated 2002 emissions data for 
the U.S. (Pechan, 2005c,e; Reid et al., 2004a,b ), 1999 emissions data for Mexico (ERG, 2006), 
and 2000 emissions data for Canada. These data were used to generate a final base 2002 Base G 
Typical (Typ02G) annual emissions database. Numerous iterations ofthe emissions modeling 
were conducted using interim databases before arriving at the final Base G emission inventories 
(e.g., Morris et al., 2005). The 2018 Base G base case emissions (Base18G) for most source 
categories in the U.S. were based on projections of the 2002 inventory assuming growth and 
control (Pechan, 2005d). 

8.2.3 Meteorological Input Preparation 

The 2002 36 km MM5 meteorological modeling was conducted by the Iowa Department of 
Natural Resources (IDNR) who also performed a preliminary model performance evaluation 
(Johnson, 2004). CENRAP performed an additional MM5 evaluation of the CENRAP 2002 36 
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km MM5 evaluation that included a comparative evaluation against the final VISTAS 2002 36 
km MM5 and an interim WRAP 2002 36 km simulation (Kemball-Cook et al., 2004). 

8.2.4 Photolysis Rates Model Inputs 

Several chemical reactions in the atmosphere are initiated by the photodissociation of various 
trace gases. To accurately represent the complex chemical transformations in the atmosphere, 
accurate estimates of these photodissociation rates must be made. The Models-3 CMAQ system 
includes the JPROC processor, which calculates a table of clear-sky photolysis rates (or J-values) 
for a specific date. 

8.2.5 Air Quality Input Preparation 

Air quality data used with the CMAQ and CAMx modeling systems include: ( 1) Initial 
Concentrations (ICs) that are the assumed three-dimensional concentrations through the 
modeling domain at the very start of the simulation; (2) the Boundary Conditions (BCs) that are 
the concentrations assumed along the lateral edges of the RPO national 36 km modeling domain; 
and (3) air quality observations that are used in the model performance evaluation are discussed 
in Section 3 and Appendix C of Appendix 8.1. 

8.2.6 Model Performance Evaluation 

The CMAQ and CAMx models were evaluated against ambient measurements of PM species, 
gas-phase species and wet deposition. Table 8.1 summarizes the networks used in the model 
evaluation, the species measured and the averaging times and frequency of the measurements. 

Table 8.1. Ground-level ambient data monitoring networks and stations available in the 
CENRAP states for calendar year 2002 use in the model performance evaluation. 

Sampling Approximate 
Monitoring Frequency; Number of 

Network Chemical Species Measured Duration Monitors 
IMPROVE Speciated PM2.s and PM10 1 in 3 days; 24 hr 11 
CASTNET Speciated PM2.5 , Ozone Hourly, Weekly; 3 

1 hr, 1 Week 
NADP WS04, WN03, WNH4 Weekly 23 
EPA-STN Speciated PM2.s Varies; Varies 12 
AIRS/AQS CO, NO, N02, NOx, 03 Hourly; Hourly 25 

Numerous iterations of CMAQ and CAMx 2002 base case simulations and model performance 
evaluations were conducted during the course of the CENRAP modeling study, most ofwhich 
have been posted on the CENRAP modeling website 
(http://pah.cert.ucr.edu/aqm/cenrap/cmaq.shtml) and presented in previous reports and 
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presentations for CENRAP (e.g., Morris et al., 2005; 2006a,b ). Details on the final2002 Base F 
36 km CMAQ base case modeling performance evaluation are provided in Chapter 3 and 
Appendix C of Appendix 8.1, (because of the similarity between 2002 Base F and 2002 Base G 
and resource constraints the model evaluation was notre-conducted for Base G). In general, the 
model performance of the CMAQ and CAMx models for sulfate (S04) and elemental carbon 
(EC) was good. Model performance for nitrate (N03) was variable, with a summer 
underestimation and winter overestimation bias. Performance for organic mass carbon (OMC) 
was also variable, with the inclusion of the SOAmods enhancement in CMAQ Version 4.5 
greatly improving the CMAQ summer OMC model performance (Morris et al., 2006c). Model 
performance for Soil and coarse mass (CM) was generally poor. Part of the poor performance for 
Soil and CM is believed to be due to measurement-model incommensurability. The IMPROVE 
measured values are due, in part, to local fugitive dust sources that are not captured in the 
model's emission inputs and the 36 km grid resolution is not conducive to modeling localized 
events. 

8.3 2018 Base G Model Year 

8.3.1 2018 Emissions Inventory 

The 2018 Base G modeling run ret1ects emissions growth and "on the books" controls, which are 
state and federal controls that will be implemented between the 2002 base year and the 2018 
future year.2018 emissions for Electrical Generating Units (EGUs) were based on simulations of 
the Integrated Planning Model (IPM) that took into the account the effects of the Clean Air 
Interstate Rule (CAIR) on emissions from EGUs in CAIR states using an IPM realization of a 
CAIR cap-and-trade program. Thus the Emissions for on-road and non-road mobile sources were 
based on activity growth and emissions factors from the EPA MOBILE6 and NONROAD 
models, respectively. Area sources and non-EGU point sources were grown to 2018 levels. 

The following sources were assumed to remain constant between the 2002 and 2018 base case 
simulations: 

• Biogenic VOC and NOx emissions from the BEIS3 biogenic emissions model; 
• vVind blown dust associated with non-agricultural sources (i.e., natural wind blown 
fugitive dust); 
• Off-shore emissions associated with off-shore marine and oil and gas production 
activities; 
• Emissions from wildfires; 
• Emissions from Mexico; and 
• Global transport (i.e., emissions due to BCs from the 2002 GEOS-CHEM global 
chemistry model. 
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8.3.2 Model Performance Evaluation 

In this section, and in section 3 of Appendix 8.1, the results of the model performance evaluation 
at each of Arkansas's Class I areas for the worst and best 20 percent days are presented. 
Performance on these days is critical since they are the days used in the 2018 visibility 
projections discussed in Chapter 8.6. The 2002 and 2018 modeling results were used in a relative 
sense to scale the observed PM concentrations from the 2000-2004 Baseline and the IMPROVE 
monitoring network to obtain the 2018 PM projections. The 2018/2002 modeled scaling factors 
are called Relative Response Factors (RRFs) and are constructed as the ratio of modeling results 
for the 2018 model simulation to the 2002 model simulation. Two important regional haze 
metrics are the average visibility for the worst 20 percent and best 20 percent days from the 
2000-2004 five-year Baseline. For the 2018 visibility projections, EPA guidance recommends 
developing Class I area and PM species specific RRFs using the average modeling results for the 
worst 20 percent days during the 2002 modeling period and the 2002 and 2018 emission 
scenarios. For each Class I area we compared the predicted and observed extinction of the worst 
and best 20 percent days below. In Appendix C of Appendix 8.1 the PM species specific 
extinction is also compared for the worst 20 percent days. 

EPA guidance recommends using the model in a relative sense to project future-year visibility 
conditions (EPA, 2007a). This projection is made using Relative Response Factors (RRFs) that 
are defined as the ratio of the future-year modeling results to the base-year modeling results. The 
RRFs are applied to the baseline visibility conditions to project future-year visibility. The major 
features of EPA's recommended visibility projection approach are as follows: 

• Monitored data are used to define current visibility Baseline Conditions using 
IMPROVE monitoring data from the 2000-2004 five-year base period. 

• Monitored concentrations ofPM10 are divided into six major components, the first five 
of which are assumed to be PM2.s and the sixth is coarse mass (CM or PM2.s-1o). 

S04 (sulfate) that is assumed to be ammonium sulfate [(NH4)2S04]; 
N03 (particulate nitrate) that is assumed to be ammonium nitrate [NH4N03]; 
OC (organic carbon) that is assumed to be total organic mass carbon (OMC) 
EC (elemental carbon); 
IP (other fine inorganic particulate or Soil); and 
CM (coarse mass). 

Models are then used in a relative sense to develop RRFs between baseline and future 
predicted concentrations of each component. Final projections were based on these RRFs, and 
indicate that while the model results may be off in absolute terms, the model still responds to 
increases or decreases in pollutants responsible for visibility impairment. This can lead to over or 
underestimation of light extinction for the various pollutants while still showing model 
applicability. 

8.3.2.1 Caney Creek Wilderness Area Modeling 

The ability of the CMAQ model to estimate visibility extinction at the CACR Class I area on the 
2002 worst and best 20 percent days is provide in Figure 8.2. On most of the worst 20 percent 
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days at CACR total extinction is dominated by S04 extinction with some extinction due to 
OMC. On four of the worst 20 percent days extinction is dominated by N03. The average 
extinction across the worst 20 percent days is underestimated by -33% (Figure 8.2), which is 
primarily due to a -51% underestimation of S04 extinction combined with a 6% overestimation 
ofN03 extinction. Performance for OMC extinction at CACR on the worst 20 percent days is 
pretty good with a -20% bias and 36% error. EC extinction is systematically underestimated. Soil 
extinction has low bias (-19%) buts lots of scatter and high error (74%), while CM extinction is 
greatly underestimated (bias of -153%). 

On the best 20 percent days at CACR the observed extinction ranges from 20 to 40 Mm-1, 
whereas, the modeled extinction has a much larger range from 15 to 120 Mm-1. Much of the 
modeled overestimation of total extinction on the best 20% days (+44% bias) is due to N03 
overestimation ( +94% bias). 

Worst 20% Obs (left) vs Typ02g (right) at CACR1 

- ~ 

80128143 ,l,, J .. J~ "' "' '" '"'" '"'"'" '"'" '" '" 
Julian Day in Worst 20%group 

Best 20% Obs (left) vs Typ02g (right) at CACR1 
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Julian Day in Best20%group 
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Figure 8.2. Daily extinction model performance at Caney Creek (CACR), Arkansas for the 
worst (top) and best (bottom) 20 percent days during 2002. 
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8.3.2.2 Upper Buffalo Wilderness Area Modeling 

Model performance at the UPBU Class I area for the worst and best 20 percent days is shown in 
Figure 8.3. On most of the worst 20 percent days at UPBU, visibility impairment is dominated 
by S04, although there are also two high N03 days. The model underestimates the average of 
the total extinction on the worst 20 percent days at UPBU by -40% (Figure 8.3), which is due to 
an underestimation of extinction due to S04, OMC and CM by -46%, -33% and- 179%, 
respectively. 

On the best 20 percent days at UPBU, the model performs reasonably well with a low bias (2%) 
and error (42%). But again, the model has a much wider range in extinction values across the 
best 20 percent days (15 to 120 Mm-1) than observed (20 to 45 Mm-1). There are five days in 
which the modeled N03 overprediction is quite severe and when those days are removed the 
range in the modeled and observed extinction on the best 20 percent days is quite similar to the 
observed, although the model gets much cleaner on the very cleanest modeled days. 

Worst 20% Obs (left) vs Typ02g (right) at UPBU1 

J 

128 143 158 170 173 179 191 197 203 206 215 218 221 224 239 242 248 251 254 257 269 296 320 332 _ Avg 

Julian Day in Worst 20%group 

Best 20% Obs (left) vs Typ02g (right) at UPBU1 

Julian Day in Best20%group 

Figure 8.3. Daily extinction model performance at Upper Buffalo (UPBU), Arkansas for the 
worst (top) and best (bottom) 20 percent days during 2002. 
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8.4 Information from Modeling Performed by Other RPOs 

2018 visibility projections for CENRAP and nearby Class I area have also been performed by the 
other RPOs. Thus, it is useful to compare the CENRAP 2018 visibility projections with those 
from the other RPOs as a quality assurance (QA) check and to foster confidence in the CENRAP 
modeling results. Detailed information concerning other RPOs modeling is found in Appendix 
8.1. 

The CENRAP 2018 Base G visibility projections were compared to the following other RPO 
visibility projections: 

• VISTAS 2018 visibility projections based on their CMAQ 12 km 2002 annual modeling results 
for the 2002 Base G and 2018 Base G2a emissions scenarios. 
• MRPO 2018 visibility projections based on their CAMx 36 km 2002 annual modeling for the 
Run 4 Scenario 1a (R4S1a) emissions scenario. 
• WRAP 2018 visibility results based on their Plan02b and Base18b CMAQ 36 km 
modeling of the 2002 calendar year. 

Figure 8.4 displays a DotPlot comparison of the four RPO visibility projections expressed as a 
percentage of achieving the 2018 URP point at CENRAP and nearby Class 1 areas. For the four 
CENRAP Class I areas just west of the Mississippi River in Arkansas and Missouri (CACR, 
UPBU, HEGLand MING), 2018 visibility projections are available from the CENRAP, VISTAS 
and MRPO RPOs. At HEGL, the three RPOs 2018 visibility projections are in close agreement 
with each other (estimated to achieve 99%, 101% and 95% of the 2018 URP point). The 
CENRAP and VISTAS 2018 visibility projections are also very close at the other three 
Arkansas-Missouri CENRAP Class I areas: CACR (112% and 116%), UPBU (109% and 112%) 
and MING (118% and 114%). But the MRPO 2018 visibility projections are approximately 12 to 
25 percentage points lower than the CENRAP and VISTAS projections at these three Class I 
areas, with values of 97% to 100%. The reasons why the MRPO 2018 visibility projections are 
less optimistic than CENRAP and VISTAS are unclear. However, the MRPO focused on 
visibility projections at their northern Class I areas and likely did not use the latest CENRAP 
emission estimates. In addition, the CENRAP 2018 visibility projections included BART 
controls on several sources in CENRAP states not included in the MRPO projections. Such 
BART controls are even more important in those states not covered by CAIR. 
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CMAQ Method 1 predictions with new IMPROVE algorithm at CENRAP+ sites Across RPOs 
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Figure 8.4. DotPiot comparing the CENRAP, VISTAS, MRPO and WRAP 2018 visibility 
projections expressed as a percentage of achieving the 2018 URP goal. 

List of Chapter 8 Appendices 

8.1 Technical Support Documentation for CENRAP Emissions and Air Quality Modeling to 
Support Regional Haze State Implementation. 
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9. Best Available Retrofit Technology 

The U.S. EPA's 1999 Regional Haze Rule (RHR) requires certain emission sources "that may 
reasonably be anticipated to cause or contribute" to visibility impairment in downwind Class I 
areas to install Best Available Retrofit Technology (BART) controls. States are required to 
determine the "degree of improvement in visibility which may reasonably result from the use of 
such technology." On July 6, 2005, EPA published final amendments to its 1999 RHR in the 
Federal Register, including Appendix Y, "Guidelines for BART Determinations Under the 
Regional Haze Rule" ("Guidelines"), the final guidance for Best Available Retrofit Technology 
(BART) determinations (70 FR 39104-39172). 

The Arkansas Department of Environmental Quality (ADEQ) is requiring sources subject to 
BART to install, operate, and maintain BART rather than implement an emission trading 
program, or other alternative measure, in place of BART. 

9.1 BART- Eligible Sources in the State of Arkansas 

The facilities with BART-eligible units in Arkansas are shown in Figure 9.1 and Table 9.1. A 
detailed description of each BART -eligible emission units is included in Appendix 9.1A. 
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:Hercules-Glades Wilderness Area 

American Electric Power 
:4 SWEFCO 

Green 

a BART-eligibleSources 

c:::J Hercules-Glade Wilderness Area, MO 

Upper Buffalo Wilderness Area, AR 

D Caney Creek Wilderness Area, AR 

D Mingo Wilderness Area, MO 

~~ Sipsey Wilderness Area, AL 

Figure 9.1 Map showing Arkansas's BART-eligible sources and the 300 km radius buffer zones 
around five separate receptors (north, south, east, west, and center) located in the following Class 
I areas: Upper Buffalo, Caney Creek, Hercules Glade, Mingo, and Sipsey. This map was 
developed to determine which Class I areas will be assessed during the BART determination 
modeling. 
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Table 9.1 Facilities with BART-eligible Units in the State of Arkansas 
BART Sources 
Category Number Facility Name/Location SIC Facility ID AFIN Unit ID Unit Description 
and Name 
1. Fossil fuel-fired American Electric Power/Gentry 49 05-007-00107 04-0017 SN-01 Boiler 
Electric Plants > 250 (SWEPCO)* 
MMbtu/hour-Electric AR Electric Cooperative/ Augusta* 49 05-147-00024 74-00024 SN-01 Boiler 1350 mm 
Gen<~rating Units AR Electric Cooperative/Camden* 49 05-103-00055 52-00055 SN-01 Boiler 
(EGUs) Entergy-Lake Catherine/Jones Mills 49 05-059-00011 30-00011 SN-02 Unit 4 Boiler 

Entergy-Ritchie Plant/Helena 49 05-107-00017 54-00017 SN-02 Unit2 
Entergy-White Bluff/Redfield 49 05-069-00110 35-00110 SN-01 Unit 1 
Entergy-White Bluff/Redfield 49 05-069-00110 35-00110 SN-02 Unit2 
Entergy-White Bluff/Redfield 49 05-069-00110 35-00110 SN-05 Auxiliary Boiler 

3. Kraft Pulp Mills Domtar, Inc./Ashdown 26 05-081-00002 41-00002 SN-03 #1 Power Boiler 
Domtar, Inc./ Ashdown 26 05-081-00002 41-00002 SN-05 #2 Power Boiler 
Delta Natural Kraft/Pine Bluff 26 05-069-00017 35-00017 SN-02 Recovery Boiler 
Evergreen Packaging/Pine Bluff 26 05-069-00016 35-00016 SN-04 # 4 Recovery Boiler 
Georgia-Pacific Paper/Crossett 26 05-003-00013 02-00013 SN-22 9A Boiler 
Green Bay Packaging/Morrilton 26 05-029-00001 15-00001 SN-05A Recover Boiler 
Potlatch/McGehee 26 05-041-00036 21-00036 SN-04 Power Boiler 

11. Petroleum Lion Oil/El Dorado 29 05-139-00016 70-00016 SN-809 #7 Catalyst Regenerator 
Refineries 
15. Sulfur Recovery Albermarle-South Plant/Magnolia 28 05-027-00028 14-00028 SR-01 Tail Gas Incinerator 
Plant 
19. Sintering Plants Big River Industries/West Memphis 32 05-035-00082 18-00082 SN-01 Kiln A 
21. Chemical Albermarle-South Plant/Magnolia 28 05-027-00028 14-00028 BH-01 Boiler #1 
Processing Plants Albermarle-South Plant/Magnolia 28 05-027-00028 14-00028 BH-02 Boiler #2 

FutureFuels Chemical/Batesville 28 05-063-00036 31-00036 6M01-01 3 Coal Boiler 
El Dorado Chemical/El Dorado 28 05-139-00040 70-00040 SN-08 West Nitric Acid Plant 
El Dorado Chemical/El Dorado 28 05-139-00040 70-00040 SN-09 East Nitric Acid Plant 
El Dorado Chemical/El Dorado 28 05-139-00040 70-00040 SN-10 Nitric Acid Concentrator 

*Please note: American Electric Power/Gentry (SWEPC) is permitted as Flint Creek Power Plant; AR Electric Cooperation/Augusta is permitted as Arkansas Electric Cooperation 
Carl E. Bailey Plant; and AR Electric Cooperation/Camden is permitted as AR Electric Cooperation Corporation~ John L. McClellan Generating Station 
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The BART -eligible sources were identified using the methodology in the "Guidelines". ( 40 CFR 
Part 51, Appendix Y) To identifY as BART-eligible emission units, ADEQ used the following 
"Guidelines" criteria: 

• One, or more, emission(s) units at the facility fit within one of the twenty-six (26) 
categories listed in the "Guidelines"; 

• The emission unit(s) were in existence on August 7, 1977 and began operation at some 
point on, or after, August 7, 1962; and 

• The sum of the potential emissions from all emission unit(s) identified using the previous 
two criteria were greater than 250 tons, or more, per year of the visibility-impairing 
pollutants: sulfur dioxide (S02), nitrogen oxide (NOx), and PM10• 

The "Guidelines" recommend addressing the visibility-impairing pollutants: S02 , NOx, and 
Particulate Matter (PM). ADEQ addressed these three pollutants and used PM less than ten (10) 
micrometers (J...Lm) in diameter (PM10) as an indicator for PM in the initial step of identifYing 
BART -eligible units. Consistent with the "Guidelines", ADEQ did not evaluate emissions of 
Volatile Organic Compounds (VOCs) and ammonia (NH3) in BART determinations, because 
only specific VOCs form secondary organic aerosols that affect visibility. These compounds are 
a fraction of the total VOCs reported in the emissions inventory, and ADEQ does not have the 
breakdown ofVOC emissions necessary to model those that only impair visibility. Further, the 
prescribed screening model (CALPUFF) cannot simulate formation of particles from 
anthropogenic VOCs, nor their visibility impacts. Ammonia from specific sources will not be 
evaluated in this process, although ammonia is included in the modeling as a background 
concentration. The appropriate VOCs and ammonia emission data can, and will be, included in 
regional scale modeling used for the Regional Haze SIP. 

BART-eligible sources were determined by a review of ADEQ's emission inventory database 
and a review of the permits and permit applications. A detailed description of the process is 
located in Appendix 9.1B. As shown in Table 9.1, this analysis indicated there were 27 facilities 
in Arkansas with BART -eligible units. 

9.2 Determination of Sources Subject-to-BART 

Under the "Guidelines", ADEQ has the following options regarding its BART-eligible sources: 
a) make BART determinations for all sources orb) consider exempting some sources from 
BART because they do not cause or contribute to visibility impairment in a Class I area. AD EQ 
has chosen option b. If a State chooses option b, the "Guidelines" suggest the following three 
modeling options for determining which sources may be exempt: 

(1) Individual source attribution approach (dispersion modeling). 
(2) Use of model plants to exempt sources with common characteristics. 
(3) Cumulative modeling to show that no sources in a state are subject to BART. 
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ADEQ has chosen sub-option 1 above to determine which sources are subject to BART. ADEQ 
performed a source-specific analysis to determine which sources cause or contribute to visibility 
impairment using the CALPUFF model. The CALPUFF modeling protocol used for 
determining which facilities are subject-to-BART is included in Appendix 9.2A. In accordance 
with the "Guidelines", a contribution threshold of a 0.5 change (delta L1) in deciview ( dv) was 
used for determining which sources were subject to BART. The "Guidelines" provide States the 
discretion to set a lower dv threshold than 0.5 dv if"the location of a large number ofBART
eligible sources within the State and in proximity to a Class I area justifies this approach." The 
0.5 dv threshold was selected because ADEQ followed EPA's BART Modeling Guidance (p 42) 
in sitting a threshold limit in determining whether a BART -eligible source is either subject-to
BART or exempt. According to the aforementioned modeling guidance, an individual source will 
be considered to "cause visibility impairment" if the emissions results in a L1 dv that is greater 
than or equal to 1.0 dv on the visibility in a Class I area. Additionally, if the emissions from a 
source results in a L1 in visibility that is greater than or equal to 0.5 dv in a Class I area the source 
will be considered to "contribute to visibility impairment" (BART Final Rule, 40 CFR 51 p 
39113). Thus, ADEQ has set the threshold limit at 0.5 dv. 

Please note that ADEQ used the original (default) IMPROVE algorithm (Equation 1) in the 
BART determination modeling because the CALPUFF model was developed using Equation 1. 

Equation 1 
bext ~ 3 X f(RH) X [Sulfate] 

+ 3 x f(RH) x [Nitrate] 

+ 4 x [Organic Carbon] 

+ 10 x [Elemental Carbon] 

+ 1 x [Fine Soil] 

+ 0.6 x [Coarse Mass] 

+10 

The facilities with BART -eligible units found to be subject-to-BART by ADEQ are shown in 
Table 9.2 and Figure 9.2. Appendix 9.2B contains the CALPUFF modeling input and output 
files for each BART -eligible source. Facilities found to be subject-to-BART must complete a 
BART analysis. However, ADEQ worked closely with the facilities in their preparation of the 
BART engineering analyses. Additionally, it is ultimately the responsibility of ADEQ to either 
approve or reject the BART sources' engineering analysis during the permitting process. 
Appendix 9.2C contains the post-control CALPUFF modeling input and output files for each 
subject-to-BART source. 
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Table 9.2 Subject-to-BART sources in Arkansas 

Contribution to 
Visibility 

BART Source Facility Name Facility ID Emission Units Pollutants Evaluated Impairment 
Category Subject-to-BART in BART (Adv) 
Name Determination 

1. Fossil fuel- American 05-007- Boiler SN-01 S02, NOx, PM10, and See Appendix 
fired Electric Electric 00107 PM25 9.2B 
Plants> 250 Powcr/SWEPCO 
MMbtu/hour AR Electric 05-147- Boiler 1350 rom SN- S02, NOx, PM10, and See Appendix 

Electric Coop Bailey 00024 01 PM25 9.2B 
Generating Plant 
Units (EGUs) AR Electric 05-103- Boiler SN-01 S02, NOx, PM10, and See Appendix 

Coop McClellan 00055 PM25 9.2B 
Plant 
Entergy Lake 05-059- Unit 4 Boiler SN-03 S02, NOx, PM10, and See Appendix 
Catherine Plant 00011 PM25 9.2B 

Unit 1 SN-01 S02, NOx, PM10, and See Appendix 
PM2.s 9.2B 

Entergy White 05-069- Unit 2 SN-02 S02, NOx, PM10, and See Appendix 
Bluff Plant 00110 PM2.s 9.2B 

Auxiliary Boiler SN- S02, NOx, PM10, and See Appendix 
05 PM2.s 9.2B 

3. Kraft Pulp # 1 Power Boiler S02, NOx, and PM25 See Appendix 
Mills Domtar 05-081- SN-03 9.2B 

00002 # 2 Power Boiler S02, NOx, and PM2.s See Appendix 
SN-05 9.2B 
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Hercules-Glades Wilderness Area 

Upper Buffalo Wilderness Area 

s S~ecttoBARTSources 

C:=J Hercules-Glade Wilderness Area, MO 

Upper Buffalo Wilderness Area, AR 

c=J Caney Creek WildernessArea,AR 

c=J Mingo Wilderness Area, MO 

II Sipsey Wilderness Area, AL 

Figure 9.2 Map showing Arkansas' subject to BART sources and the 300 km buffers around 
Caney Creek Wilderness Area, Arkansas, Upper Buffalo Wilderness Area, Arkansas, Hercules
Glade Wilderness Area, Missouri, Mingo Wilderness Area, Missouri, and Sipsey Wilderness 
Area, Alabama 

Cumulative Impact of Subject-to-BART Sources on Visibility 

Additionally, in accordance to Federal Register (FR 39105) notice promulgating the 
"Guidelines", ADEQ contracted with ENVIRON International Corporation and Alpine 
Geophysics, LLC to perform a cumulative BART modeling analysis of the 6 subject-to-BART 
facilities in Arkansas to evaluate the cumulative visibility impacts due to the aforementioned 
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facilities at nearby Class I areas. Please refer to Appendix 9 .2C for a detailed description of 
ENVIRON and Alpine Geophysics' methodology and the Class I areas studied. 

Clean Air Interstate Rule and BART 

The Clean Air Interstate Rule was finalized in May 2005 by EPA and applies to states in the 
eastern U.S. Reconsiderations were finalized March 2006. This rule addresses air pollution 
transport across state borders. EPA determined which states must reduce which pollutants based 
on modeling which showed how the travel of pollution affects non-attainment in other states. 
CAIR requires states to reduce NOx and/or S02 emissions. Of the three programs in CAIR, 
Arkansas is required to participate in only the Ozone-Season NOx reductions program. Although 
EPA's BART Modeling Guidance allows CAIR states to participate in the CAIR cap and trade 
program, the state of Arkansas is not eligible for the aforementioned trading program because 
Arkansas is in CAIR only for NOx during the ozone season. Therefore, in Arkansas CAIR is not 
better than BART. Thus BART-eligible EGUs will be modeled for BART 
determination/exemption by ADEQ. 

9.3 Determination of BART Requirements for Subject-to-BART Sources 

BART -level emissions reductions for the subject to BART sources in Arkansas are shown in 
Tables 9.3a through 9.3d for each visibility impairing pollutant. The BART requirements in the 
RHR are intended to reduce emissions specifically from large emission units that, due to age, 
were exempted from other control requirements of the CAAA. BART emission limits for each 
pollutant are based on the following: the degree of reduction achievable through the application 
of the best system of continuous emission reduction, taking into consideration the technology 
available; the costs of compliance; the energy and the non-air quality environmental impacts of 
compliance; any pollution control equipment in use or in existence at the source; the remaining 
useful life of the source; and the degree of improvement in visibility which may reasonably be 
anticipated to result from the use of such technology. However, a State is not required to make 
a determination of BART for S02 or NOx if a BART -eligible source has the potential to emit less 
than forty ( 40) tons per year of such pollutant(s), or less than fifteen (15) tons per year for PM 10• 

The BART analysis conducted by the facility for each subject-to-BART source is included in 
Appendix 9.3A. BART for each subject-to-BART source was determined by ADEQ using the 
methodology in the "Guidelines." These BART emission standards will be included in the Title 
V operating pern1it for each source after this implementation plan is approved by EPA. A copy 
of Regulation 19 which contains these BART limits is included in Appendix 9.3C. Additionally, 
response to EPA comments concerning the BART analyses performed by the subject-to-BART 
facilities is included in Appendix 9.3B. All correspondence between ADEQ, subject-to-BART 
sources, and EPA is located in Appendix 9.4B. 

ADEQ is requiring that each subject-to-BART source install and operate BART as expeditiously 
as practicable, but in no event later than six years after the effective day of Arkansas Regulation 
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19, Chapter 15 or five years after approval of the SIP or plan revision by EPA, whichever comes 
first. 
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Table 9.3a BART-Level Emissions Reductions from the 2002 Baseline, Sulfur Dioxide (S02) 

~ourceand 
!unit 

p4-oolo7 
l276-AOP-Rl 
~merican Electric 
IPower/SWEPCO 
~N-01 
174-00024 
154-AOP-RO 
~R Electric Coop 
!Bailey Plant 
~N-01 
f\2-00055 
181-AOP-Rl 
~R Electric Coop 
!McClellan Plant 
~N-01 
~1-00002 
l287-AOP-R2 
pomtar 
~N-03 
~1-00002 
l287-AOP-R2 
pomtar 
~N-05 
~0-30-000 11 
1717-AOP-Rl 
IEntergy Lake 
~atherine Plant 
~N-03 oil 
~5-00110 
~63-AOP-Rl 
IEntergy White 
!Bluff Plant 
~N-01 
~5-00110 
~63-AOP-Rl 
IEntergy White 
!Bluff Plant 
~N-02 
~5-00110 
~63-AOP-Rl 
!Entergy White 
!Bluff Plant 
~N-05 

!Maximum 24-Hour 
!Adual Emissions 
i(lb/day) 

113483.81 

~7018.10 

~5942.06 

10620 

18916.8 

126647.84 

186319.32 

187799.35 

Baseline Peak 24- BART Level of 
bour Emissions Control% 
lb/hr) Removal1 

~728.49 

~375.75 

~747.59 

~42.5 

788.2 

5276.99 

7763.3 

7825.0 

78.3% 

55% 

65% 

0% 

0% 
using existing 

scrubber) 

46% 

82% 

80% 

Future Peak 24- !Emission 
hour Emission Rate [Limit2 

lb/hr) 

1026.08 

1069.09 

961.66 

442.5 

788.2 

2860.4 

1400.8 

1533.2 

P.15lb/MMBtu 

1034.17 lb/hr 
1% S fuel oil) 

~82.47 lb/hr 
1% S fuel oil) 

1.12lb/MMBtu 

1.20 lb/MMBtu 

p.562 lb/MMBtu 
0.5% S fuel oil) 

p.15lb/MMBtu 
Bituminous & sub
~ituminous coal) 

p.15lb/MMBtu 
Bituminous & sub
~ituminous coal) 

'-fo emisswn standards have been established for this source. Rather the state has established work practice 
~tandards for this source pursuant to 40 CFR 51.308( e)( 1 )(iii). 

1. Only hsted tf facility ts addtng controls or taktng hmtts that wtll reduce etntsston per BART requtrements. 
Facilities which are not adding controls or using controls which are already installed have a 0% BART control 
efficiency. 
2. 30-day rolling average 
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Table 9.3b BART-Level Emissions Reductions from the 2002 Baseline, Oxides ofNitrogen 
(NOx) 

~ource and Maximum 24-Hour Baseline Peak 24- BART Level of Future Peak 24- [Emission 
funit Actual Emissions hour Emissions Control% hour Emission Rate fLimit2 

(lb/day) lb/hr) Removal1 lb/hr) 
P4-oolo7 
~76-AOP-Rl 
~merican Electric ~6680.0 1945 16.8% 1618.24 p.23 lb/MMBtu 
IPower/SWEPCO 
~N-01 
~1-00002 
l287-AOP-R2 

~309.0 179.54 0% 179.54 P.46 lb/MMBtu pomtar 
~N-03 
~1-00002 
~87-AOP-R2 

12643.2 526.8 30% 368.76 p.450 lb/MMBtu 
pomtar 
~N-05 
~0-00011 
1717-AOP-Rl 
IEntergy Lake f\8960.0 ~456.67 69.6% 746.82 P.15lb/MMBtu 
ratherine Plant 
~N-03 gas 
~0-00011 
1717-AOP-Rl 
!Entergy Lake ~0273.0 2511.38 47.6% 1315.96 p.25 lb/MMBtu 
ratherine Plant 
~N-03 oil 
~5-00110 
~63-AOP-Rl 

P.28 lb/MMBtu 
IEntergy White 104920.0 ~371.7 69% 1355.23 
!Bluff Plant 

bituminous coal) 

~N-01 
~5-00110 
l263-AOP-Rl 

p.l5lb/MMBtu 
IEntergy White 104920.0 ~371.7 69% 1355.22 
!Bluff Plant 

sub-bituminous coal) 

~N-01 
~5-00110 
~63-AOP-Rl 

p.28 lb/MMBtu 
IEntergy White 113540.0 ~730.8 69% 1466.56 
!Bluff Plant 

bituminous coal) 

~N-02 
~5-00110 
~63-AOP-Rl 

p.15lb/MMBtu 
IEntergy White 113540.0 ~730.8 69% 1466.56 
!Bluff Plant 

sub-bituminous coal) 

~N-02 
~5-00110 
l263-AOP-Rl ~o emission standards have been established for this source. Rather the state has established work practice 
IEntergy White ~tandards for this source pursuant to 40 CFR 51.308( e)( 1 )(iii). 
!Bluff Plant 
~N-05 

. . 
1. Only listed If facility IS addmg controls or takmg limits that Will reduce emissiOn per BART reqUirements . 
Facilities which are not adding controls or using controls which are already installed have a 0% BART control 
efficiency. 
2. 30-day rolling average 
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Table 9.3c BART-Level Emissions Reductions from the 2002 Baseline, Particulate Matter 10 
micrometers (PM10) 

~ource and Maximum 24-Hour Baseline Peak 24- BART Level of Future Peak 24- !Emission 
[unit Actual Emissions hour Emissions Control% hour Emission Rate [Limit2 

(lb/day) lb/hr) Removal1 lb/hr) 
~1-00002 
~87-AOP-R2 ~068.0 

169.5 
76% 40.6 p.07 lb/MMBtu 

porn tar filterable) 
~N-03 
~1-00002 29.7% 
~87-AOP-R2 1958.4 81.6 using existing 57.4 p.10 lb/MMBtu 
porn tar filterable) 
~N-05 

scrubber) 
. . 

1. Only listed If facility IS addmg controls or takmg limits that Will reduce emissiOn per BART reqUirements . 
Facilities which are not adding controls or using controls which are already installed have a 0% BART control 
efficiency. 
2. 30-day rolling average 

Table 9.3d BART-Level Emissions Reductions from the 2002 Baseline, Particulate Matter 2.5 
micrometers (PMz.s) 

puu.a"'"' •un.• TJ._A-.All.I..I.U..I.A.I. _.., ... ....__.._VU.I. fUA.J'-'.._.1.'-' J. ""n 4l"'T"" U..l"'1..L'--1 J...J'-'1''-':1. U-L U. t<U..I. t.< _.._ '-'Aft. M"'T'"'" fC'lli.I.JJ.IUU. 

!Unit !Actual Emissions !hour Emissions Control% hour Emission Rate fLimit2 

lob/day) ''lb/hr) Removal1 lb/hr) 
~0-00011 

p.037lb/MMBtu 
1717-AOP-R1 
IEntergy Lake ~810.0 ~83.75 o9.4% 86.83 

filterable & 
ondensable) 0.5% S 

K:atherine Plant fuel oil 
~N-03 oil 

. . 
1. Only listed If facility IS addmg controls or takmg limits that Will reduce emissiOn per BART reqUirements . 
Facilities which are not adding controls or using controls which are already installed have a 0% BART control 
efficiency. 
2. 30-day rolling average 
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9.4 Results and Conclusions 

To determine ifthere was a statistical significant improvement to visibility from the post-control 
emissions of Arkansas' subject-to-BART sources, a student t (TTEST function in Excel) was 
performed. Tables 9.4a through 9.4g contain the maximum change (delta Ll) in deciview (dv) 
from the pre-control emissions, the maximum L1 dv from the post-control emissions, the percent 
decrease, the P value, and the number of days the L1 dv from the pre-control emissions were 
greater than or equal to(::::.) a L1 dv of0.5. 

Table 9.4a American Electric Power results comparing the pre-control emissions and the post
control emissions to Caney Creek Wilderness Area (CACR) and Upper Buffalo Wilderness Area 
(UPBU), Arkansas and Hercules-Glade Wilderness Area (HEGL), Missouri 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximum~ ~dv Change Pre-control ~ dv :=:: 
dv 0.5 

CACR 3.970 1.573 60.38 Yes 106 
UPBU 3.781 2.089 44.75 Yes 139 
HEGL 3.983 1.541 61.31 Yes 117 

Table 9.4b Arkansas Electric Coop- Carl E. Bailey results comparing the pre-control emissions 
and the post-control emissions to Caney Creek Wilderness Area (CACR) and Upper Buffalo 
Wilderness Area (UPBU), Arkansas and Hercules-Glade Wilderness Area (HEGL) and Mingo 
Wilderness Area (MING), Missouri 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximum~ ~dv Change Pre-control~ dv :=:: 
dv 0.5 

CACR 1.841 0.897 51.28 Yes 28 
UPBU 1.232 0.574 53.41 Yes 23 
HEGL 1.594 0.809 49.25 Yes 30 
MING 1.660 0.766 53.86 Yes 45 

Table 9.4c Arkansas Electric Coop- McClellan results comparing the pre-control emissions and 
the post-control emissions to Caney Creek: \lfilderness Area (CACR) and Upper Buffalo 
Wilderness Area (UPBU), Arkansas 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximum~ ~dv Change Pre-control ~ dv ::::_ 
dv 0.5 

CACR 2.197 1.011 53.98 Yes 58 
UPBU 1.196 0.487 59.28 Yes 23 
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Table 9.4d Domtar results comparing the pre-control emissions and the post-control emissions to 
Caney Creek Wilderness Area (CACR) and Upper Buffalo Wilderness Area (UPBU), Arkansas 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximumd ddv Change Pre-control d dv ~ 
dv 0.5 

CACR 2.262 2.038 9.90 Yes 149 
UPBU 1.181 1.029 12.87 No 18 

Table 9.4e Entergy- Lake Catherine results comparing the pre-control emissions from natural 
gas and the post-control emissions from natural gas to Caney Creek Wilderness Area (CACR) 
and Upper Buffalo Wilderness Area (UPBU), Arkansas and Hercules-Glade Wilderness Area 
(HEGL ), Missouri 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximumd ddv Change Pre-control d dv ~ 
dv 0.5 

CACR 3.209 1.111 63.48 Yes 87 
UPBU 2.186 0.753 66.55 Yes 54 
HEGL 1.663 0.558 66.45 Yes 23 

Table 9.4fEntergy- Lake Catherine results comparing the pre-control emissions from fuel oil 
and the post-control emissions from fuel oil to Caney Creek Wilderness Area (CACR) and Upper 
Buffalo Wilderness Area (UPBU), Arkansas and Hercules-Glade Wilderness Area (HEGL), 
Missouri 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximumd ddv Change Pre-control d dv ~ 
dv 0.5 

CACR 6.607 3.671 36.49 Yes 201 
UPBU 2.953 1.636 44.60 Yes 188 
HEGL 4.129 2.397 41.95 Yes 134 

Table 9.4g Entergy- White Bluff results comparing the pre-control emissions and the post
control emissions from to Caney Creek Wilderness Area (CACR) and Upper Buffalo Wilderness 
Area (UPBU), Arkansas and Hercules-Glade Wilderness Area (HEGL), Missouri 
Class I area Pre-control Post-control Percent Is P < 0.05 Number of Days 

Maximumd ddv Change Pre-control d dv ~ 
dv 0.5 

CACR 8.677 2.665 69.29 Yes 245 
UPBU 7.948 2.167 72.74 Yes 242 
HEGL 6.631 2.030 97.97 Yes 234 

The results from the ENVIRON cumulative modeling using Comprehensive Air-quality Model 
with extensions (CAMx) PM Source Apportionment Technology (PSAT) is estimated to result in 
substantial improvements in visibility to all 10 Class I areas studied, with the largest visibility 
improvement of 5 L1 dv at Mingo Wilderness Area, Missouri. (Please refer to Appendix 9 .2C for 
ENVIRON and Alpine Geophysics' final report.) The highest cumulative visibility impacts due 
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to all PM species in the pre-control base case ranged from 4 to 11 L1 dv across the Class I areas, 
whereas the highest visibility impacts in the post-control case ranged from 1 to 7 L1 dv. Despite 
these apparent visibility improvements, the cumulative visibility impacts due to all Arkansas 
BART sources in the post-control case still exceed 1 L1 dv at most Class I areas of interest. 

During the modeling process, ADEQ was informed that the emissions provided for the Domtar 
Arkansas subject-to-BART source were understated. To address this issue, a sensitivity analysis 
was performed by ENVIRON using the corrected Domtar emissions for both the pre- and post
control scenarios was conducted. The analysis suggested that the revised (higher) Domtar 
emissions worsen the visibility improvement in the post-control case, specifically by 2 L1 dv at 
Caney Creek Wilderness Area, Arkansas. 

In summary, there is an improvement in visibility from the post-control emissions of the State of 
Arkansas's subject-to-BART sources at all Class I areas assessed by ADEQ. Appendix 9.4A 
contains charts comparing the pre- and post-control emissions of Arkansas' subject-to-BART 
sources. These charts also indicate there is a considerable improvement to visibility from the 
post-control emissions of Arkansas's subject-to-BART sources. 

List of Chapter 9 Appendices 

9.1A Detailed Description ofBART-eligible Emission Units 
9.1B Method ofldentifying BART-Eligible Sources in the State of Arkansas 
9.2A Modeling Protocol Used to Determine Subject-to-BART Sources 
9.2B BART-exemption CALPUFF Modeling Input and Output Files 
9.2C Subject-to-BART CALPUFF Post-control Modeling Input and Output Files 
9.2D ENVIRON Final Report 
9.3A BART Analyses for the Subject-to-BART Sources 
9.3B Response to EPA Comments on BART Engineering Analyses 
9.3C Copy of Regulation 19 
9.3D Regulation 19 Supporting Documents 
9.4A Charts Comparing Arkansas's subject-to-BART Sources' Pre- and Post-control 
9.4B Correspondence 
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10. Reasonable Progress Goals 

Federal regulations at 40 CFR 51.308(d)(l) require the State of Arkansas to establish Reasonable 
Progress Goals (RPGs) for achieving natural visibility for each Class I area within the state. The 
State is required to develop RPGs that provide for visibility improvement for the most impaired 
days and ensure no degradation in visibility for the least impaired days throughout the year. 
These goals are expressed in units of deciviews (dv). A deciview is a measurement of haze, 
implemented in a Haze Index (HI), derived from calculated light extinction. The RPGs are 
established in the State Implementation Plan (SIP) and are used to track progress towards the 
ultimate goal of achieving natural visibility conditions by 2064. 

In September 2003, EPA released a technical guidance document describing the techniques used 
to determine baseline and natural visibility conditions 1• The EPA has also released guidance 
describing various procedures that might be used to establish RPGs 2

• The goals must provide 
improvement in visibility for the most impaired days, and ensure no degradation in visibility for 
the least impaired days for the duration of the SIP. The State must also provide an assessment of 
the number of years it would take to attain natural visibility conditions if improvement continues 
at the rate represented by the RPG. The above-referenced EPA guidance describes the meaning 
of the term Reasonable Progress Goal: 

States must establish RPGs, measured in deciviews ( dv) for each Class I area for 
the purpose of improving visibility on the haziest days and ensuring no 
degradation in visibility on the clearest days over the period of each 
implementation plan. RPGs are interim goals that represent incremental visibility 
improvement over time toward the goal of natural background conditions and are 
developed in consultation with other affected States and Federal Land Managers 
(FLMs). 

In determining what would constitute reasonable progress, Section 
the CAA requires States to consider the following four factors: 

The costs of compliance, 

The time necessary for compliance, 

169A(g) of 

The energy and non-air quality environmental impacts of compliance, and 

The remaining useful life of existing sources that contribute to visibility 
impairment. 

States must demonstrate in their SIPs how these factors are taken into consideration in 
selecting the RPG for each Class I area in the State. 

1 Guidance for Tracking Progress Under the Regional Haze Rule, EPA- 09/03. 
2 Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, EPA- 06/01/07 
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The "Uniform Rate ofProgress" (URP) described in the EPA guidance, described as "uniform 
rate of improvement" in 40 CFR 51.308( d)(1 )(i)(B), is graphed on a time line as a line between 
the "baseline conditions" representing visibility for the best and worst days at the time the 
regional haze program is established and natural background levels in 2064. Table 10.1 provides 
the URP for Class I Areas in the State of Arkansas. Figures 10.1 and 10.2 depict the URP for 
each Class I area in Arkansas as a "glide path." 

Table 10.1- Uniform Rate of Progress for Arkansas Class I Areas 

Class I Area Deciview Progress Deciview 
Improvement Annually to Improvement 

Needed by 2018 2018 assuming Needed by 2064 
assuming URP URP (dv) 

(dv) (dv/yr) 
Caney Creek 3.45 -0.25 14.78 
Upper Buffalo 3.43 -0.25 14.70 
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Uniform Rate of Progress for the Caney Creek Wilderness Area, Arkansas 

Haze Index 
( deciviews) 

2004 2014 2024 

= 14.78dv X14yr 
60yr 

= 3.45 dv Over First Planning Period 

2034 2044 

Year 

Fig.IO.l 

2054 2064 
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Uniform Rate of Progress for the Upper Bnffalo Wilderness Area, Arkansas 

Baseline 

Haze Index 
(deciview) 

Natnral 

for the 20% 10 

Worst Days 

2004 2014 2024 

Uniform Rate 
of Progress =14.70 dvX 14 yr 

yr 
= 3.43 dv Over First Planning Period 

2034 

Year 

Fig. 10.2 

2044 2054 2064 
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10.2 Determination of Reasonable Progress Goals 

The State of Arkansas has determined that the rates of visibility improvement by 2018 that are 
expressed in Table 10.2 are reasonable and hereby adopts them as the Reasonable Progress Goals 
for the listed Class I areas. An analysis showing that these goals are reasonable is provided in 
Appendix 10.1, - Analysis of Control Strategies and Determination of Reasonable Progress 
Goals. Figures 10.3- 10.6 show comparisons ofURP, RFP and anticipated improvement in 
visibility on best days for each Class I Area. The established RPGs show that Caney Creek 
Wilderness Area can attain the goal ofbackground conditions by CY 2062 and the Upper 
Buffalo Wilderness Area can achieve background conditions by CY 2063. These RPGs exceed 
the URPs established for these areas and would result in a return to natural background 
conditions prior to CY 2064. 

Table 10.2- Reasonable Progress Goals for Arkansas Class I Areas 

Class I Deciview Deciview Projected Projected Deciview 
Area Improvement Improvement by Annual Rate Improvement by 

Projected by CY 2018 at URP of CY 2064 
CY 2018 (dv) Improvement (dv) 

using RPG 2008-2018 
(dv) (dv/yr) 

Caney 
3.88 3.45 -0.32 15.38 

Creek 
Upper 

3.75 3.43 -0.28 15.02 
Buffalo 
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U.niformR.ate of. Pro .. pgre.~.~ '·./a. nd. D .. :RJ.ea.~.·.·.onable P. r.·ga .. reasWGJ)al fOr tbeATwenp .Perce·n··· t 
(:lO~oJ Worst · ays atCaney ueek·.· .. ilderness). rea, n..rkans.as 

Fig. 10.3 
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6 

Unifo~aie ofhogre$$ and DemonstratiOn df''No De~~~tion•: for the Twenty Percent 
flO%) Best Days at Caney Creek Wilderness krea, ;Arkansas 

First Planning 
Period 

Fig. 10.4 
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UWformRate ofProgre~s ~li~Reasonable Progr~s GiJaiforthe. 'l:~.entyPercent (10%) 
.Worst Days .for UpJW BuD'alo Wilderness Area, Arlmnsas 

Uniform Rate 
of Progress = 14.70 dv X 14 yr 

60 T 

= 3.43 dv Over First PlanningPeriod 

Fig. 10.5 
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Uni(ormR3t~ ofPragress andDent?nstratio~ of"No D~radatio~nfor ilte. Tw¢nty 
PerceJ1t (20'Yu) Best llttys at Upper Buffalo Wilderness Area, Arkansas ························· 

First Planning 
Period 

11.71 11.71 

Fig. 10.6 

11.71 11.71 11. 1 
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10.3 Consultation 

In determining a reasonable progress rate for each Class I area, the State of Arkansas has 
consulted with the other states and Tribes which are reasonably anticipated to cause or contribute 
to visibility impairment in each of these Class I areas. A description of the consultations that 
were hosted by Arkansas and Missouri is provided in Appendix 1 0.2., Interagency Consultation 
Process in Establishing Reasonable Progress Goals. 

On February 26, 2007, an invitation letter was sent to 12 States and tribes in the region. The 
invitation included a consultation plan that detailed the procedures and timelines for identifYing 
possible contributors to regional haze in Arkansas and Missouri Class I Areas. These 
consultations were accomplished through a series of conference calls and letters. Calls were held 
on April 3, May 11 and June 7, 2007. Participants included States and tribes, EPA personnel, 
FLMs and other Regional Planning Organizations. A summary of these conference calls can be 
found on the CENRAP website. Correspondence between Arkansas, FLMs, Oklahoma, 
Kentucky, Tennessee, Missouri and Texas is included in Appendix 10.3- Arkansas Consultation 
Letters. 

10.4 Reporting 

Progress will be reported to the EPA every five years in accordance with the requirements of 
51.308 (g). 

List of Chapter 10 Appendices 

10.1 Analysis of Control Strategies and Determination of Reasonable Progress Goals 
10.2 Interagency Consultation Process in Establishing Reasonable Progress Goals 
10.3 Arkansas Consultation Letters 

67 

ED_001237 _00001230-00069 



EPA-HQ-2017-010177 Production Set #2 

11. Long-term Strategy to Reach Reasonable Progress Goals 

11.1 Federal Requirements 

40 CFR 51.308( d)(3) requires the State of Arkansas to submit a long-term strategy that addresses 
regional haze visibility impairment for each mandatory Class I federal area within and outside 
the State which may be affected by emissions from within the State. The long-term strategy 
must include any enforceable emissions limitations, compliance schedules and other measures 
considered necessary to achieve the RPGs described in Chapter 10. This chapter describes the 
long-term strategy of the State of Arkansas. 

11.2 Consultation 

40 CFR 51.308(d)(3)(i) requires Arkansas to consult with other states and tribes to develop 
coordinated emission strategies. This requirement applies both where emissions from the State 
are reasonably anticipated to contribute to visibility impairment in Class I areas outside the State 
and when emissions from other states or tribes are reasonably anticipated to contribute to 
visibility impairment in Class I areas within the State. 

The State of Arkansas has consulted with other states and tribes by its on-going participation in 
CENRAP. The monitoring analysis, emission inventory, modeling assessments and control 
strategy assessments that have been conducted by CENRAP on behalf of its member states and 
tribes have all been done through a collaborative process that is inherently consultative in nature. 
In addition, the State of Arkansas has participated in discussions focused on Class I areas 
through-out the CENRAP region and in neighboring states which involved the states and tribes 
listed in Appendix 10.2- Interstate Consultations. Strategy development considered the 
impacts of the State's emissions on Class I areas within and outside the State. 

The manner in which the State of Arkansas has coordinated with FLMs on long-term strategy 
development is described in Chapter 4. 

Arkansas will continue to consult with states, tribes, FLMs, EPA and other stakeholders to the 
extent necessary to assure that RPGs are achieved. Progress reports and plan updates will be 
communicated to stakeholders as they become available. On-going consultations will be in the 
form of written communications, conference calls and meetings on an as-needed basis. 

In addition to the consultations held jointly by Arkansas and Missouri, Arkansas participated in 
consultations hosted by Oklahoma. No other states or Tribes have indicated that Arkansas was 
potentially contributing to visibility impairment in their Class 1 areas. 
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11.3 Share of Emission Reductions 

40 CFR 51.308(d)(3)(ii) requires the State of Arkansas to demonstrate that its implementation 
plan includes all measures necessary to obtain its fair share of emission reductions needed to 
meet RPGs in other Class 1 areas. 

Arkansas and Missouri relied on technical analyses developed by CENRAP, additional weight of 
evidence analyses prepared by Missouri as part of the Central Class 1 Areas Consultation Plan 
and in-house screening of BART-eligible sources to determine which states might reasonably 
cause or contribute to haze in its Class 1 areas. In addition to its own sources, states with 
emissions that were determined to have potential impacts on Arkansas's Class 1 areas included 
Iowa, Nebraska, Missouri, Illinois, Indiana, Ohio, Kentucky, Tennessee, Oklahoma and Texas. 
These states and tribal representatives from these states were included in the consultation process 
described in the Consultation Plan. CENRAP-modeled visibility projections indicate that the 
emission reductions planned for these states are sufficient to achieve the RPGs for all Class 1 
areas located in Arkansas and Missouri. 

CENRAP and ADEQ analyses indicate that the impact of anthropogenic emissions from 
Arkansas sources have not been shown to appreciably affect visibility in Class 1 areas other than 
the four located in Arkansas and Missouri. Visibility projections for each of these areas show 
that they will all be able to demonstrate a better than uniform rate of progress through the 
implementation of existing and forthcoming State and federal emission reduction programs. The 
emission reductions described elsewhere herein are sufficient to constitute a fair share of 
emission reductions needed to meet RPGs in affected Class I areas. 

The demonstration of attainment of RPGs relies on the analysis of monitored and modeled data 
in a weight of evidence analysis to determine whether visibility is improved on days when it is 
usually poor and does not deteriorate on days when it is usually good. Current visibility is 
estimated from monitored components of PM2.5 and coarse mass. Models are used in a relative 
sense to estimate how current concentrations respond to emission reduction measures. Data 
analysis is used to identify source categories and regions. Current concentrations of particulate 
matter components are adjusted by the relative modeled response to estimate concentrations at 
the end the first implementation period in 2018. Future visibility is estimated from estimated 
component concentrations of PM2.5 and coarse particulate matter at the end of the first 
implementation period. The difference between present visibility and future estimated visibility 
is compared with the reasonable progress goal to determine if the goal is met. 

The CENRAP technical report on current visibility conditions is found in Appendix 5.1, 
Determination of Baseline Visibility Conditions. CENRAP technical reports on current and 
projected inventories and regional modeling are found in Chapters 7 and 8 respectively. All 
applicable measures reflected in the modeling demonstration and weight-of-evidence analyses 
have been incorporated in the State's long-term strategy. 
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11.4 Long-term Strategy Elements 

40 CFR 51.308(d)(3)(v) requires the State of Arkansas to consider several factors in developing 
its long-term strategy. These are discussed below. 

11.4.1 Emission Reductions due to On-going Air Pollution Programs. 

40 CFR 51.308( d)(3)(v)(A) requires the State of Arkansas to consider emission reductions from 
ongoing pollution control programs in the development of its long-term strategy. 

The State of Arkansas considered the following ongoing programs in developing its long-term 
strategy: 

11.4.1.1 Clean Air Interstate Rule (CAIR) 

40 CFR 96 Subparts AAAA-HHHH (with the exception of Subpart EEEE) for the CAIR NOx 
Ozone Season Trading Program, as finalized by the U.S. EPA on May 12,2005, and further 
revised by EPA on April 28, 2006, with correcting amendments on December 13, 2006, were 
incorporated by reference as Chapter 14 of Arkansas Pollution Control and Ecology Commission 
Regulation No. 19- Regulations of the Arkansas Plan of Implementation for Air Pollution 
Control on September 28, 2007. 

By 2015, the State ozone season trading budget for annual NOx allocations will be capped at 
9,596 tons. This represents a reduction of 1,919 tons NOx per period from 2009's budget of 
11 ,515 tons N Ox per period. 

11.4.1.2 Best Available Retrofit Technology (BART Rule) 

Chapter 15 of Arkansas Pollution Control and Ecology Commission Regulation No. 19-
Regulations of the Arkansas Plan of Implementation for Air Pollution Control identifies BART 
eligible sources, subject to BART sources, numeric emissions limits for NOx, S02 and particulate 
matter and other requirements applicable to BART sources. These controls are required to be in 
place by no later than CY 2013. 

11.4.1.3 Tier 2 Vehicle Emission Standards 

Federal Tier 2 Vehicle Emission standards for passenger cars and light trucks have been in effect 
since 2004 and were fully implemented in 2007. Similar rules for heavy trucks are scheduled to 
be fully implemented by 2009. These rules will result in reductions of emissions of particulate 
matter, ozone precursor pollutants and non-methane organic compounds. Reductions in these 
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pollutants will contribute to improvements in visibility in Class I areas and throughout the 
country. 

11.4.1.4 Ultra Low Sulfur Diesel, Clean Air Highway and Nonroad Diesel Rules 

These federal rules will result in significant reductions in visibility-related pollutants emitted 
from diesel engines. The low sulfur content mandated by the Ultra Low Sulfur Diesel Rule will 
result in being able to better control particulate emissions from diesel engines by allowing 
installation of control devices that were technically infeasible for fuels with higher sulfur 
content. 

11.4.1.5 Measures to mitigate the impacts of construction activities. 

40 CFR 51.308(d)(3)(v)(B) requires the State of Arkansas to consider measures to mitigate the 
impacts of construction activities. 

In Arkansas, ADEQ is responsible for all air pollution control programs. Due to certain 
limitations on regulatory authorities that are included in the Arkansas Water and Air Quality 
Control Act, the opportunities to mitigate air emissions from construction activities are limited3

· 

ADEQ does anticipate that current and future federal programs will result in some mitigation and 
has undertaken efforts to provide incentives for voluntary measures that can result in emission 
reductions. 

The federal General Conformity program requires assessments of the potential impacts of any 
construction activity-related emissions of criteria air pollutants from federal projects in areas that 
have been designated as not attaining the National Ambient Air Quality Standard (NAAQS) for 
that pollutant. These criteria pollutants include, among others, PM 2.5 and ozone (some ozone 
precursor compounds contribute to visibility conditions). At the current time, there is only one 
county in Arkansas in non-attainment for the ozone standard and no counties in non-attainment 
for other criteria pollutants. 

ADEQ has undertaken several initiatives to obtain reductions from on-road and off-road engines, 
including construction equipment throughout the State. Grant funds have been directed to fleet 
managers and equipment suppliers as a means of subsidizing diesel retrofits and the biodiesel 
market. ADEQ participates in a regional "Blue Skyways" group that works collaboratively on 

3 Section 8-4-305 of The Arkansas Water and Air Pollution Control Act states that "The 
provisions of this subchapter do not apply to:---; (4) Land clearing operations or land 
grading; ( 5) Road construction operations and the use of mobile and portable equipment and 
machinery incident thereto; ---."It would require legislative action for these exceptions to be 
removed from the Act and to give ADEQ explicit regulatory authority over these activities. 
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the introduction of innovative, regional-scale, transportation-related programs and projects. 
These efforts are on-going. 

11.4.1.6 Source retirement and replacement schedules 

40 CFR 51.308(d)(3)(v)(D) requires the State of Arkansas to consider source retirement and 
replacement schedules in developing reasonable progress goals. Retirement and replacement 
will be managed in conformance with existing SIP requirements pertaining to PSD and New 
Source Review. Source retirement and replacement will be tracked through on-going point 
source inventories. 

Emission limitations and schedules of compliance. 

40 CFR 51.308(d)(3)(v)(C) requires the State of Arkansas to identify additional measures to 
meet RPGs when on-going programs alone are not sufficient to meet the RPGs. The State of 
Arkansas has determined that on-going State and federal air pollution control programs are 
sufficient to meet RPGs through 2018. Emissions reductions at non-BART facilities or new 
control programs for other anthropogenic source categories will not be required at this time. 

11.4.1.7 Agricultural and Forestry Smoke Management 

40 CFR 51.308(d)(3)(v)(E) requires Arkansas to consider smoke management techniques for the 
purposes of agricultural and forestry management. In 2007, the Arkansas Forestry Commission, 
approved revisions to the Arkansas Smoke Management Plan (SMP). The Arkansas Smoke 
Management Plan is designed to assure that prescribed fires are planned and executed in a 
manner designed to minimize impacts associated with the smoke produced by prescribed fires. 

Arkansas has adopted a basic Smoke Management Program (SMP), in which owners/managers 
voluntarily notifY state officials of fire plans. Documentation of this program is in Appendix 
1 1 1 
11.1. 

Arkansas's SMP recommends a written fire plan that includes measures that can be taken to 
reduce residual smoke from burning activities. Arkansas's SMP recommends these actions to 
reduce smoke impacts where applicable: 

Reduce the fuel loading in the area to be burned by mechanical means or by using 
frequent, low-intensity bums to gradually reduce fuels. 

Reduce the amount of fuel consumed by the fire by burning when fuel moistures 
for larger fuels and duff moistures are high. 
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Rapid and complete mop-up after the bum or mop-up of certain fuels. 

Reference "Smoke Management Guide for Prescribed Fire and Wildland Fire" by 
National Wildfire Coordinating Group Fire Use Working Team, publication 
NFES 1279. 

In addition, the Arkansas SMP has a process to evaluate potential smoke impacts at sensitive 
receptors and schedule fires to minimize exposure of sensitive populations and avoid visibility 
impacts in Class I areas. Arkansas's SMP details procedures for the identification of smoke
sensitive targets and minimization of their exposure to smoke. Methodologies to reduce smoke 
exposure include smoke emissions estimates using determination of available fuels and 
identification of the category day based on local weather conditions forecast. 

Arkansas's SMP details the AFC Dispatch Center's role in locating each prescribed fire in the 
center of an airshed. This system estimates the range in tons of fuel that can be allocated to an 
airshed based upon downwind distance to the nearest smoke sensitive target and monitors the 
total fuel loading tonnage burned within each air shed, each day, in order to ensure compliance 
with permissible limits. If the AFC Dispatch center determines that the fuel tonnage for a single 
prescribed fire causes the air pollution tonnage for a given airshed to exceed these limits, the 
AFC Dispatch Center will recommend to the prescribed fire manager that the plan should be 
altered by measures such as delaying the bum and reducing the acreage to be burned. 

Arkansas has a public notification process and exposure reduction process in place to reduce the 
impacts ofbuming. The AFC, in cooperation with the Arkansas Prescribed Fire Committee, will 
explain the use and importance of fire for ecosystem management, the implications of smoke to 
public health and safety, and the goals of the SMP. This public awareness effort will use posters, 
pamphlets, news releases, and public presentations. Prescribed fire managers are encouraged to 
train on-the-ground personnel to understand the SMP. AFC will cooperate with organizations 
and government agencies such as Arkansas Lung Association or ADEQ to make the public 
aware of planned prescribed fires. 

Arkansas's SMP states monitoring of the smoke from the prescribed fire shouid match the size of 
the fire. For small or short duration fires (such as those in grass or leaf litter), visual monitoring 
of the directions of the smoke plume and monitoring nuisance complaints by the public may be 
sufficient. Other monitoring techniques include posting personnel on vulnerable roadways to 
look for visibility impairment and to initiate safety measures for motorists; posting personnel at 
other smoke sensitive areas to look for smoke intrusions; using aircraft to track the progress of 
smoke plumes; and continued tracking of meteorological conditions during the fire. For 
prescribed fires in fuels with longer duration burning (such as timber litter or slash), and which 
are expected to last more than one day, locating real-time particulate matter (PM) monitors at 
smoke- sensitive areas may be warranted to facilitate timely response to smoke problems. 
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The AFC has established a policy to issue health advisories when necessary. State and federal 
prescribed fire managers routinely notify landowners adjacent to prescribed burns of the 
potential for exposure to smoke. AFC Dispatch is currently developing a daily listing of planned 
prescribed fires on the AFC website (www.forestry.state.ar.us). The planned prescribed burn 
listing will have the county, nearest community, legal description, planned ignition time and 
acres of the prescribed burn. 

Arkansas's SMP has provisions for an annual review by the Arkansas Forestry Commission that 
will include the following activities: 

Collect and review information on acres burned by prescribed fire and wildfire 

Review the reference, continuous, and IMPROVE monitoring station data 
maintained by ADEQ 

Use information from reports of nuisance complaints or significant smoke 
intrusions to measure the effectiveness of the SMP 

Provide recommendations to ADEQ and Arkansas Prescribed Fire Committee 
concerning the SMP 

Pursuant to the EPA's Interim guidance cited above, Arkansas has adopted a program that should 
help prevent NAAQS violations and addresses visibility impairment due to fires. This program 
established the documentation of basic parameters: contact information of person in charge, 
purpose of prescribed burn, fuel type and tonnage, ignition time and duration of fire, wind speed, 
direction, location, and distance to sensitive receptors. Prescribed fire managers are required 
under Arkansas law to notify the AFC Dispatch Center on the morning of the prescribed fire by 
calling 1-800-830-8015. See Arkansas Code Annotated §20-22-302. 

11.4.1.8 Additional Control Measures 

The CENRAP modeling shows that Arkansas's Class 1 areas can achieve the 2018 RPGs without 
additional control measures beyond those described above. In the situation where anticipated 
emission reductions produce a 2018 outcome that meets the goal of natural background 
conditions, it is not immediately necessary to evaluate the need for additional control measures. 
A four-factor analysis was included as part of the engineering analysis for all BART eligible 
sources in Arkansas. Since Arkansas has demonstrated that it can meet or exceed established 
URPs, it is not necessary to evaluate the emission reductions potential of point sources other than 
those BART -eligible sources that are specifically regulated in accordance with the requirements 
of the Regional Haze Rule. 
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The Regional Haze Rule requires states to review progress in reaching their established RPGs 
every five years. If, in the future, it is demonstrated that the actual rate of progress is not 
meeting the established goals, Arkansas will reevaluate the need for additional control measures. 
This would require a four-factor analysis to be conducted as a means of determining which 
facilities, in addition to those already regulated under the BART Rule, would be potentially 
subject to additional control measures. 

11.4.6 Enforceability of emission limitations and control measures 

40 CFR 51.308(d)(3)(v)(F) requires the State of Arkansas to ensure that emission limitations and 
control measures used to meet RPGs are enforceable. 

The State of Arkansas has ensured that all emission limitations and control measures used to 
meet RPGs are enforceable by embodying these in State-adopted rules. Arkansas has determined 
that emission limitations or control measures other than BART are not currently required in order 
to meet the established RPGs. Appendix 11.2 is a copy of these regulations. 

List of Chapter 11 Appendices 

11.1 Agricultural and Forestry Smoke Management 
11.2 Arkansas Pollution Control and Ecology Commission Regulation No. 19- Regulations 
of the Arkansas Plan of Implementation for Air Pollution Control 
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12. Comprehensive Periodic Implementation Plan Revisions 

The 40 CFR 51.308(f) requires a State to revise its regional haze implementation plan and submit 
a plan revision to EPA by July 31, 2018, and every ten (10) years thereafter. In accordance with 
the requirements listed in 40 CFR 51.308(f) ofthe federal rule for regional haze, Arkansas 
commits to revising and submitting this regional haze implementation plan by July 31, 2018, and 
every ten ( 1 0) years thereafter. 

In addition, 40 CFR 51.308(g) requires periodic reports evaluating progress towards the RPG 
established for each mandatory Class I area. In accordance with the requirements listed in 40 
CFR 51.308(g) of the federal rule for regional haze, Arkansas commits to submitting a report on 
reasonable progress to EPA every five years following the initial submittal of the SIP. The 
reasonable progress report will evaluate the progress made towards the RPG for each mandatory 
Class I area located within Arkansas and in each mandatory Class I area located outside 
Arkansas, which may be affected by emissions from within Arkansas. All requirements listed in 
51.308(g) shall be addressed in any SIP revision for reasonable progress. 

List of Chapter 12 Appendices 

There are no Appendices in Chapter 12. 
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13. Determination of the Adequacy of the Existing Plan 

Depending on the findings of the five-year progress report, Arkansas commits to taking one of 
the actions listed in 40 CFR 51.308(h). The findings of the five-year progress report will 
determine which action is appropriate and necessary. 

List of Possible Actions- 40 CFR 51.308(h) 

1) Arkansas determined that the existing SIP required no further substantive revision in 
order to achieve established goals. Arkansas provided to the Administrator a negative 
declaration that further revision of the SIP is not needed at this time> 

2) Arkansas determined that the existing SIP may be inadequate to ensure reasonable 
progress due to emissions from other states which participated in the regional planning 
process. Arkansas provided notification to the Administrator and the states that 
participated in regional planning. Arkansas collaborated with states through the regional 
planning process to address the SIP's deficiencies. 

3) Arkansas determined that the current SIP may be inadequate to ensure reasonable 
progress due to emissions from another country. Arkansas provided notification, along 
with available information, to the Administrator. 

4) Arkansas determined that the existing SIP is inadequate to ensure reasonable progress 
due to emissions within the Arkansas, Arkansas will revise/has revised its SIP to address 
the plan's deficiencies (State must address the deficiencies within one year.) 

List of Chapter 13 Appendices 

There are no Appendices in Chapter 13. 
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Guidance Documents 

Assessment of Baseline, Natural and Current Conditions 
EPA is to develop guidance on calculating baseline and current visibility. EPA is to develop 
guidance on calculating baseline in the absence of on-site data. EPA is to develop technical 
guidance on estimating natural visibility conditions. EPA to revise the Interim Air Quality 
Policy on Wildland and Prescribed Fires which includes guidance on determining the 
contribution of fire to natural visibility conditions. States should include in the SIP "appropriate 
methods for estimating natural conditions. It is assumed that the States procedures will use these 
guidance documents to establish the Baseline, Background and Current conditions in each Class 
I Area. 

Best Available Retrofit Technology 
Controlling S02 Emissions: A Review ofTechnologies, EPA Office ofResearch and 
Development, EPA-600/R-00-093 

Guidelines for Determining Best Available Retrofit Technology for Coal-fired Power Plants and 
Other Existing Stationary Facilities. EPA-450/3-80-009b. November 1980. This document 
addresses reasonably attributable BART not regional haze BART. However, it will be the basis 
for regional haze BART guidance being developed by EPA. The RH BART engineering 
analysis will be similar to the RA BART guidance of 1980. 

40 CFRpart 51 Regional Haze Regulations; Final Rule. EPA. Federal Register Vol. 64, No 126/ 
Thursday, July 1, 1999. The preamble discusses RH BART in detail. 

Guidance for Demonstrating Attainment of Air Quality Goals for PM2.5 and Regional Haze. EPA. 
Draft 2.1, January 2, 2001. 

This document provides guidance on how to use modeled and monitored data to estimate if 
visibility goals for regional haze will be met by a proposed control strategy. 

Voluntary Emissions Reduction Program for Major Industrial Sources of Sulfur Dioxide in Nine 
\Vestern States and a Backstop Market Trading Program. An Annex to the Report of the Grand 
Canyon Visibility Transport Commission. Western Regional Air Partnership. October 1, 2000. 

This document describes an emissions trading program and provides a model rule and draft 
memorandum of understanding between states and tribes for implementing an interagency 
emissions trading program. 

Proposed Guidelines for Best Available Retrofit Technology (BART) Determinations Under the 
Regional Haze Regulations. EPA. Draft January 12,2001. This document, when finalized in 
2001, will provide the guidance on RH BART. It was recently proposed in the Federal Register. 
The final document will be Appendix Y of Part 51. It will address the RH BART engineering 
analysis, cumulative visibility assessment, and emission trading alternatives. 
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Improving Air Quality with Economic Incentive Programs. EPA- 452/R-01-001. January 2001. 
This document provides guidance for economic incentive programs including emission trading 
programs that states may incorporate in their strategies for meeting air quality standards and 
addressing visibility impairment in national parks and wilderness areas. 

Long Term Strategy 
Guidance for Demonstrating Attainment of Air Quality Goals for PM25 and Regional Haze 
(EPA, OAQPS, draft 2.1, January 2, 2001) 

Emissions Inventory Guidance for Implementation of Ozone and Particulate Matter National 
Ambient Air Quality Standards (NAAQS) and Regional Haze Regulations (EPA-454/R-99-006, 
April1999) 

Proposed Guidelines for Best Available Retrofit Technology (BART) Determinations Under the 
Regional Haze Regulations. This proposal will be published in the Federal Register soon. 

Monitoring Strategy and Emissions Inventory 
Visibility Monitoring Guidance document, (EPA-454/R-99-003, June 1999) 
http://www .epa.gov /ttn/amtic/files/ambient/visible/r-99-003. pdf 

IMPROVE Particulate Monitoring Network- Procedures for Site Selection, (Crocker Nuclear 
Laboratory, University of California, February 24, 1999) 
http://www. epa.gov /ttn/ amtic/files/ ambient/visible/ select22. pdf 

IMPROVE Particulate Monitoring Network- Standard Operating Procedures Air Quality, 
(Crocker Nuclear Laboratory, University of California, October 15, 1998) 
http:/ /www2.nature.nps. gov lard/vis/ sop/index.html 

National Park Service Visibility Monitoring internet site, 
http:/ /www2 .nature.nps. gov /ard/vis/vishp.html 

EPA Consolidated Emission Reporting Rule, (Federal Register: May 23,2000, Volume 65, 
Number 100, Proposed Rules, Page 33268-33280.) 
http://www. epa.gov /ttn/ chief/ cerr/CERR _FR. pdf 

Emissions Inventory Guidance for Implementation of Ozone and Particulate MatterN ational 
Ambient Air Quality Standards (NAAQS) and Regional Haze Regulations (EPA-454/R-99-006, 
April 1999). http://www .epa. gov /ttn/ chief/ eidocs/ eidocfnl. pdf 

Reasonable Progress Goals 
Controlling S02 Emissions: A Review ofTechnologies, EPA Office ofResearch and 
Development, EPA-600/R-00-093 

79 

ED_001237 _00001230-00081 



EPA-HQ-2017-010177 Production Set #2 

EPA Clean Air Technology Center- Control Cost Manual (5th edition)
http://www. epa. gov /ttn/ catc/products.html 

EPA BART guidelines (soon to be proposed) -
http://www. epa. gov /ttn/ oarpg/t 1 pfpr .html 

EPA Guidelines for Preparing Economic Analyses -
http://www .epa. gov I economics/ 

Guidelines for Determining Natural Background, to be developed by EPA. 

Guidelines for interpreting statutory factors, to be developed by EPA. 

Regional Haze Regulations, Final Rule, 40 CFR, Part 51, July 1, 1999. 

Weight of Evidence 
Guidance for Improving Weight of Evidence Through Identification of Additional Emission 
Reductions, Not Modeled. http://www.epa.gov/scramOOl/guidance/guide/addwoelh.wpd 
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Analysis of Control Strategies and Determination of 
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The federal Regional Haze Rule requires States to evaluate, select and apply control 
strategies that will result in emission reductions sufficient to accomplish the goal of re
attaining natural background conditions for visibility in Class 1 Areas by 2064. The 
determination of appropriate control strategies is left to the discretion of the States. 
Arkansas has two Class 1 Areas, Caney Creek Wilderness Area and Upper Buffalo 
Wilderness Area. 

Chapter 10 describes the Uniform Rate of Progress for both of these Class 1 Areas and 
includes a Table showing the Reasonable Progress Goals that the State of Arkansas has 
determined are appropriate for these areas .. This appendix describes how these 
Reasonable Progress Goals were determined. 

The Regional Haze Rule requires States to consider four factors when developing RPGs. 
"In establishing a reasonable progress goal for any mandatory Class 1 federal area within 
the State, the State must: (A) Consider the costs of compliance, the time necessary for 
compliance, the energy and non-air quality environmental impacts of compliance and the 
remaining useful life of any potentially affected sources, and include a demonstration 
showing how these factors were taken into consideration in selecting the goal." 1 It is 
important to note that, in this grammatical constmct, the clause "of any potentially 
affected sources" modifies all of the listed factors. For this reason, this "four factor 
analysis" is only required for "potentially affected sources." A source is "potentially 
affected" only in the instance where the State determines that control of that source might 
be considered necessary"--- in order to provide for an improvement in visibility for the 
most impaired days over the period of the implementation plan and ensure no degradation 
in visibility for the least impaired days over the same period."2 The following discussion 
demonstrates how, in the case where it can be demonstrated that the anticipated rate of 
progress toward a return to natural background conditions results in achieving that goal 
prior to the statutorily-mandated timeframe, the four factor analysis becomes an 
unnecessary exercise. 

Using the results of visibility modeling conducted by the Central Regional Air Planning 
Association (CENRAP) and other analyses conducted by the Air Division of the 
Arkansas Department of Environmental Quality (ADEQ), ADEQ has established RPGs 
in the manner described herein. 

The Regional Haze Rule requires State Implementation Plans to contain emissions 
limitations representing Best Available Retrofit Technology (BART) for certain major 
sources that have been determined to have a significant potential for contributing to 
visibility degradation in any Class 1 Area. The process of"BART determination", a list 
of sources that will be required to install BART and the resulting emissions limits for 
each "BART source" are contained in Chapter 9. 

1 40 CFR 51.308(d)(l)(i) 
2 40 CFR 51.308(d)(1) 

ED_001237 _00001228-00002 



EPA-HQ-2017-010177 Production Set #2 

The modeling conducted by CENRAP contains projections of the visibility conditions 
that are anticipated to be realized at each Class 1 Area in CY 2064. These projections 
are, among other things, based on an assessment of the visibility improvements 
associated with federal, State and local control programs that are either currently in effect 
or with mandated future-year emission reductions schedules that predate the target year 
and with BART emissions limitations established to date. A review of these projections 
indicates that the rate of progress that is anticipated for each of Arkansas's Class I Areas 
is faster than that representing a URP and would thus result in a return to natural 
background conditions prior to 2064. The relationship between URP and these modeled 
visibility projections is depicted in Figs. 10-5 through 10-8. ADEQ considers these to 
represent RFP for each of its Class I Areas. 

As demonstrated herein, it is apparent that the combination of already mandated controls, 
including BART emission limitations, will provide for a rate of progress that improves 
visibility conditions on the worst days, prevents degradation on the best days and 
surpasses a URP. With this understanding, it is not currently necessary to consider 
additional control measures on otherwise unregulated entities or source categories. In the 
event that future-year progress reviews indicate the need for additional control measures, 
it might become necessary to develop and implement new control strategies. Until such 
time, ADEQ asserts that the requirement to demonstrate RFP is presumed to have been 
met. This assertion is supported by EPA guidance on setting reasonable progress goals. 

Given the significant emissions reductions that we anticipate to result from 
BART, the CAIR, and the implementation of other CAA programs, 
including the ozone and PM2.5 NAAQS, for many States this will be an 
important step in determining your RPG, and it may be all that is 
necessary to achieve reasonable progress in the first planning period for 
some States. 3 

3 Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program (rev.)- EPA 
(06/01/07) 
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Appendix 10.2 
Interagency Consultation Process in Establishing 

Reasonable Progress Goals 
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UNITED STATES 
Central Class I Areas Consultation Plan 

Scope 

This consultation plan establishes the objectives, activities, and timelines to facilitate stakeholder 
input for meeting visibility requirements in the federal Regional Haze Rule for the following 
federal Class I areas: 

Hercules Glades Wilderness Area (Missouri) 
Mingo Wilderness Area (Missouri) 
Caney Creek Wilderness Area (Arkansas) 
Upper Buffalo Wilderness Area (Arkansas) 

Background 

The U.S. Environmental Protection Agency (EPA) promulgated the federal Regional Haze Rule 
on July 1, 1999. The federal Regional Haze Rule and the Clean Air Act require consultation 
between the states, tribes, and the Federal Land Managers (FLM) for managing Class I areas. 
Since regional haze often results from pollution emitted across broad regions, this multi-state 
planning effort will help in developing the most cost-effective controls for regional haze. This 
consultation process will provide a coordinated effort to achieve the federal visibility 
requirements and aid in developing regional strategies for meeting progress goals. 

Plan Objectives 

This consultation plan provides state air quality agencies with technical information including 
emission sources, modeling analysis, and source apportionment for Missouri and Arkansas' 
Class I areas. These state agencies are being given the opportunity to review this analysis and to 
participate in consultation to develop plans for meeting regional haze reduction requirements for 
these Class I areas. Regional Planning Organizations (RPOs), FLMs, and the EPA will also be 
contacted with the opportunity to participate in the development of actions and control strategies 
for meeting the federal Regional Haze Rule requirements. This plan includes: 

1. Consultation Process 
2. Technical Analyses 
3. Agency Roles/Responsibilities 

1. Consultation Process 

Consultation discussion will focus on the primary reasonable progress issues including: 

ED_001237 _00001228-00005 



EPA-HQ-2017-010177 Production Set #2 

Source area identifications 
State contribution apportionment 
Emission management strategies 

The consultation process will be initiated in early 2007. Draft and final documents will be 
circulated via email to participating consulting agencies. After the initial kick-off, most 
consultation discussions will occur through conference calls. However, there will be some 
instances where a meeting may be desirable (e.g. unresolved issues, complex technical 
discussions, etc.). 

The Missouri Department ofNatural Resources' Air Pollution Control Program will work with 
the Arkansas Department of Environmental Quality and the Central States Regional Air 
Partnership (CENRAP) to set up conference calls/meetings for the consultation process. 
Technical documents will be provided for discussion before conference calls or meetings. 

Draft and final documents will include supporting materials that describe analytical methods, 
assumptions, and conclusions that were relied upon in developing the documents. Comments on 
any draft documents will be requested from the consultation group members. 

All consultation activities will be documented, including who participated in consultation 
discussions and on what dates, outcomes of consultation discussions (issues agreed, disagreed, 
resolutions) and justification for long term strategy. Each contributing state will be requested to 
share documentation confirming implementation of emission controls being relied on to meet 
regional haze Uniform Reasonable Progress (URP) goals. 

Documents and consultation logs will be posted on the Missouri Department of Natural 
Resources' Air Pollution Control Program website for public viewing. All conference 
call/meeting minutes will also be posted on the agency website. When new documents are 
posted on the website, the Missouri Department ofNatural Resources' Air Pollution Control 
Program will email all consultation participants to inform them that new information has been 
posted. 

MDNR/ADEQ will work with the FLMs and EPA for consultation through conference 
calls/meeting. This will include an opportunity for consultation with FLMs in person and at least 
60 days prior to holding any public hearing on a state implementation plan as required by federal 
rule. 

Action Items 

Participate in kick-off 
Comment on the draft consultation plan 

2 
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satisfy the URP goals. Pertinent "attribution of haze" documents were evaluated. These 
documents include CENRAP Comprehensive Air Quality Model with extensions 
(CAMx)/Community Multiscale Air Quality (CMAQ) modeling system visibility modeling 
results, fine particulate modeling results for the central US, and other technical reports, papers, 
and analyses bearing directly on the quantification of emissions-source/visibility-receptor 
impacts at the ten CENRAP Class I and twelve adjoining areas. 

Current Regional Haze modeling continues to indicate visibility shortfalls to reaching the 
necessary URP goals for deciview increments for some of the Central Class I areas in CENRAP. 
A deciview is a haze index used to quantify incremental changes in visibility perception, where 
higher deciview values indicate greater levels of visibility impairment. In some of the areas, 

4 

ED_001237 _00001228-00008 



EPA-HQ-2017-010177 Production Set #2 

Table 1: Consultation Process Timeline 

Develop Baseline !Develop a I !Initiate I !Develop 
and URP Goals ~onsultation Plan ~Collaboration ~Long Term 

'-lw_it_h _S_ta_te_s __ ____,l I Strategy (L TS) 

I !Negotiate 
~Changes to 
I ILTS 

I Document 
~Consultation 
I 

URP goals are expected to be met based on modeling results, but consultation may be necessary 
to ensure that the emission reductions used in the modeling are actually planned to occur. 

Individual Class I Area Characteristics 

The Central Class I areas each have individual characteristics. Individual examination of each 
area elicits a greater understanding of how the Regional Haze problem affects each, and what 
aspects are of greatest significance. 
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Hercules Glades 

Situated in extreme southwest Missouri, Taney County, Hercules Glades is managed by 
the United States Department of Agriculture (USDA) Forest Service. The area is 12,315 
acres and in some of the most rugged hills of the Missouri Ozarks. The closest urban area 
is the Springfield/Branson metropolitan statistical area, 40 miles to the west/northwest. 

Mingo National Wildlife Refuge 

The Mingo National Wildlife Refuge is managed by the federal Fish and Wildlife 
Service. The Refuge is situated in the Mississippi Flyway. Only part of it is a Class I 
area (7,730 acres). Memphis to the south and St. Louis to the north are some of the 
largest urban areas nearby, although there are a few smaller population centers mostly to 
the east. Proximity to sources in the Ohio River Valley is a consideration. 

Upper Buffalo National Area 

The Upper Buffalo Class I area (2,200 acres) is managed by the National Park Service in 
conjunction with overseeing the Buffalo National River. This area in north central 
Arkansas is south of Springfield, Missouri and east ofF ayetteville and Fort Smith. It is 
an area of low mountains and largely forested, with bisecting streams. 

Caney Creek Class I Area 

Caney Creek is a 14,460 acre area in the Oachita Mountains of west-southwest Arkansas, 
the tallest mountain range between the Appalachians and the Rockies. It is south of Fort 
Smith and west of Little Rock. The area is managed by the USDA Forest Service. 

Identification of Source Areas (Areas of Influence) 

Source areas must be determined in order to focus the consultation process. That is, locations of 
significant sources that are likely to affect each Class I area must be identified, and sources 
within those areas considered for control. Alpine, under its contract to CENRAP, identified 
Areas oflnfluence (AOis), using a variety of data and analyses. In combining the AOI 
information with emission inventories for the areas, we are able to identifY a number of large 
sources which are of interest. 

Figure 1 indicates two Level I AOI's for the Central Class I Areas, one for nitrate (N03), and a 
second grouped collectively for sulfate (S04), elemental carbon (EC), organic carbon (OC), 
coarse mass, and fine soil, along with indicators for sources contained in those areas. 
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Figure 1 -Alpine AOI's for Central Class I Areas 
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Attachment B identifies total emissions reductions necessary for level 1 AOI's based on control 
of sulfate and nitrate species across all four Class I areas. Attachment B also includes inventory 
tables developed listing possible sources where emissions can be reduced in each state to meet 
the goals. These emissions provide an overall frame of reference for any reductions in those 
species. 

Contributing States 

Source apportionments have recently been conducted on modeling (using Particulate Matter 
Source Apportionment Technology; PSAT, a source apportionment tool implemented in CAMx) 
and monitoring data (using positive matrix factorization; PMF/Trajectories) for all four Class I 
Areas. Attachment C provides both model and monitoring data source apportionment results. 
Attachment D provides a list of results for Q/D (emissions/distance) used as a third analysis 
measure. All these, along with Alpine sulfate AOI's described above have been analyzed in 
tables in attachment E to determine a list of contributing states for each Class I area. 

Methodology 

Table 2 and 3 (for illustration) below indicate the overall (average) significant contributing states 
to decreased visibility due to sulfate and nitrate precursor emissions at the Mingo Site. A 
decision on whether a given state was a contributor was based on the combined analysis results 
ofthe four approaches, i.e., PMF/Trajectories, AOI, PSAT, and Q/D. If a state is found to be a 
major contributor in at least 3 of the 4 approaches, it is believed that inclusion of this state is 
appropriate. All states in red/bold in the Average row are determined to have sources that are 
significant contributors to decreased visibility. 

Specific to each analysis type, inclusion of a state under the PMF /Trajectories approach 
depended on the level of probability that an air mass originated from the state during the days of 
high contribution by sulfate or nitrate sources where the emission impact potential was 
significant. A state with a high potential of emission impact would be considered a significant 
contributor. 

States were included in the AOI listing if they were part of the level 1 group as determined by 
Alpine Geophysics. This AOI was based primarily on residence time of air masses, along with 
evaluation of source emissions of, in this case, nitrate and sulfate. 

PSA T analysis was determined based on the 2018 Modeled sulfate and nitrate contribution to 
average extinction for the 20% worst days. Any state with the contribution of2.0 deciview or 
higher was identified as a candidate. 
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Lastly, Q/D was determined by dividing total S02 and N02 precursor emissions for the state by 
distance from a state geographic centroid. If totals were less than 200, the state was not indicated 
as a significant contributor under Q/D. 
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Table 2 - Contributing States for the Mingo Wildlife Refugt:! Area 
Sulfate 

Q/D* 

*Informational 

PMF/ 
Trajectories AOI 

State in Red/Bold = Major Contributing States 

PSAT Average 
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Table 3- Contributing States for the Mingo Wildlife RefU!)e Area 
Nitrate 

Q/D* 

*Informational 

PMF/ 
Trajectories AOI 

State in Red/Bold = Major Contributing States 

PSAT Average 
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State list 

Following are lists of the contributing states for Central Class 1 Areas in Missouri and Arkansas 
based on the analysis described above; 

Hercules Glades 

Missouri, Illinois, Indiana, Kentucky, Tennessee, Arkansas, and Texas 

Mingo National Wildlife Refuge 

Missouri, Illinois, Indiana, Ohio, Kentucky, Tennessee, Arkansas, and Texas 

Upper Buffalo National Area 

Missouri, Illinois, Indiana, Ohio, Kentucky, Tennessee, Arkansas, Oklahoma, and Texas 

Caney Creek Class I Area 

Missouri, Illinois, Indiana, Kentucky, Tennessee, Arkansas, Oklahoma, and Texas 

3. Agency Roles/Responsibilities 

The agencies listed in this section are being requested to participate in the consultation process 
for the federal Regional Haze Rule. Part of this process is the opportunity for States to review 
the foregoing analysis and the attachments to this plan and provide feedback, and to consider 
necessary controls available that will assist in meeting the goals prescribed by the regional haze 
requirements. Federally enforceable measures to control emissions and thereby achieve the URP 
will be our ultimate measure of success. 

Proposed Roles and/or responsibilities are as follows: 
• Missouri Department ofNatural Resources' Air Pollution Control Program 

Co-lead consultation effort for Central Class I areas (Missouri and Arkansas) (i.e. 
schedule conference calls/meetings, etc. and lead discussions) 
Evaluate regional haze modeling for reasonable progress 
Evaluate emissions data 
Identify air pollutants for Missouri Class I areas 
Evaluate back trajectory analysis 
Evaluate probable source area identifications 
Evaluate state contribution apportionment 
Share upwind source information (including Best Achievable Retrofit Technology 
(BART), non-BART, Clean Air Mercury Rule (CAMR), etc.) 

11 
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Determine emission management strategies necessary to meet federal Regional 
Haze Rule requirements 
Provide detailed description of methods used in the SIP to calculate baseline, 
natural condition, and uniform rate (including supporting documentation for any 
methods that are not previously established, documented, or supported) 
Document consultation process 

• Arkansas Department of Environmental Quality 
Co-lead consultation effort for Central Class I areas (Missouri and Arkansas) (i.e. 
schedule conference calls/meetings, etc. and lead discussions) 
Evaluate regional haze modeling for reasonable progress 
Evaluate emissions data 
Identify air pollutants for Arkansas Class I areas 
Evaluate back trajectory analysis 
Evaluate probable source area identifications 
Evaluate state contribution apportionment 
Share upwind source information (including BART, non-BART, CAMR, etc.) 
Determine emission management strategies necessary to meet federal Regional 
Haze Rule requirements 
Document consultation process 

• Illinois Environmental Protection Agency, Ohio Environmental Protection Agency, 
Indiana Department of Environmental Management, Kentucky Department of 
Environmental Protection, Tennessee Department of Environment and Conservation, 
Oklahoma Division of Environmental Quality, Iowa Department of Natural 
Resources, Kansas Department of Health and Environment, Texas Commission on 
Environmental Quality, and Louisiana Department of Environmental Quality 

• United Keetoowah Band of Cherokee Indians in Oklahoma, Eastern Shawnee Tribe 
of Oklahoma, Alabama Coushatta Tribe of Texas, Sac and Fox Nation ofMissouri, 
Kickapoo Tribe in Kansas, Potawatomi Nation 

Participate in consultation effort for Central Class I areas (Missouri and Arkansas) 
(i.e. conference calls/meetings, discussions, etc.) 
Provide feedback on reasonable progress analysis (modeling, emissions data, back 
trajectory, source area identifications, state contribution apportionment) 
Share upwind source information (including BART, non-BART, CAMR, etc.) 
Determine emission management strategies necessary to meet federal Regional 
Haze Rule requirements 

• EPA 
Participate in consultation effort for Central Class I areas (Missouri and Arkansas) 
(i.e. conference calls/meetings, discussions, etc.) 
Provide comments on approvability of consultation plan 
Provide reconciliation on unresolved issues 
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• FLMs (US Fish and Wildlife Service, National Park Service and the USDA Forest 
Service) 

Participate in consultation effort for Central Class I areas (Missouri and Arkansas) 
(i.e. conference calls/meetings, discussions, etc.) 
Provide feedback on reasonable progress analysis (modeling, emissions data, back 
trajectory, source area identifications, state contribution apportionment) 
Provide feedback on controls necessary to meet federal Regional Haze Rule 
requirements 

• Regional Planning Organization 
Participate in consultation effort for Central Class I areas (Missouri and Arkansas) 
(i.e. conference calls/meetings, discussions, etc.) 
Provide updates and summaries of any work in process (e.g. development of 
baselines and natural conditions, inventories, modeling efforts and contribution 
assessments) 
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Attachment A 

Contact Information 

States 

Mr. Mike Bates, Chief 
Arkansas Department of Environmental Quality 
Air Division 
8001 National Drive 
P.O. Box 8913 
Little Rock, AR 72219-8913 
Phone: (501) 682-0750) 
Email: bates@adeq.state.ar.us 

Fax: (501) 682-0753 

Ms. Catharine Fitzsimmons, Director 
Iowa Department of Natural Resources 
Air Quality Bureau 
7900 Hickman, Suite 1 
Urbandale, IA 50322 
Phone: (515) 281-8034 Fax: (515) 242-5094 
Email: catharine.fitzsilmnons@dnr.state.ia.us 

Ms. Laurel Kroack, Bureau Chief 
Illinois Environmental Protection Agency 
Bureau of Air 
1021 North Grand Avenue East 
Springfield, IL 62794 
Phone: (217) 785-4140 Fax: (217) 782-2465 
Email: laure l.kroack@epa.state .il. us 

Ms. Kathryn Watson, Branch Chief 
Indiana Department of Environmental Management 
Office of Air Quality 
100 North Senate Avenue 
Indianapolis, IN 46206 
Phone: (317) 233-5694 Fax: (317) 233-5967 
Email: XXXXXXXXXX 
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Mr. Clark Duffy, Director 
Kansas Department of Health and Environment 
Bureau of Air and Radiation 
1000 South West Jackson, Suite 310 
Topeka, KS 66612 
Phone: (785) 296-1593 Fax: (785) 296-1545 
Email: cduffy@kdhe.state.ks.us 

Mr. John Lyons, Director 
Kentucky Department for Environmental Protection 
Division for Air Quality 
803 Schenkel Lane 
Frankfort, KY 40601 
Phone: (502) 573-3382 Fax: (502) 573-3787 
Email: john.lyons@ky.gov 

Mr. Michael Vince, Director 
Louisiana Department of Environmental Quality 
Air Quality Assessment Division 
P.O. Box 4314 
Baton Rouge, La. 70821-4314 
Phone: (225) 219-3485 Fax: (225) 219-3240 
Email: michael.vince@la.gov 

Mr. James Kavanaugh, Director 
Missouri Department ofNatural Resources 
Air Pollution Control Program 
P.O. Box 176 
Jefferson City, MO 65102-0176 
Phone: (573) 751-4817 Fax: (573) 751-2706 
Email: james.kavanaugh@dnr.mo.gov 

Mr. Bob Hodanbosi, Chief 
Ohio Environmental Protection Agency 
Division of Air Pollution Control 
122 S, Front Street 
Columbus, OH 43215 
Phone: (614) 644-2310 Fax: (614) 644-3681 
Email: bob.hodanbosi@epa.state.oh.us 
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Mr. Eddie Terrill, Director 
Oklahoma Department of Environmental Quality 
Air Quality Division 
707 North Robinson 
Oklahoma City, OK 73101 
Phone: (405) 702-4154 Fax: (405) 702-4101 
Email: eddie. terrill@deq. state. ok. us 

Mr. Barry Stephens, Director 
Tennessee Department ofEnvironmental and Conservation 
Division of Air Pollution Control 
401 Church Street, 9th Floor 
L & C Annex 
Nashville, TN 37243 
Phone: (615) 532-0554 Fax: (615) 532-0614 
Email: barrv.stephensl@state.tn.us 

Mr. Greg Nudd, Director 
Texas Commission on Environmental Quality 
Air Quality Division 
12100 Park 35 Circle, (MC 206) 
Austin, TX 78753 
Phone: (512) 239-1247 Fax: (512) 296-6188 
Email: gnudd@tceq.state.tx.us 

Tribal 

Mr. Summer King 
United Keetoowah Band of Cherokee Indians in Oklahoma 
P.O. Box 746 
Tahlequah, OK 74465 
Phone: (918) 453-2823 
Email: XXXXXXXXXXX 

Ms. Lisa Brenneman 
Eastern Shawnee Tribe of OK 
P.O. Box 350 
Seneca, MO 64865 
Phone: (918) 666-5151, Ext. 210 
Email: XXXXXXXXXXX 

Fax: (918) 453-2838 

Fax: (918) 666-1590 
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Mr. Perry Williams 
Alabama Coushatta Tribe of Texas 
571 State Park Road 56 
Livingston, TX 77351 
Phone:(936)563-1100 
Email: XXXXXXXXXXX 

Mr. Henry Harjo 
Kialegee Tribal Town 
P.O. Box 332/106 N Main 
Wetumka, Oklahoma, 74883 
Phone: ( 405) 452-5501 
Email: XXXXXXXXXXX 

Mr. Roger Anderson 
Absentee Shawnee Tribe 
2025 S. Gordon Cooper 
Shawnee, Oklahoma, 74801 
Phone: ( 405) 273-9966 
Email: XXXXXXXXXXX 

Mr. Rick Campbell 
Sac and Fox Nation of Missouri 
RR 1 Box 60 
Reserve, KS 66434 
Phone: (785) 742-4705 
Email: XXXXXXXXXXX 

Ms. Annie Freitag 
Kickapoo Tribe in Kansas 
1107 Goldfinch Road 
Horton, KS 66439 
Phone: (785) 486-2601 
Email: XXXXXXXXXXX 

Mr. Arthur Muller 
Citizen Potawatomi Nation 
160 1 S. Gordon Cooper 
Shawnee, OK 74801 
Phone: ( 405) 878-4672 
Email: amuller@Potawatomi.org 

Fax: (936) 563-1341 

Fax: (405) 452-3037/3413 

Fax: ( 405) 273-9865 

Fax: (785) 742-2180 

Fax: (785) 486-2445 

Fax: XXXXXXXX 
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Federal Lands 

Mr. Tim Allen 
U.S. Fish and Wildlife Service 
7333 W. Jefferson, Suite 375 
Lakewood, CO 80235 
Phone: (303) 914-3802 
Email: Tim_ Allen@fws.gov 

Fax: (303) 969-5444 

Mr. Bruce Polkowsky 
National Park Service 
NPS-ARD 
P.O. Box 25287 
Denver, CO 80225 
Phone: (303) 987-6944 Fax: (303) 969-2822 
Email: Bruce Polkowsky@nps.gov 

Mr. Charles Sams 
U.S. Department of Agriculture Forest Service 
Eastern Region (R-9) 
310 West Wisconsin Avenue, Suite 580 
Milwaukee, WI 53203 
Phone: (414) 297-3529 Fax: (414) 944-3964 
Email: csams@fs.fed.us 

Regional Planning Organizations: 

Ms. Annette Sharp 
Central States Regional Air Partnership (CENRAP) 
10005 South Pennsylvania, Street C 
Oklahoma City, OK 73159 
Phone: (405) 378-7377 Fax: (405) 378-7379 
Email: asharp@cenrap.org 

Mr. Michael Koerber 
Midwest Regional Planning Organization 
2250 East Devon A venue, Suite 250 
Des Plaines, Illinois, 60018 
Phone: (847) 720-7880 Fax: XXXXXXXX 
Email: koerber.ladco.org 
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Mr. John E Hornback 
Visibility Improvement State and Tribal Association of the Southeast (VISTAS) 
526 Forest Parkway Ste F 
Forest Park, GA 30297-6140 
Phone: (404) 361-4000 Fax: XXXXXXXXX 
Email: XXXXXXXXX 

U.S. Environmental Protection Agency Regions: 

Ms. Kay Prince 
U.S. Environmental Protection Agency- Region 4 
Air Planning Branch 
Sam Nunn Atlanta Federal Center 
61 Forsyth Street, South West 
Atlanta, GA 30303 
Phone: 404-562-9900 Fax: (404) XXXXXXXXX 
Email: Prince.Kay@epa.gov 

Mr. Steve Rothblatt 
U.S. Environmental Protection Agency- Region 5 
Air and Radiation Division 
77 West Jackson Boulevard (A-18J) 
Chicago, IL 60604 
Phone: 312-886-6555 Fax: (312) XXXXXXXXX 
Email: Rothblatt.Steven@epa.gov 

Ms. Becky Weber 
U.S. Environmental Protection Agency- Region 6 
Air Programs Division 
1445 Ross Avenue, Suite 1200 
Dallas, Texas, 75202 
Phone: (214) 665-6656 Fax: (214) XXXXXXXXXX 
Email: Weber.Becky@epa.gov 
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Mr. Joshua Tapp 
U.S. Environmental Protection Agency- Region 7 
Air Planning Branch 
901 N. 5th St. 
Kansas City, KS 66101 
Phone: (913) 551-7942 
Email: Tapp.Joshua@epa.gov 

Fax: (913) 551-7844 
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Attachment B 

Table 1. EMISSION REDUCTIONS NEEDED TO MEET THE 2018 RPG 
IN CENTRAL CLASS I AREAS 

Level1 AOI Emissions Reductions Needed (Tons) 
sulfate/S02 I nitrate/NOx One pollutant control Proportionate Controls 

Class I Area ST Name DV I DV Sulfate I Nitrate Sulfate I Nitrate 
Big Bend Nat'l TX BIBE -0.004 -0.002 133,000 265,000 82,000 10,000 
Boundary Wate MN BWCA -0.006 -0.004 91,000 136,000 39,000 51,000 
Breton Island LA BRET -0.002 -0.002 96,000 96,000 70,000 9,000 
Caney Creek AR CACR -0.002 -0.002 18,000 12,000 11,000 2,000 
Guadalupe Mo• TX GUMO -0.004 -0.01 147,000 59,000 58,000 7,000 
Hercules-GladE MO HEGL -0.002 -0.002 200,000 127,000 113,000 23,000 
Mingo MO MING -0.002 -0.002 235,000 149,000 118,000 33,000 
Upper Buffalo AR UPBU -0.002 -0.002 112,000 71,000 65,000 11,000 
Voyageurs MN VOYA2 -0.006 -0.004 43,000 65,000 11,000 24,000 
Wichita Mount< OK WIMO -0.001 -0.005 368,000 74,000 158,000 22,000 
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Table 2. S04 Inventory Tables For Level I AOI Contributing States 

PLANT ID 
4800310 
484691 
470850011 
470730007 
471650025 
471630003 
4715700528 
471610011 
471070012 
470374703700002 
470630197 
470090008 
471050081 
4715700475 
470710002 
4715700045 
470653070 
470010020 
470850010 
471390004 
470730026 
471630007 

(tons/summer day) 

STATE PLANT NAME 
Texas FULLERTON GAS PLANT 
Texas El DU PONT DE NEMOURS 
Tennessee TVA JOHNSONVILLE FOSSIL PLANT 
Tennessee TVA JOHN SEVIER FOSSIL PLANT 
Tennessee TVA GALLATIN FOSSIL PLANT 
Tennessee EASTMAN CHEMICAL COMPANY 
Tennessee ALLEN FOSSIL PLANT 
Tennessee TVA CUMBERLAND FOSSIL PLANT 
Tennessee BOWATER NEWSPRINT & DIRECTORY- CALHOUN 
Tennessee E I DUPONT DE NEMOURS & CO INC 
Tennessee LIBERTY FIBERS CORPORATION 
Tennessee ALUMINUM COMPANY OF AMERICA- SOUTH PLAN 
Tennessee A.E. STALEY MANUFACTURING COMPANY 
Tennessee LUCITE INTERNATIONAL INC. 
Tennessee PACKAGING CORPORATION OF AMERICA 
Tennessee CARGILL CORN MILLING 
Tennessee SIGNAL MOUNTAIN CEMENT CO 
Tennessee U.S. DEPARTMENT OF ENERGY Y-12 PLANT 
Tennessee INLAND PAPERBOARD & PACKAGING INC 
Tennessee INTERTRADE HOLDINGS INC 
Tennessee AFG INDUSTRIES- GREENLAND PLANT 
Tennessee SEAMAN CORPORATlON 

SIC SIC DESCRIPTION 
1321 NATURAL GAS LIQUIDS 
2869 INDUSTRIAL ORGANIC CHEMICALS,NEC 
4911 ELECTRIC SERVICES 
4911 ELECTRIC SERVICES 
4911 ELECTRIC SERVICES 
2869 INDUSTRIAL ORGANIC CHEMICALS,NEC 
4911 ELECTRIC SERVICES 
4911 ELECTRIC SERVICES 
2611 PULP MILLS 
2869 INDUSTRIAL ORGANIC CHEMICALS,NEC 
2823 CELLULOSIC MAN-MADE FIBERS 
3334 PRIMARY ALUMINUM 
2046 WET CORN MILLING 
2819 INDUSTRIAL INORGANIC CHEMICALS 
2631 PAPERBOARD MILLS 
2046 WET CORN MILLING 
3241 CEMENT, HYDRAULIC 
3499 FABRICATED METAL PRODUCTS, NEC 
2679 CONVERTED PAPER PRODUCTS, NEC 
2819 INDUSTRIAL INORGANIC CHEMICALS 
3211 FLAT GLASS 
2295 COATED FABRlCS, NOT RUBBERlZED 

40097799 Oklahoma GRAND RIVER DAM AUTH 4911 ELECTRIC SERVICES 
400891733 Oklahoma WEYERHAEUSER- VALLIANT 2631 PAPERBOARD MILLS 
40031211 Oklahoma PUBLIC SVC CO OF OK 4911 ELECTRIC SERVICES 
390310616000000 Ohio CONESVILLE POWER PLANT 4911 ELECTRIC SERVICES 
390251413100008 Ohio CINERGY CG&E WC BECKJORD STATION 4931 ELEC & OTHER SERVICES COMBINED 
390010701000060 Ohio DP&L KILLEN GENERATING STATION 4911 ELECTRIC SERVICES 
391390370020002 Ohio SHELBY MUNICIPAL LIGHT PLANT 4911 ELECTRIC SERVICES 
3906903350101 05 Ohio CAMPBELL SOUP COMPANY 2032 CANNED SPECIAL TIES 
390030302020012 Ohio PREMCOR REFINING GROUP 2911 PETROLEUM REFINING 
390611431390903 Ohio THE PROCTER AND GAMBLE CO 2841 SOAP AND OTHER DETERGENTS 
3100100042 Nebraska Whelan Energy Center 4911 ELECTRIC SERVICES 
290990016 Missouri AMERENUE-RUSH ISLAND PLANT 4911 ELECTRIC SERVICES 
291890010 Missouri AMERENUE-MERAMEC PLANT 4911 ELECTRIC SERVICES 
291430004 Missouri ASSOCIATED ELECTRIC COOPERATIVE INC-NEW 4911 ELECTRIC SERVICES 
290990003 Missouri DOE RUN COMPANY-HERCULANEUM SMELTER 3339 PRIMARY NONFERROUS METALS, NEC 
290830001 Missouri KANSAS CITY POWER & LIGHT CO-MONTROSE GE 4911 ELECTRIC SERVICES 
290950021 Missouri TRIGEN ENERGY CORPORATION-GRAND AVENUES 4911 ELECTRIC SERVICES 
290770005 Missouri CITY UTILITIES OF SPRINGFIELD MISSOURI-J 4911 ELECTRIC SERVICES 
295100003 Missouri ANHEUSER-BUSCH INC-ST. LOUIS 2082 MALT BEVERAGES 
291860001 Missouri MISSISSIPPI LIME COMPANY-MISSISSIPPI LIM 3274 LIME 
290770039 Missouri CITY UTILITIES OF SPRINGFIELD MISSOURI-S 4911 ELECTRIC SERVICES 
290930009 Missouri DOE RUN COMPANY-BUICK SMELTER 3339 PRIMARY NONFERROUS METALS, NEC 
291430008 Missouri NORANDA ALUMINUM INC-NORANDA ALUMINUM IN 3334 PRIMARY ALUMINUM 
291510002 Missouri CENTRAL ELECTRIC POWER COOPERATIVE-CHAMO 4911 ELECTRIC SERVICES 
291950010 Missouri MARSHALL MUNICIPAL UTILITIES-MARSHALL MU 4911 ELECTRIC SERVICES 
290190002 Missouri COLUMBIA MUNICIPAL POWER PLANT-COLUMBIA 4911 ELECTRIC SERVICES 
281212812100036 Mississippi PURSUE ENERGY CORPORATION THOMASVILLE G 2819 INDUSTRIAL INORGANIC CHEMICALS 
280592805900058 Mississippi CHEVRON PRODUCTS COMPANY PASCAGOULA REF 2911 PETROLEUM REFINING 
280192801900011 Mississippi CHOCTAW GENERATION LLP RED HILLS GENERA 4911 ELECTRIC SERVICES 
280232802300031 Mississippi MAGNOLIA RESOURCES INC PACHUTA HARMONY 1321 NATURAL GAS LIQUIDS 
281372813700025 Mississippi TRUNKLINE GAS COMPANY INDEPENDENCE COMP 4922 NATURAL GAS TRANSMISSION 
281492814900027 Mississippi ENTERGY MISSISSIPPIINCBAXTER WILSON PL 4911 ELECTRIC SERVICES 
281512815100048 Mississippi ENTERGY MISSISSIPPI INC GERALD ANDRUS P 4911 ELECTRIC SERVICES 
220750015 Louisiana CONOCOPHILLIPS COALLIANCE REFINERY 2911 PETROLEUM REFINING 
220050004 Louisiana CF INDUSTRIES INC.DONALDSONVILLE NITRO 2873 NITROGENOUS FERTILIZERS 
220710014 Louisiana ENTERGY NOMICHOUD 4911 ELECTRIC SERVICES 
211772117700006 Kentucky TVA PARADISE STEAM PLANT 4911 ELECTRIC SERVICES 
210912109100003 Kentucky WESTERN KY ENERGY CORP COLEMAN STATION 4911 ELECTRIC SERVICES 
210412104100010 Kentucky KENTUCKY UTILITIES CO GHENT GENERATING S 4911 ELECTRIC SERVICES 
211672116700001 Kentucky KENTUCKY UTILITIES CO BROWN FACILITY 4911 ELECTRIC SERVICES 
211272112700003 Kentucky KENTUCKY POWER CO BIG SANDY PLANT 4911 ELECTRIC SERVICES 
211612116100009 Kentucky EAST KY POWER COOP SPURLOCK ST. MAYSVILL 4911 ELECTRIC SERVICES 
211452114500006 Kentucky TVA-ENVIRONMENTAL AFFAIRS SHAWNEE PLANT 4911 ELECTRIC SERVICES 
211110127 Kentucky LOU GAS & ELEC MILL CREEK 4911 ELECTRIC SERVICES 
211992119900005 Kentucky EAST KY POWER COOP JOHN SHERMAN COOPER P 4911 ELECTRIC SERVICES 
211110126 Kentucky LOU GAS & ELEC CANE RUN 4911 ELECTRIC SERVICES 
211772117700001 Kentucky KENTUCKY UTILITIES CO GREEN RIVER STATIO 4911 ELECTRIC SERVICES 
212332123300001-B Kentucky WESTERN KY ENERGY CORP REID 4911 ELECTRIC SERVICES 
210492104900003 Kentucky EAST KY POWER COOP WILLIAM C DALE PLANT 4911 ELECTRIC SERVICES 
211832118300069 Kentucky WESTERN KY ENERGY CORP WILSON STATION 4911 ELECTRIC SERVICES 
212232122300002 Kentucky LOUISVILLE GAS & ELECTRIC TRIMBLE CO GEN 4911 ELECTRIC SERVICES 
210592105900027 Kentucky OWENSBORO MUNICIPAL UTIL ELMER SMITH STA 4911 ELECTRIC SERVICES 
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S02_TPD 
6.50599 
0.00000 

300.62585 
98.99900 
94.72930 
66.36360 
52.32034 
45.79200 
25.40730 
18.74385 
14.73094 
11.24313 
9.40970 
9.39796 
8.02611 
7.53864 
7.45430 
6.45058 
6.05144 
5.12497 
0.00000 
0.00000 

43.79260 
6.85920 
0.00000 

415.59965 
189.03354 
62.09508 
10.97583 
9.19665 
8.63332 
5.06495 
6.04710 

61.58000 
42.16141 
38.72200 
38.52199 
24.74788 
23.22464 
18.58675 
17.82469 
16.44205 
11.91107 
11.47904 
11.21103 
10.40103 
8.36287 
5.23420 

33.21600 
15.54386 
12.12464 
6.16490 
0 00000 
0.00000 
0.00000 
9.05244 
0.00000 
0.00000 

231.14800 
136.73500 
128.63700 
126.12264 
116.35500 
114.74800 
93.72150 
62.90400 
60.98100 
41.51100 
36.53400 
26.99800 
25.84360 
24.39500 
23.13700 
19.66360 

NOX_TPD 
0.00000 

10.33888 
68.40613 
28.54810 
33.50815 
35.39940 
40.03523 

137.25500 
17.57016 
0.00000 
5.63459 
0.00000 
5.27573 
0.00000 
7.42406 
0.00000 

14.19100 
0.00000 
0.00000 
0.00000 
5.53680 

13.59050 
38.29550 

8.73920 
8.07136 

80.90937 
48.73621 
24.70857 

0.00000 
0.00000 
5.82966 
0.00000 
0.00000 

10.63480 
22.98658 
98.94600 

0.00000 
8.80744 
0.00000 

19.25697 
0.00000 
7.57345 
7.09601 
0.00000 
0.00000 
7.95615 
0.00000 
0.00000 
0.00000 

11.21247 
0.00000 
0.00000 
5 90938 

21.38220 
16.13000 
6.99716 
9.40132 

12.34510 
129.45000 

18.52110 
53.32750 
22.49524 
40.56600 
22.85900 
52.22210 
40.62600 
12.39360 
17.38838 
0.00000 
0.00000 
6.17140 

22.78500 
14.14800 
25.20099 
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Mimlesota N03 

Attachment C - Source Apportionment Analysis 

Source Apportionment for the Hercules Glades Class I Area 

PSA T Model Source Apportionment 

CENRAPPSAT A:Iodeled W20"'.to 2018 BEXT at Site HEGLlrro,tal:=73 

Extindion {11Mm) 

23 

6.0 
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Hercules Glades Projected 2018- Worst 20°/o 
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Monitoring Data Source Apportionment 

The Coal Combustion Factor at the Hercules Glades Class I Area 

25 
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E. Public notification and exposure reduction procedures. 

The prescribed fire plan should identify actions that will be taken to notify people and authorities 
at smoke-sensitive areas before the prescribed fire. The prescribed fire plan should identify 
contingency actions that will be taken during a prescribed fire to reduce the exposure of people at 
smoke-sensitive areas if smoke intrusions occur. Appropriate contingency actions may include: 

Notifying the affected public (especially sensitive persons) of elevated pollutant 
concentrations, 
Suggesting actions to be taken by sensitive persons to minimize their exposure (e.g., 
remain indoors, avoid vigorous activity, avoid exposure to tobacco smoke and other 
respiratory irritants), and 
Halting ignitions of any new prescribed burning that could add smoke to the same area. 

F. Monitor air quality. 

The prescribed fire plan should include monitoring of the smoke from the prescribed fire. 
Visibility in Class I areas will be monitored. The extent of the monitoring should match the size 
of the fire. For small, or short duration fires (such as those in grass or leaf litter), visual 
monitoring of the directions of the smoke plume and monitoring nuisance complaints by the 
public may be suHicient. Other monitoring techniques include posting personnel on vulnerable 
roadways to look for visibility impairment and to initiate safety measures for motorists; posting 
personnel at other smoke sensitive areas to look for smoke intrusions; using aircraft to track the 
progress of smoke plumes; and continued tracking of meteorological conditions during the fire. 
For prescribed fires in fuels with longer duration burning (such as timber litter or slash), and 
which are expected to last more than one day, locating real-time particulate matter (PM) 
monitors at smoke- sensitive areas may be warranted to facilitate timely response to smoke 
problems. 

COMPONENTS OF PRESCRIBED FIRE PLANS 

Prescribed fire managers should prepare a prescribed fire plan for each burn (or, if the units are 
small and the burn objectives and prescription is the same, one plan may cover several burn 
units). These plans are written following protocols specific to each agency. At a minimum, the 
prescribed fire plan should include the following information: 

Location and description of the area to be burned. 
AFC Dispatch Center, local fire department or sheriff's office to be contacted. 
Occupants in all dwellings within 114 mile of prescribed fire to be contacted. 
Personnel responsible for managing the fire. 
Type of vegetation to be burned. 
Number of acres to be burned. 
Amount of fuel to be consumed (tons/acre). 
Fire prescription including weather, ignition techniques, personnel and equipment. 
If available, documentation (along with any maps or tables) from atmospheric dispersion 

9 

ED_001237 _00001228-00031 



EPA-HQ-2017-010177 Production Set #2 

models/ smoke dispersion prediction models which present information on what impact 
the smoke may have on any smoke sensitive areas. 
Actions needed to stop a bum if weather conditions degrade from the forecast values. 
Criteria the fire manager will use for making burn/no bum decisions. 
Safety precautions for personnel on the prescribed fire. 

SMOKE EVALUATION 

Determining tons of fuel to be consumed for the prescribed fire completes an important part of 
the analysis. Prescribed fire managers should examine the results of their analysis to determine 
if the prescribed fire could be divided into smaller units since others may be burning near them 
on the same day. 

If weather parameters are questionable, the prescribed fire manager should conduct a test bum to 
determine feasibility of the bum. 

The prescribed bum managers should evaluate frequently traveled roads within one mile of the 
prescribed fire, especially if these roads are down smoke-drainage of the bum. Residual smoke 
flows and settles in low areas during the night and early morning and may contribute to heavy 
fog, which creates hazardous road conditions. 

Predicting visibility and smoke drift is more difficult at night. Winds may lessen or die out 
completely, and smoke will tend to stay near the ground. Although burning at night may help 
achieve other objectives, it may aggravate smoke management problems. Night time burning will 
require the same planning as daytime bums. For night bums, consider the following 
recommendations: 

1. Bum in light fuels. 
2. Use backing fire. 
3. Bum when humidity is 80 percent or less. 
4. Do not bum if overnight low is within 5 degrees of dew point. 
5. Bum with surface wind speed of 4 miles per hour or more. 
6. Obtain a night time dispersion index. (See Table 5.) 
7. Monitor down drainage and low areas, especially populated areas, airports 

or roads near the bum site. 

The following situations could result in smoke impacting the surface downwind, particularly 
when there has been a large production of smoke: 

1. Transport wind speed exceeds 25 mph, and average surface wind speed is over 20 
mph with stronger gusts. 

2. Transport wind direction carries smoke over a large lake. 
3. A thick layer of smoke from a large bum significantly reduces the heating of the 

ground. 

10 
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4. Transport wind direction moves smoke from a fire on the slope of a ridge toward 
and over the top of the ridge. Smoke may return to the ground in the eddy that 
can develop on the lee side of the ridge. 

To ensure optimum dispersal of smoke during prescribed fire, the mixing layer must be 
sufficiently deep and transport wind speed adequate. Table 5 uses mixing height, transport wind 
speed and stability class to produce an index that describes the ability of the atmosphere to 
disperse smoke. The dispersion index will be included as part of the daily fire weather forecast 
by AFC Dispatch Center. Estimates of the dispersion index for each hour of the day for Arkansas 
can be obtained from Prescribed fire managers who intend to ignite 
bums in the morning should consult their local National Weather Service office to determine the 
anticipated dispersion at the time of ignition. A low dispersion index indicates the atmosphere 
has poor capacity to disperse smoke; the ignition of a prescribed fire is discouraged. A high 
dispersion index indicates the possibility of losing control of the prescribed fire. 

Table 5. Relationship between dispersion index and atmospheric conditions to disperse air 
pollution. (Lavdas 1996). 

Dispersion 
Index 

100 

61-100 
41-60 

21-40 

13-20 

7-12 

1-6 

I Burning Condition 

Very good burning conditions; fires may be difficult to control. Reassess 
decision to bum. 
Good-preferred range for prescribed fires. 
Generally OK afternoon climatological values in most inland-forested 
areas fall in this range. 
Fair-stagnation may be indicated if accompanied by low windspeeds. 
Reassess decision to bum. 
Generally poor-do not bum. Stagnant if persistent, although better than 
average for a night bum. 
Poor-do not bum. Stagnant during the day, but not near or above average 
at night. 
Very poor-represents the majority of nights at many locations. 

SURVEILLANCE AND ENFORCEMENT 

Trained and experienced people should supervise prescribed fires. The prescribed bum manager 
ensures that the bum is conducted in accordance with the prescribed fire plan. 

ADEQ will enforce national and Arkansas air quality regulations and laws. ADEQ will 
investigate smoke nuisance complaints. 

11 
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PUBLIC EDUCATION AND AWARENESS 

The AFC in cooperation with the Arkansas Prescribed Fire Committee will explain the use and 
importance of fire for ecosystem management, the implications of smoke to public health and 
safety, and the goals of the SMP. This public awareness effort will use posters, pamphlets, news 
releases, and public presentations. Prescribed fire managers should train on-the-ground 
personnel to understand the SMP. 

AFC Dispatch will maintain a daily listing of planned prescribed fires on the AFC website 
The planned prescribed bum listing will have the county, nearest 

community, legal description, planned ignition time and acres of the prescribed bum. AFC will 
cooperate with organizations and government agencies such as Arkansas Lung Association or 
ADEQ to make the public aware of planned prescribed fires. 

PROGRAM EVALUATION 

The AFC will annually: 

1. Collect and review information on acres burned by prescribed fire and wildfire. 
2. Review the reference, continuous, and IMPROVE monitoring station data maintained by 

ADEQ. 
3. Use information from reports of nuisance complaints or significant smoke intrusions to 

measure the effectiveness of the SMP. 
4. Provide recommendations to ADEQ and Arkansas Prescribed Fire Committee concerning the 

SMP. 

12 
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GLOSSARY 

Air shed- the atmosphere covering a 36 square mile area (6 miles by 6 miles) 
approximately 23,040 acres. The amount of fuel that can be burned in the air shed 
depends on the distance to the nearest downwind smoke sensitive area and 
meteorological conditions. 

Ambient air- the surrounding air external to a building, which the public is exposed to. 

Air quality- characteristics of the ambient air, as indicated by concentrations of the six 
air pollutants for national standards, have been established. For the purposes of this 
document, concentrations of PM 2.5 are the primary indicator of ambient air quality. 

Available fuel - an estimate of the tons of fuel per acre that will actually be consumed by 
a bum under a specific set ofbuming conditions. It is influenced by fuel moisture and 
other factors. 

Category day - a scale from 1 to 5 based on transport wind speed and mixing height. 
For smoke dispersal, 1 is poor and 5 is excellent. 

Class I area - an area set aside under the Clean Air Act to receive the most stringent 
protection from air quality degradation. Designated Class I areas in Arkansas are Caney 
Creek and upper Buffalo Wilderness. 

Cooperator - those forest landowners or managers that have agreed to carry out 
prescribed burning consistent with the Smoke Management Plan. 

Dispersion index - this index is an estimate of the atmosphere's capacity to disperse 
smoke from prescribed bums over a 1,000-square-mile area. It takes into account mixing 
height, transport wind, and stability near the ground. 

Fuel loading- total amount of fuel at the prescribed bum site. 

Inversion - increase of temperature with height in the atmosphere. This condition often 
exists in the morning and prevents smoke from rising into the atmosphere. 

Mixing height - the layer of the atmosphere that pollutants are dispersed into due to 
turbulent mixing. A forecast of mixing height indicates the height of the top of the layer 
with respect to mean sea level. 

National Ambient Air Quality Standards- established procedures that Federal 
agencies must follow in making decisions on Federal actions, which may impact the 
environment. 

National Fire Danger Rating System (NFDRS)- system used by the USFS and other 
organizations to integrate the effects of topography, fuels, and weather on fire behavior. 

13 
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Ozone Action Day- an action day is declared when the ozone concentrations are 
expected to reach a level that will affect the health of sensitive groups such as children, 
the elderly, and people with respiratory disease. 

Particulate matter - any airborne finely divided material except water vapor, which 
exists as a solid or liquid at standard conditions. 

PM 2.5- particles with an aerodynamic diameter less than or equal to a nominal 2.5 
micrometers. 

Prescribed fire- any fire ignited by management actions to meet specific objectives. 

Prescribed fire manager- person responsible for managing a prescribed fire from 
planning to ignition and mop up. 

Residual smoke - smoke that continues after the initial bum has passed through the fuel. 

Screening distance- the area to examine for possible sensitive targets. 

Sensitive area - areas that can be harmed by smoke. Examples: Airports, major 
highways, communities, Class 1 areas, recreation areas, schools, hospitals, nursing 
homes, and factories, etc. 

Smoke management - conducting a prescribed fire under fuel moisture, meteorological 
conditions, and firing techniques that keep the impact of the smoke on the environment 
within acceptable limits. 

Smoke plume- the column of smoke resulting from prescribed fire. 

Stagnant air - conditions under which pollutants build up faster than the atmosphere can 
disperse them. 

Transport wind- the average wind speed and direction through the m1xmg layer. 
Higher wind speeds allow for more rapid transport of pollutants downwind. 

Ventilation rate - the mixing height times the transport wind speed gives a rate 
indicating the ability of the lower atmosphere to diffuse and disperse smoke. 

Wind direction - compass direction from which the wind is blowing. 

14 
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To: Anderson, Lea[anderson.lea@epa.gov] 
Cc: HertzWu, Sara[HertzWu.Sara@epa.gov]; Lorang, Phii[Lorang.Phil@epa.gov]; Jones, 
Rhea[Jones.Rhea@epa.gov]; Beaver, Melinda[Beaver.Melinda@epa.gov] 
From: Algoe-Eakin, Amy 
Sent: Thur 1/19/2017 4:48:20 PM 
Subject: ATTACHED- Nebraska Regional Haze FIP Remand Proposal 
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1 Introduction 

IPM Cost for 
Estimate NPPD Gerald Gentle:mam 
~"''"''<'"and IPM Wet FGD 
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3 

2002 available at 

Sorbent lnJ~:cticm for S02 Control Cost 

Tel~luitolclgie:s, Attachment 5-5: DSI Cost 
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3 Parameters 
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>M DSI Cost Estlm11te Tool 
ample Caia.datforu 
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upll!du;:o. to Cost and Performance for APC Te<;hnologies, 
De,~elc>prnlent Mc:thc>dology, Final March 

II Sorbent lnje:cticm of Sodium at the LADCO Lake Mi,chi:gan Air Directors Emission 
Tel:h:ntolc>gy for Industrial Sources 2010. We note that a number of different 

pertormaJace reference 
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12 Texas Cost Technical SUJJport DIOCl!IDimt, Novernbe:r. 
13 NPPD Section 114 Ke!;pOJJse, 
14 The Ins and Outs of S02 '-'u'"" .. ,, Lmu"'" v 

page 9. 
page 3 of8. 

Enlgm1~ering, 6-1-2012. "Jonas vice pre:sident 
pot~enhal concern for DSI systems with trona ts the d!s]posal of 

the water soluble may be a serious concern. 
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3.2 

Ibid. 
AFUDC and "owner's 

method used in the Control 
to be zero anyway, since a DSI 

Vi~:ihilitvRule or the Guidelines for Best Available Retrofit 
Re~lulatlonts, EP A-0452/R-05-004 

Circular 

caii~Uhitlo,ns, as are disallowed the 
case, hmillmter. assumed the cost algori,thnls 

cornplieted within one year. 
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Model Results 

is a surnmary our cost 

!PM Dry Sorbent Injection (DSI) Cost Estimate Summary 
NPPD G"rald G"ntl.,man Units land Z 

to 
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IPM SDA Cost Estimate Tool 
NPI'D Gerold Gent!emon Unit 1 

4.1 Selection 

In 
lS 

Dale•"'"'"' Units Valu" 

Parameters 

For 

Pertonrnailce," p. 3. Available at 

Tec:hn<)lo~;ies, SDA FGD Cost Dev·eloJJment Mlcthodo>logy, 
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Annualizatlon 

Com """ alllouad '"' 2llU <lolla1'11 
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SDA 

a summary 

1M SDA Cost Estimate Summary 
PPD Gerald Gentleman Units land 2 

5 

IPM Wet Scrubber Cost Estimate Tool 
NPI'D Gerald Gentl.,man Unit 1 

our SDA cost 

S02 

Cost Model 

SOl 

Parameters 

O!loo.l!mt!"" 
..,_, User lnpui(Gre•ter !han 511 MWl 

Variable 
Operating 

Parameters 

Fixed Total Cost 

Operating Annualized 
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Annualilootlon 
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5.3 

is a summary 

IPM Wet Scrubber Cost Estimate Summary 
NPPD Gerald Gentleman Units 1 and Z 
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SDA cost 
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Total Cost CEPCI Adjusted Adjusted 
502Rate 5028isellllli! 502 Reduction Annualized Effl!dlveness Escalation Annualized Cost 

502 Contro11"fft Fadlil:ll • Unit Cost $/ton Years Cost Effl!dlveness 

SOAS«:rubber 

7 Controls 
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15. Rates 

(MMBiu} 

21 

ED_001237 _00001198-00021 



EPA-HQ-2017-010177 Production Set #2 

ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Part 52 

[EPA-R07-0AR-2017-0039; FRL-----

6560-50-P 

Region 7] 

Approval and Promulgation of Air Quality Implementation Plans; 

Nebraska Regional Haze Federal Implementation Plan; 

Reconsideration 

AGENCY: Environmental Protection Agency. 

ACTION: Proposed rule. 

SUMMARY: The Environmental Protection Agency (EPA) is proposing 

to revise portions of the Nebraska Regional Haze Federal 

Implementation Plan (FIP) applicable to the Gerald Gentleman 

Station, owned and operated by the Nebraska Public Power 

District (NPPD). In 2012, EPA finalized a partial 

approval/partial disapproval of Nebraska's State Implementation 

Plan (SIP) that addressed regional haze for the first 

implementation period and finalized a FIP addressing the 

deficiencies in Nebraska's plan. EPA's final action was 

challenged in the United States Court of Appeals for the gth 

Circuit. In the litigation, EPA requested and was granted a 

remand related to EPA's reliance on the Cross-State Air 

Pollution Rule (CSAPR) to satisfy the deficiencies in Nebraska's 
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regional haze plan related to the long-term strategy (LTS) 

requirements at the Gerald Gentleman Station for sulfur dioxide 

(S02) . Upon remand, EPA has re-evaluated our record and basis for 

the original FIP. In this action, EPA is proposing a revised FIP 

that will limit S02 emissions at the Gerald Gentleman Station. 

EPA believes that S02 emission reductions are needed to make 

reasonable progress toward Congress' natural-visibility goal at 

Class I areas affected by visibility-impairing emissions from 

Nebraska. This proposal addresses only the remanded portion of 

the Nebraska FIP. 

DATES: Comments must be received on or before [INSERT DATE 60 

DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER] . 

Requests for a public hearing and inquiries regarding the status 

of the public hearing should be made to Amy Algoe-Eakin using 

the contact information provided below or they may consult the 

following link: 

ADDRESSES: Submit your comments, identified by Docket ID No. 

EPA-R07-0AR-2017-0039, to Follow the 

online instructions for submitting comments. Once submitted, 

comments cannot be edited or removed from Regulations.gov. EPA 

may publish any comment received to our public docket. Do not 

submit electronically any information you consider to be 

Confidential Business Information (CBI) or other information 
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whose disclosure is restricted by statute. Multimedia 

submissions (audio, video, etc.) must be accompanied by a 

written comment. The written comment is considered the official 

comment and should include discussion of all points you wish to 

make. EPA will generally not consider comments or comment 

contents located outside of the primary submission (i.e., on the 

web, cloud, or other file sharing system) . For additional 

submission methods, the full EPA public comment policy, 

information about CBI or multimedia submissions, and general 

guidance on making effective comments, please visit 

FOR FURTHER INFORMATION CONTACT: Amy Algoe-Eakin, Environmental 

Protection Agency, Air Planning and Development Branch, 11201 

Renner Boulevard, Lenexa, Kansas 66219 at 913-551-7942, or by 

email at algoe-eakin.amy@epa.gov. 
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SUPPLEMENTARY INFORMATION: Throughout this document "we," "us," 

or "our" refer to EPA. This section provides additional 

information by addressing the following: 

I. What is Being Addressed in this Document? 
II. What Action is EPA Taking? 
III. Background 

A. Summary of Statutory and Regulatory Requirements of the 
Regional Haze Rule 
B. Summary of 40 CFR 51.308 (d) (1) and (d) (3) 
C. History of the Nebraska Long-Term Strategy FIP 
Determination 

IV. EPA's Reconsideration of Long-Term Strategy for S02 at the 
Gerald Gentlemen Station 

A. Approach to Reasonable Progress and Long-Term Strategy 
1. Factor 1 - The Costs of Compliance 

a. EPA's Evaluation of Costs in the 2012 Proposed 
and Final Rule 

b. EPA's Updated Cost Evaluation 
2. Factor 2 - The Time Necessary for Compliance 
3. Factor 3 - The Energy and Non-Air Quality 
Environmental Impacts of Compliance 
4. Factor 4 - The Remaining Useful Life of the Source 
Regarding the analysis of remaining useful life, the 
BART Guidelines advise: 

B. Proposed Long-Term Strategy Determinations for Gerald 
Gentleman Station 

V. Statutory and Executive Order Reviews 

I. What is Being Addressed in this Document? 

EPA is addressing the portion of the Nebraska Regional Haze 

FIP 1 that was remanded by the Sth Circuit upon motion by EPA. EPA 

is proposing a new FIP provision to address the long-term 

strategy requirements of the Regional Haze Rule for S02 at the 

Gerald Gentleman Station. This is the only aspect of the FIP on 

1 77 FR 40149 (July 6, 2012). 
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which we are requesting comment. EPA is not reopening our prior 

partial approval and disapproval of Nebraska's Regional Haze 

SIP, nor is EPA soliciting comment on our previous analysis of 

the Nebraska SIP. 

II. What Action is EPA Taking? 

EPA has reviewed our record on the previous action, 

undertaken an analysis of the long-term strategy requirements in 

the FIP for Nebraska in accordance with the Regional Haze Rule 

and is proposing an S02 emission limit of 0.060 lb/mmBtu 

calculated on a 30-boiler operating day average rate, for each 

unit at the Gerald Gentleman Station. EPA believes that this S02 

emission rate is necessary to make reasonable progress at Class 

1 areas affected by sources in Nebraska and will help to achieve 

natural visibility conditions. 

III. Background 

A. Summary of Statutory and Regulatory Requirements of the 

Regional Haze Rule 

Congress created a program for protecting visibility in the 

nation's national parks and wilderness areas in section 169A of 

the 1977 Amendments to the Clean Air Act (CAA). This section of 

the CAA establishes as a national goal the "prevention of any 

future, and the remedying of any existing, impairment of 

visibility in mandatory Class I Federal areas which impairment 
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results from man-made air pollution." 2 It also directs states to 

evaluate the use of retrofit controls at certain larger, often 

uncontrolled, older stationary sources in order to address 

visibility impacts from these sources. Specifically, section 

169A (b) ( 2) (A) of the CAA requires states to revise their SIPs to 

contain such measures as may be necessary to make reasonable 

progress towards the natural visibility goal, including a 

requirement that certain categories of existing major stationary 

sources built between 1962 and 1977 procure, install, and 

operate best available retrofit technology (BART) controls. 

These sources are referred to as "BART-eligible" sources. 3 In 

addition, the CAA requires states to adopt long-term strategies 

for making reasonable progress towards remedying visibility 

impairment. In the 1990 CAA Amendments, Congress amended the 

visibility provisions in the CAA to focus attention on the 

problem of regional haze, which is visibility impairment 

produced by a multitude of sources and activities located across 

a broad geographic area. 4 

2 CAA section 169A(a)(l); 42 U.S.C. 794l(a)(l). 
3 40 CFR 51.301. 
4 See CAA section 169B, 42 U.S.C. 7492. 
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We promulgated the Regional Haze Rule in 1999, which 

requires states to develop and implement SIPs to ensure 

reasonable progress toward improving visibility in mandatory 

Class I Federal areas 5 by reducing emissions that cause or 

contribute to regional haze. 6 Under the Regional Haze Rule, 

states are directed to conduct BART determinations for BART-

eligible sources that may be anticipated to cause or contribute 

to visibility in a Class I area 7 and to develop long-term 

strategies to address regional haze. 

The Regional Haze Rule provides that the long-term strategy 

must include enforceable emissions limitations, compliance 

schedules, and other measures necessary to achieve the 

reasonable progress goals established by states having mandatory 

Class I areas. 8 There are a number of requirements a state must 

meet when establishing their long-term strategy, including the 

following: (1) states must consult with downwind states to 

develop coordinated management strategies that address regional 

haze visibility; 9 (2) where multiple states cause or contribute 

5 Areas designated as mandatory Class I Federal areas consist of national parks exceeding 6000 acres, wilderness 
areas, and national memorial parks exceeding 5000 acres, and all international parks that were in existence on 
August 7, 1977. 42 U.S.C. 7472(a). When we use the term "Class I area" in this action, we mean a "mandatory 
Class I Federal area." 
6 See generally 40 CFR 51.308. 
7 40 CFR 51.308( e). 
8 40 CFR 51.308(d)(3). 
9 40 CFR 51.308(d)(3)(i). 
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to visibility impairment in a Class I area, each state must 

demonstrate that it has included in their SIP all measures 

necessary to obtain their share of emissions reductions needed 

to meet the progress goal for the Class I area; 10 and (3) each 

state must provide and document the technical basis on which the 

state is relying to determine their share of emissions 

reductions necessary to achieve reasonable progress for the 

Class I area it affects.ll 

The Regional Haze Rule requires that where a state has 

emissions that are reasonably anticipated to contribute to 

visibility impairment in any mandatory Class I area located in 

another state or states, it must consult with the other state(s) 

to develop coordinated emissions management strategies. 12 The 

Regional Haze Rule requires that the state document the 

technical basis including modeling, monitoring, and emissions 

information, on which it is relying to determine their 

apportionment of emission reduction obligations necessary for 

achieving reasonable progress in each mandatory Class I area it 

affects. 13 

10 40 CFR 51.308( d)(3)(ii). 
11 40 CFR 51.308( d)(3)(iii)-(iv). 
12 40 CFR 51.308( d)(3)(i). 
13 40 CFR 51.308( d)(3)(iii). 
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In addition to enacting section 169A, Congress also amended 

section 110 of the CAA to require that all SIPs "contain 

adequate provisions prohibiting ... any source or other type of 

emissions activity within the State from emitting any air 

pollutant in amounts which will ... interfere with measures 

required to be included in the applicable implementation plan 

for any other State ... to protect visibility." 14 A Senate 

Committee Report described this provision and similar 

requirements as being "intended to equalize the positions of the 

States with respect to interstate pollution by making a source 

at least as responsible for polluting another State as it would 

be for polluting its own State." 15 

A full background of the Regional Haze Rule can be found in 

our 2012 final action as well as in other regional haze 

actions. 16 17 

B. Summary of 40 CFR 51.308 (d) (1) and (d) (3) 

Section 51.308 (d) (1) of the Regional Haze Rule requires 

states with Class I areas to "establish goals (expressed in 

deciviews) that provide for reasonable progress towards 

14 CAA Section 110(a)(2)(D)(i)(II). 
15 S. Rep. No. 95-127, at 41 (1977). 
16 79 FR 74818 (Febmary 16, 2014). 
17 EPA recently published revisions to the Regional Haze Rule. See EPA-HQ-OAR-2015-0531 (December 14, 2016) 
The revisions do not substantively affect 40 CFR 51.308( d) which applied to our original action and applies to this 
reconsideration. 
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achieving natural visibility conditions." 18 In establishing a 

reasonable progress goal (RPG), a state must consider the four 

statutory factors outlined in section 169A(g) (1) of the CAA-

"the costs of compliance, the time necessary for compliance, the 

energy and non-air quality environmental impacts of compliance, 

and the remaining useful life of any potentially affected 

sources. ''1 9 This requirement is commonly referred to as a four-

factor analysis. States analyze the four factors to determine a 

reasonable set of control measures that will reduce visibility 

impairing emissions. The visibility improvement that will result 

from these emission reductions is then factored into the state's 

reasonable progress goals. 

In addition to conducting a four-factor analysis to 

determine what control measures are reasonable for a state's own 

sources, the state with a Class I area or areas, i.e., a 

downwind state, "must consult with those States which may 

reasonably be anticipated to cause or contribute to visibility 

impairment in the mandatory Class I Federal area," 20 i.e., an 

upwind states. The purpose of the consultation requirement is to 

ensure that the upwind states that affect visibility in a Class 

I area adopt control measures sufficient to address their 

18 40 CFR 51.308(d)(l). 
19 Id. 51.308(d)(l)(i)(A). 
20 Id. n 51.308(d)(l)(iv). 
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apportionment of emission reductions necessary to achieve 

reasonable progress and that the downwind state's reasonable 

progress goals properly account for the visibility improvement 

that will result from the reasonable control measures identified 

and included in the upwind states' long-term strategies. Where a 

downwind state and an upwind state cannot agree on the proper 

apportionment of emission reductions necessary to achieve 

reasonable progress, the downwind state "must describe in its 

[SIP] submittal the actions taken to resolve the disagreement." 21 

Section 51.308 (d) (3) of the Regional Haze Rule requires all 

states (both downwind and upwind) to "submit a long-term 

strategy that addresses regional haze visibility impairment for 

each mandatory Class I Federal area within the State and for 

each mandatory Class I Federal area located outside the State 

which may be affected by emissions from the State." 22 As 

explained in other actions, a state's long-term strategy is 

inextricably linked to the reasonable progress goals because the 

long-term strategy "must include enforceable emission 

limitations, compliance schedules, and other measures as 

necessary to achieve the reasonable progress goals established 

by states having mandatory Class I Federal areas." 23 In 

21 Id. 
22 Id. 51.308(d)(3). 
23 Id. 
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establishing their long-term strategy, a state must meet a 

number of requirements, three of which pertain to visibility 

transport. First, as a corollary to section 51. 308 (d) ( 1) ( i v) , 

upwind states "must consult with [downwind] State(s) in order to 

develop coordinated management strategies." 24 Second, where 

multiple states cause or contribute to visibility impairment in 

a Class I area, each state must demonstrate that it has included 

in their implementation plan "all measures necessary to obtain 

its share of the emission reductions needed to meet the progress 

goal for the area." 75 This requirement directly addresses 

situations where an upwind state agrees to achieve certain 

emission reductions during the consultation process, and 

downwind states rely upon those reductions when setting their 

reasonable progress goals, but the upwind state ultimately fails 

to include sufficient control measures in their long-term 

strategy to ensure that the emission reductions will be 

achieved. Finally, each state "must document the technical 

basis, including modeling, monitoring and emissions information, 

on which the State is relying to determine its apportionment of 

emission reduction obligations necessary for achieving 

24 I d. 51.308( d)(3)(i). 
25 Id. 51.308(d)(3)(ii). Similarly, "[i]fthe State has participated in a regional planning process, the State must ensure 
it has included all measures needed to achieve its apportiomnent of emission reduction obligations agreed upon 
through that process." Id. 
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reasonable progress in each mandatory Class I Federal area it 

affects." 26 To reiterate, section 169A(g) (1) of the CAA requires 

states to determine "reasonable progress" by considering the 

four statutory factors. 27 Therefore, this provision requires 

states to consider both their own Class I areas and downwind 

Class I areas when they develop the technical basis underlying 

their four-factor analyses. This documentation is necessary so 

that the interstate consultation process can proceed on an 

informed basis and so that downwind states can properly assess 

whether any additional upwind emission reductions are necessary 

to achieve reasonable progress at their Class I areas. The 

regulations further provide that, "States may meet this 

requirement by relying on technical analyses developed by the 

regional planning organization and approved by all State 

participants." 28 Thus, states have the option of meeting this 

requirement by relying on the four-factor analyses and 

associated technical documentation prepared by a regional 

planning organization on behalf of their member states, 29 to the 

extent that such analyses and documentation were conducted. In 

26 Id. 51.308(d)(3)(iii). 
27 42 U.S.C. Section 7491(g)(1). 
28 40 CFR 51.308( d)(3)(iii). 
29 See WildEarth Guardians v. EPA, 2014 U.S. App. LEXIS 20145, at *55 (lOth Cir. October 21, 2014) (explaining 
that 40 CFR 51.308( d)(3)(iii) "permits a State conducting a reasonable-progress determination" "to rely on [a 
regional planning organization's] four-factor analysis.''). 
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situations where a regional planning organization's analyses are 

limited, incomplete or do not adequately assess the four 

factors, however, then states must fill in any remaining gaps to 

meet this requirement. 

C. History of the Nebraska Long-Term Strategy FIP 

Determination 

On July 6, 2012, EPA took final action on Nebraska's 

Regional Haze SIP for the first planning period. 30 In that final 

action, EPA partially approved and partially disapproved the 

state's SIP. EPA disapproved the state's S02 BART determinations 

for Gerald Gentleman Station Units 1 and 2 and the state's long-

term strategy, which had relied on the state's flawed BART 

determinations. The reasons for EPA's disapproval are outlined 

in both the proposed rule and the final rule. 31 In the same 

action, EPA also promulgated a FIP to address the deficiencies 

in Nebraska's Regional Haze Plan. For those deficiencies 

associated with the state's S02 control decisions for Gerald 

Gentleman Station Units 1 and 2, EPA relied on CSAPR to meet 

both the BART and long-term strategy requirements. 32 

Specifically, EPA relied on our finding in a separate national 

30 77 FR 40149. 
31 See 77 FR 12770 (March 2, 2012) (proposedru1e); 77 FR 40149 (July 6, 2012) (final rule). 
32 The Eighth Circuit upheld EPA's SIP disapprova1and BART FIP. Nebraska v. EPA, 812 F.3d 662 (8th Cir. 
2016). 
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rulemaking that found that CSAPR provides for greater reasonable 

progress on average across all affected Class I areas than 

source-specific BART in those states covered by CSAPR (the 

"Better than BART Rule") . 33 In that separate rulemaking, EPA 

revised our regulations to provide that states could choose to 

rely on CSAPR as an alternative to BART. Consistent with this 

regulatory provision, EPA relied in our FIP on CSAPR as an 

alternative to BART for S02 emissions from the Gerald Gentleman 

Station. In addition, EPA concluded in our FIP that reliance on 

CSAPR would remedy the deficiency in Nebraska's long-term 

strategy associated with the state's reliance on their faulty S02 

BART analysis for the Gerald Gentleman Station. 

Subsequently, Sierra Club, the NPCA, the State of Nebraska, 

and NPPD filed petitions for review challenging EPA's final 

action in the Eighth Circuit Court of Appeals. 34 In response to 

arguments raised by the Sierra Club and NPCA during briefing on 

the petitions, EPA moved for a voluntary remand without vacatur 

of the long-term strategy FIP for Nebraska as it related to S02 

for the Gerald Gentleman Station. 35 EPA explained in the motion 

33 77 FR 33642. 
34 NPPD dismissed their petition voluntarily, but remained as an intervenor in the other petitions. See Order, Neb. 
Pub. Power Dist. v. EPA, No. 12-3061 (8th Cir. November 4, 2014). 
35 EPA's Motion for Partial Voluntary Remand, Nebraska. v. EPA, 812 F.3d 662 (8th Cir. 2015) (No.l2-3084). 
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that the agency's rationale for declining to require additional 

S02 controls at the Gerald Gentleman Station as part of the long

term strategy was not fully or clearly explained. EPA also 

stated that the explanation in the record could potentially be 

construed in a manner that is inconsistent with EPA's 

interpretation of the relevant statutory and legal requirements. 

As a result, EPA determined that a remand was appropriate to 

afford the agency an opportunity to amend or further explain our 

rationale for declining to require additional S02 controls beyond 

CSAPR to address the long-term strategy, more fully respond to 

comments submitted by the public, or to take further action if 

necessary. 

IV. EPA's Reconsideration of Long-Term Strategy for S02 at the 

Gerald Gentlemen Station 

In this action, EPA is proposing to act on the remanded 

portion of our FIP as it relates to long-term strategy 

requirements for S02 for the Gerald Gentleman Station. Upon 

reconsideration, EPA is proposing that our record for the 

original action is incomplete and that the complete record we 

have created in this action indicates that a different action is 

appropriate. In EPA's final action, EPA relied on the 

implementation of the previously adopted CSAPR FIP for all 

Nebraska EGUs to satisfy the long-term strategy requirements of 
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the Regional Haze Rule for S02, including for the Gerald 

Gentleman Station. At the time of the final action, EPA did not 

further evaluate whether, with respect to the Gerald Gentleman 

Station, CSAPR was an appropriate and sufficient measure needed 

for reasonable progress towards natural visibility conditions at 

the Badlands, Wind Cave, and Rocky Mountain National Parks. The 

environmental petitioners pointed out this deficiency in their 

briefing challenging EPA's final action. EPA is now clarifying 

the record in accordance with the Regional Haze Rule. 

Nebraska participated in the Central Regional Air Planning 

Association (CENRAP), and incorporated the CENRAP-developed 

visibility modeling into their regional haze SIP. The SIP relied 

on the CENRAP modeling, which assumed S02 controls at a rate of 

0.15 lb/mmBtu at Gerald Gentleman Station 36 • Nebraska consulted 

with both South Dakota and Colorado during the first planning 

period. As explained in our prior action on the Nebraska 

regional haze SIP, source-specific CALPUFF modeling shows a 

significant visibility impact from Gerald Gentleman Station on 

South Dakota's Class I areas, Wind Cave and Badlands National 

Parks. 37 The Colorado Department of Public Health and the 

36 For comparison, the S02 emission rate at Gerald Gentleman Station was about 0.58lb/mmBtuduring 2002, which 
was the period used as the baseline by Nebraska when it developed its SIP and is about 0.57lb/mmBtu in 2015. The 
proposed FIP emission limit is 0.060 lb/mmBtu. 
37 77 FRat 12776. 
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Environment also commented on Nebraska's regional haze SIP, 

requesting that the state reconsider the question of whether the 

Gerald Gentleman Station should install S02 controls, given 

Gerald Gentleman Station's impacts on Rocky Mountain National 

Park 38 • Based on their BART determination, Nebraska did not 

require BART-level controls at Gerald Gentleman Station as part 

of their long-term strategy in their regional haze SIP. 

Nebraska used CENRAP CAMx photochemical source 

apportionment modeling to identify the pollutants (e.g., 

sulfates, nitrates) and source categories (e.g., elevated point 

EGUs) that most impact visibility at Class I areas located in 

surrounding states. A summary of the annual emissions used for 

Nebraska elevated point sources and Gerald Gentleman Station in 

the 2002 base year and 2018 future year CENRAP modeling is shown 

in table 1 of the Technical Support Document for this action. 

The 2018 CENRAP modeling included an S02 control rate of 

0.15 lb/mmBtu at Gerald Gentleman Station. The modeling showed 

combined Gerald Gentleman Station Units 1 and 2 S02 emissions 

decreasing from 32,152 ton per year (tpy) in 2002 to 8,732 tpy 

in 2018 (with controls to achieve the 0.15 lb/mmBtu S02 emission 

limit assumed to be in operation in 2018). This reduction of 

38 77 FR 12776-12777. 
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modeled S02 emissions at Gerald Gentleman Station helps lower the 

projected S02-caused light extinction at Badlands National Park 

contributed by Nebraska elevated point sources from 0.98 MM- 1 in 

2002 to 0.47 MM- 1 in 2018. The decrease in the S02 extinction at 

Badlands National Park from Nebraska elevated point sources is 

due to the decrease in modeled emissions from 2002 to 2018, and 

in particular the decrease in modeled S02 emissions at Gerald 

Gentleman Station due to the assumption of the achievement of a 

0.15 lb/mmBtu emission rate in 2018. 

In 2012, EPA evaluated Nebraska's SIP and determined that 

Nebraska's SIP, among other things, did not appropriately 

address the long-term strategy requirements of the Regional Haze 

Rule related to Gerald Gentleman Station. Although there were 

modeled visibility impacts and improvements from the 

installation of cost-effective controls at Gerald Gentleman 

Station at Class I areas, Nebraska did not require any reduction 

in S02 emissions from Gerald Gentleman Station. EPA partially 

disapproved Nebraska's long-term strategy based on the state's 

deficient S02 control determination for Gerald Gentleman Station. 

EPA promulgated a FIP in which we relied on CSAPR to address 

this deficiency in Nebraska's SIP. Based on the modeling done by 

CENRAP, EPA knew at the time that Gerald Gentleman Station 

contributed to visibility impairment at the Wind Cave and 
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Badlands National Parks in South Dakota and at Rocky Mountain 

National Park in Colorado, and that cost-reasonable controls 

were available, but EPA did not evaluate whether additional 

controls beyond CSAPR at Gerald Gentleman Station were required 

to ensure reasonable progress. As a result, the record for our 

FIP was incomplete. 

In order to properly evaluate whether CSAPR was sufficient 

to satisfy Nebraska's obligation to address the visibility 

impacts of their emissions at the Class I areas it affects, EPA 

has reviewed the record from the proposed and final actions. EPA 

has found that the reductions expected (and now observed) from 

the implementation of CSAPR do not equate to the reductions 

presumed by the CENRAP modeling that were found to be achievable 

at a reasonable cost by both Nebraska and EPA. Moreover, we are 

proposing to conclude that the CSAPR budgets for Nebraska are 

inadequate to ensure reasonable progress at neighboring Class I 

areas. 

EPA's determination in 2012 that CSAPR provides for greater 

reasonable progress than BART was based on an assessment that 

CSAPR would provide for greater visibility improvement, on 

average, across all affected Class I areas. 39 In our assessment 

39 77 FR 33642 (June 7, 2012). 
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of the relative impacts of CSAPR and BART on visibility, EPA 

considered separately the average visibility improvement across 

the 60 Class I areas in the eastern portion of the CSAPR 

modeling domain and the average impact across all 140 Class I 

areas in the 48 contiguous states with sufficiently complete 

monitoring data to support our analysis. 40 In both cases, the 

Agency concluded that CSAPR would provide for greater reasonable 

progress than BART on a regional basis. Both assessments showed, 

however, that BART would provide for greater visibility 

improvement than CSAPR in a number of Class I areas west of the 

Mississippi River but east of the Rocky Mountains, including at 

the Wind Cave and Badlands National Parks in South Dakota. 41 As 

EPA has explained in the past, the fact that an alternative to 

BART would provide for greater reasonable progress on average 

across a number of Class I areas does not mean that the 

alternative satisfies all reasonable progress requirements. 42 

The CSAPR budget for Nebraska resulted in some emission 

reductions of S02 for the state of Nebraska, but did not result 

in significant S02 emission reductions at Gerald Gentleman 

Station. In assessing the impacts of CSAPR on S02 emissions from 

40 76 FR 82219, 82225-82227(December 30, 2011). 
41 77 FRat 33650; TSD for CSPAR> BART found at https://www.regulations.gov/document?D=EPA-HQ-OAR-
20 11-0729-0014 
42 70 FR. 39104, 39143-144 (July 6, 2005). 
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Nebraska, EPA estimated that CSAPR would result in a overall 

1,900 ton reduction in S02 emissions as compared to the state's 

2014 base case emissions. Further, CSAPR did not drive 

significant S02 reductions at the Gerald Gentleman Station. Given 

the scale of reductions required by CSAPR in Nebraska coupled 

with the history outlined above regarding Nebraska's 

consultation with neighboring states, EPA is proposing to 

conclude that it is inappropriate to rely on CSAPR to ensure 

reasonable progress without further consideration of appropriate 

S02 control measures for Gerald Gentleman Station. 

Because in our previous final action, EPA did not conduct a 

four-factor analysis as required by the Regional Haze Rule, in 

this action, EPA has undertaken a four-factor analysis to assure 

that we appropriately consider whether additional emission 

reduction measures are necessary at the Gerald Gentleman Station 

to fulfill the long-term strategy requirements of the Regional 

Haze Rule. 

A. Approach to Reasonable Progress and Long-Term Strategy 

To complete the reasonable progress four-factor analysis 

EPA must look at the following: the costs of compliance; the 

time necessary for compliance; the energy and non-air 

environmental impacts of compliance; and the remaining useful 
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life of any potentially affected sources. 43 Our Reasonable 

Progress Guidance 44 notes the similarity between some of the 

reasonable progress factors and the BART factors contained in 40 

CFR § 51.308 (e) (1) (ii) (A), and suggests that the BART Guidelines 

be consulted regarding cost, energy and non-air quality 

environmental impacts, and remaining useful life. We are 

therefore relying on our BART Guidelines for assistance in 

quantifying and considering those reasonable progress factors, 

as applicable. 

Each of the elements of the four-factor analysis is 

discussed below. 

1. Factor 1 - The Costs of Compliance 

a. EPA's Evaluation of Costs in the 2012 Proposed and 

Final Rule 

In the 2012 proposed and final action, EPA and Nebraska 

evaluated the cost of installation of wet FGD on Gerald 

Gentleman Station. Nebraska, in their SIP, concluded that these 

costs were reasonable on a cost per ton basis for both units 

combined ($2,726/ton). Nebraska also evaluated controls at 

Gerald Gentleman Station on a dollars per deciview basis. 45 

43 40 CFR 51.308( d)(l )(i). 
44 Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, June 1, 2007. 
45 As explained in the final action in 2012, the BART Guidelines require the costs of controls to be evaluated on a 
dollar per ton basis. In their BART determinations, Nebraska used a threshold of $40 million/dv/year; in their review 
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Nebraska determined that while costs on a dollar per ton basis 

were reasonable, costs on a dollar per deciview basis were not 

reasonable. 46 Nebraska also saw water consumption of wet flue-gas 

desulfurization (FGD) controls as significant and concluded that 

because of this unique situation, wet FGD controls were 

unreasonable for Gerald Gentleman Station Units 1 and 2. 47 

EPA agreed with Nebraska that the cost per ton for FGD was 

reasonable and that Nebraska's analysis showed significant 

visibility improvement both at Badlands National Park and on a 

cumulative basis. 48 EPA also found that Nebraska inappropriately 

ruled out dry sorbent injection (DSI), because EPA found that 

costs were reasonable and visibility improvement was 

significant. 49 

EPA also found that Nebraska made several errors in 

determining the cost of controls. 50 EPA determined that Nebraska 

made incorrect assumptions about Gerald Gentleman Station's S02 

emissions and the capability of certain controls. Nebraska also 

of the BART analysis for GGS, EPA concluded that Nebraska had overestimated the cost of control and 
underestimated the control efficiency of scrubbers and ignored the cumulative visibility impacts of controls at GGS. 
If Nebraska had appropriately estimated the cost of control and considered cumulative benefits, scrubbers would 
have been found to be cost effective on a dollars per deciview basis under the threshold set by Nebraska. See 77 FR 
40157. 
46 77 FR 12770 at 12779. 
47 Id. 
48 77 FR 12770 at 12780. 
49 Id. 
so Id. 
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deviated from EPA's Cost Control Manual when evaluating costs. 51 

EPA did our own evaluation in accordance with the Cost Control 

Manual and found that the cost per ton of S02 controls ranged 

from $1,972 to $2,310 for each Gerald Gentleman Station unit. 52 

EPA determined that the costs for control were reasonable and 

visibility improvement was significant and disapproved 

Nebraska's SIP. 53 EPA's disapproval of Nebraska's S02 BART 

determination for Gerald Gentleman Station was upheld by the Sth 

Circuit and we are not reconsidering that decision in this 

proposed rulemaking.~4 

b. EPA's Updated Cost Evaluation 

In this action, EPA has again evaluated the feasibility and 

costs of installing several types of S02 control systems at 

Gerald Gentleman Station. 55 Specifically, EPA has analyzed costs 

for DSI, spray dry absorber (SDA), and wet FGD. We have looked 

at each of these control technologies at various control rates 

to determine which rate/control scenarios are cost effective. 

EPA proposes to determine that spray dry absorber to meet an 

51 Id. 
52 I d. This analysis and detennination were conducted consistent with previous actions where cost of control 
analyses were submitted with deviations from the Control Cost Manual. 77 FR 12770 (March 2, 2012); 77 FR 40149 
(July 6, 2012); 79 FR 74817 (December 26, 2014); 81 FR 295 (Janaury 5, 2016). 
53 Id.; 77 FR 40149. 
54 State ofNebraska v. EPA, 812 F.3d 662 (8th Cir. 2015). 
55 EPA has included in the record for this action documents submitted by NPPD pursuant to the CAA Section 114 
request that have not been claimed as Confidential Business Information (CBI) by NPPD. 
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emission limit of 0.060 lb/mmBtu are feasible at Gerald 

Gentleman Station and will have a cost per ton that is 

reasonable. 56 As explained below, EPA is proposing that a FIP 

emission limit of 0.060 lb/mmBtu, which is based on dry 

scrubbing, is necessary to make reasonable progress and will 

fill the gap resulting from our previous disapproval of the 

reasonable progress element of Nebraska's regional haze plan. 

This emission limit can also be met cost-effectively with wet 

FGD, and the owners of Gerald Gentleman Station could use wet 

FGD to meet a final FIP emission limit of 0.060 lb/mmBtu if EPA 

finalizes that limit. EPA is also proposing to conclude that an 

emission limit of 0.040 lb/mmBtu could be cost-effectively met 

with wet FGD. However, we are not proposing that an emission 

limit of 0.040 lb/mmBtu is necessary to make reasonable 

progress, because of its higher water requirements. EPA is not 

relying on the possible use of wet FGD to support the proposed 

0.060 lb/mmBtu BART emission limit. While EPA has also 

investigated DSI, we are not proposing to rely on any 

conclusions about the cost or effectiveness of DSI. The owners 

of Gerald Gentleman Station may or may not be able to use DSI to 

meet the proposed FIP emission limit. 

56 EPA has included in the record for this action documents submitted by NPPD pursuant to the CAA Section 114 
request that have not been claimed as Confidential Business Information (CBI) by NPPD. 
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EPA used cost methodologies used in the IPM model, Version 

5.13. These methodologies are described in detail in appendix A 

of the TSD, available in the docket of this proposed action. 57 

EPA evaluated the cost of DSI at Gerald Gentleman Station 

Units 1 and 2 using control efficiency rates of 50, 80, and 90 

percent. 58 Units 1 and 2 do not differ with respect to any design 

feature that affects the estimated cost of DSI. EPA is proposing 

to find that the cost of DSI would be $2,138/ton; $2,168/ton and 

$2,315/ton, respectively, for these levels of control. We are 

proposing to conclude that each control scenario using DSI is 

cost effective. 

EPA has also evaluated the cost of dry scrubbers using a 

control efficiency rate of just under 91 percent at Gerald 

Gentleman Station Units 1 and 2, corresponding to an emission 

rate of 0.060 lb/mmBtu. EPA analyzed the cost of dry scrubbers 

using this removal rate and emission limit because the lowest 

available S02 emission guarantees from original equipment 

manufacturers of SDA systems are 0.060 lb/mmBtu. EPA is proposing 

57 The use of the IPM cost model is consistent with other EPA Regional Haze actions and is based on reliable and 
accurate technical tools widely utilized by EPA to asses control scenarios at electric generating units and other large 
sources. 
58 The 50 percent rate for DSI was selected based on known operating performance of installed DSI systems. The 80 
percent rate for DSI was selected based on the use of milled trona along with a baghouse. Both GGS units have 
baghouses installed. EPA included the higher rate (90%) for comparison to other S02 control technologies. As 
discussed in more detail in the Cost TSD, a 90% removal efficiency for a DSI system alone has not been 
demonstrated at any currently operating DSI system. 
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to find that the cost of dry scrubbing to meet this emission 

limit is cost effective for both units, at $2,443/ton for Unit 1 

and $2,350/ton for Unit 2. The cost of a baghouse to collect the 

particles from the operation of the dry scrubbers was not 

included in our cost estimate because Gerald Gentleman Station 

currently operates a baghouse on both units. EPA invites comment 

on the feasibility and cost-effectiveness of a higher control 

efficiency, and lower emission rate, using dry scrubbing at 

Gerald Gentleman, supported by evidence. 

Finally, EPA has evaluated the cost of a wet scrubber at 

Gerald Gentleman Station Units 1 and 2. EPA used control 

efficiencies of 91 percent and 94 percent corresponding to 

emission rates of 0.060 and 0.040 lb/mmBtu, respectively. 59 EPA 

is proposing to determine that wet scrubber controls are cost 

effective at both units and both control efficiencies. EPA is 

proposing to find the costs to be $2,424/ton and $2,327/ton at 

94 percent control efficiency at Units 1 and 2, respectively. 

59 EPA analyzed the cost of wet scrubbers based on limits of0.040 and at 0.060 lbllrunBtu. The first analysis at 
0.040 lb/mmBtuevaluates wet FGD which is the lowest rate that vendors of the technology will guarantee. The IPM 
presumptive control model uses a removal efficiency of 98 percent. Because a 98 percent removal efficiency results 
in S02 rates less than 0.040 lb/mmBtu for the Gerald Gentleman Station units, we limited the control efficiency in 
the cost algorithm to just under 94 percent to assure that NPPD can obtain a performance guarantee for the wet 
scrubber. The second analysis allows direct comparison to SDA at similar reduction efficiencies of just under 91 
percent. 
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EPA is proposing to find the costs to be $2,502/ton and 

$2,402/ton at 91 percent control efficiency at Units 1 and 2, 

respectively. 

Based on our cost assessment, EPA is proposing to conclude 

that NPPD can meet an S02 emission limit of 0.060 lb/mmBtu with 

cost effective controls. 

The remaining useful life affects the cost effectiveness 

estimates for the control technologies. As discussed in more 

detail in appendix A of the TSD, available in the docket of this 

proposal, and in section IV.A.4. below, EPA has used 30 years as 

the remaining useful life of the units and any new controls 

installed on them. EPA believes that even if the remaining 

useful life of the units is as short as 20 years, the proposed 

control rate and associated control technologies are still cost 

effective. 

2. Factor 2 - The Time Necessary for Compliance 

EPA believes five years is the appropriate time period for 

installation of wet FGD or SDA except where there are unusual 

circumstances. In response to a section 114 information request, 

NPPD submitted several documents that demonstrate that between 

2009 and 2014 NPPD considered installing wet FGD controls on 
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Gerald Gentleman Station Units 1 and 2 60 • The engineering 

documents and requests for bids from this process included a 

timeline of five years from design to completion. EPA believes 

this is an appropriate timeframe for installation of wet FGD 

controls at Gerald Gentleman Station. We believe that SDA could 

be installed within the same timeframe. DSI may be able to be 

installed in a time frame of two to three years. 

Due to the timing of this action, it is highly unlikely 

that the S02 controls that EPA is proposing will be installed and 

operational within the first planning period, which ends in 

2018. Therefore, we request that Nebraska consider the 

visibility improvements anticipated from any necessary FIP 

controls implemented after 2018 when the state develops their 

next regional haze SIPs due July 31, 2021. 61 Further, EPA 

anticipates that Colorado and South Dakota will account for the 

additional controls on Gerald Gentleman Station when they set 

2028 reasonable progress goals in the second implementation 

period. 

60 See NPPD Clean Air Act Section 114 Response;NPPDRH114_0000892,NPPDRH114_0001321, 
NPPDRH114 0001584,NPPDRH114 0002059,NPPDRH114 0005017 
61 On December 14,2016, EPA finalized Protection ofVisibility: Amendments to Requirements for State Plans rule, 
which moves the state deadline for the second round of regional haze SIPs to July 31, 2021. 81 FR 26942, May 4, 
2016. The final rule was published on January 10,2017.82 FR3078 (January 10, 2017). 
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3. Factor 3 - The Energy and Non-Air Quality Environmental 

Impacts of Compliance 

To analyze energy impacts, the BART Guidelines advise, "You 

should examine the energy requirements of the control technology 

and determine whether the use of that technology results in 

energy penalties or benefits." 62 As discussed above in our cost 

analyses for DSI, SDA, and wet FGD, our cost model allows for 

the cost of additional auxiliary power required for pollution 

controls to be included in the variable operating costs. EPA 

chose to include this additional auxiliary power in all cases. 

Consequently, we believe that any energy impacts of compliance 

have been adequately considered in our analyses. 

Regarding the analysis of non-air quality environmental 

impacts, the BART Guidelines advise: 

Such environmental impacts include solid or hazardous waste 

generation and discharges of polluted water from a control 

device. You should identify any significant or unusual 

environmental impacts associated with a control alternative 

that have the potential to affect the selection or 

elimination of a control alternative. Some control 

technologies may have potentially significant secondary 

62 70 FR 39168 (July 6, 2005). 
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environmental impacts. Scrubber effluent, for example, may 

affect water quality or land use. Alternatively, water 

availability may affect the feasibility and costs of wet 

FGD. Other examples of secondary environmental impacts 

could include hazardous waste discharges, such as spent 

catalysts or contaminated carbon. Generally, these types of 

environmental concerns become important when sensitive 

site-specific receptors exist, or when the incremental 

emission reductions potential of the more stringent control 

is only marginally greater than the next most-effective 

option. However, the fact that a control device creates 

liquid and solid waste that must be disposed of does not 

necessarily argue against selection of that technology as 

BART, particularly if the control device has been applied 

to similar facilities elsewhere and the solid or liquid 

waste is similar to those other applications. On the other 

hand, where you or the source owner can show that unusual 

circumstances at the proposed facility create greater 

problems than experienced elsewhere, this may provide a 

basis for the elimination of that control alternative as 

BART. 63 

63 70 FR 39169 (July 6, 2005). 
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As referenced above, non-air environmental impacts may also 

take into account water availability to operate scrubbers. The 

Nebraska's Regional Haze SIP, the record for our previous 

actions on Nebraska's SIP, and information more recently 

obtained from NPPD, contain extensive information about water 

availability in the area of Gerald Gentleman Station. 

In summary, Gerald Gentleman Station is located in western 

Nebraska, a semi-arid region dominated by agriculture. Water 

quantity in western Nebraska, both surface and groundwater 

availability, is governed by state statute and agreements with 

neighboring states and Federal agencies, such as the U.S. Fish 

and Wildlife Service, to protect, increase, and allocate the 

state's water resources. Specifically, the Nebraska Department 

of Natural Resources has responsibility for management of 

hydrologically connected surface water and groundwater 

resources, and must identify river basins that are fully or 

over-appropriated. Gerald Gentleman Station is located in a 

portion of the Twin Platte Natural Resource District that has 

been designated as over-appropriated, and pursuant to their 

Integrated Management Plan, construction of new groundwater 

wells greater than 50 gallons per minute or increasing irrigated 

acres is prohibited. New water needs must instead be obtained 
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through offsets of existing groundwater wells, such as 

irrigation wells, which must be retired before drilling a new 

groundwater well. 

In addition, in 2007, the U.S. Department of the Interior, 

Colorado, Wyoming, and Nebraska entered into the Platte River 

Recovery and Implementation Program (PRRIP) to restore shortages 

to U.S. Fish and Wildlife Service target flows in the Platte 

River, thereby protecting endangered and threatened species 

whose habitat includes the Platte River. The threatened and 

endangered species identified for protection include the piping 

plover, pallid sturgeon, least tern, and whooping crane. 

Substantial offsets to current water use are required in order 

to meet the PRRIP needs; however, as was previously commented by 

the USFWS, the PRRIP inherently provides options to offset 

consumptive uses, and was developed knowing that it would be 

untenable to prevent all new water uses. 64 Thus, the approach was 

to devise ways to provide for the water-dependent needs of 

listed species while accommodating new uses. 

While there is no question that any new surface water 

depletions to central Platte River flows in order to operate S02 

controls would require surface or ground water offsets, those 

64 EP A-R07-0AR -2012-0158, Appendices to State Submittal Documents, Chapter 3. 
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offsets could be obtained at a cost. In EPA's previous BART cost 

analyses for wet FGD, we factored in potentially higher costs 

associated with obtaining water, including the cost of obtaining 

the fee title to irrigated land necessary to offset the water 

usage of wet FGD, and still found the costs to be reasonable, 

increasing the cost per ton by only $313 per ton. 65 These costs 

would be lower for use of SDA, which uses less water and 

therefore would require less offsets. DSI would require less 

water than either wet FGD or SDA, which would be used for 

regular maintenance of the system. 

In addition, based on information EPA received from NPPD, 

it appears NPPD has multiple lines of access to additional 

supplies of groundwater. Based on an area well survey, 66 NPPD 

already has access to additional water supply from groundwater 

wells it currently owns and leases to other parties for 

irrigation and livestock watering, totaling approximately 4.17 

million gallons per day (173,880 gallons per hour), and 

currently unused groundwater well capacity of 316,800 gallons 

per day (13,200 gallons per hour). This capacity is more than 

65 As explained in our previous action, this figure is considered conservative for several reasons. First, NPPD's 
estimates of water use to operate wet FGD were 31 percent higher than the average of other facilities NDEQ 
provided in its SIP. Second, we did not offset the cost due to rental income from the property, value due to 
production of dry land crops, or the future value of the land in 20 years. 77 FR 40150, 40162. 
66 Infonnation received from NPPD pursuant to a Clean Air Act section 114 information request issued to NPPD on 
March21, 2016. 
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enough to operate SDA. In addition, NPPD may acquire groundwater 

offsets from surrounding areas and drill new wells. 

EPA also notes that the overall water requirements of 

scrubbers at Gerald Gentleman Station would be a very small 

percentage of the water use requirements for Gerald Gentleman 

Station overall, only approximately 0.22-0.30 percent of total 

plant needs, which are largely for cooling. Therefore, we do not 

believe that the increase in water usage due to operation of 

scrubbers, in general, is prohibitive. 

EPA acknowledges the water availability concerns, and the 

great care Nebraska takes in managing limited water resources. 

We also acknowledge the goals of the Integrated Management Plans 

and obligations of the Platte River Recovery Plan. As was noted 

above, the BART Guidelines provide that these types of 

environmental concerns become important when the incremental 

emission reduction potential of the more stringent control is 

only marginally greater than the next most-effective option. As 

discussed in the cost analysis above, wet FGD requires 

approximately 2.54 million gallons per day (106,000 gallons per 

hour), compared to SDA at 1.85 million gallons per day (77,000 

gallons per hour), and is only marginally more effective at an 

achievable rate of 0.040 lb/mmBtu, compared to 0.060 lb/mmBtu, 

respectively, a difference of 1,354 tons per year. 
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The S02 control technologies EPA considered in our analyses 

- DSI, SDA, and wet FGD - are in wide use in the coal-fired 

electricity generation industry. All three technologies would 

add spent reagent to the waste stream already generated by 

Gerald Gentleman Station, but do not present any unusual 

environmental waste impacts. As discussed in our cost analyses 

for DSI, SDA, and wet FGD, our cost model includes waste 

disposal costs in the variable operating costs. Therefore, EPA 

believes that any non-air quality environmental impacts related 

to waste have been adequately considered in our analyses. 

4. Factor 4 - The Remaining Useful Life of the Source 

Regarding the analysis of remaining useful life, the BART 

Guidelines advise: 

The "remaining useful life" of a source, if it represents a 

relatively short time period, may affect the annualized 

costs of retrofit controls. For example, the methods for 

calculating annualized costs in EPA's OAQPS Control Cost 

Manual requires the use of a specified time period for 

amortization that varies based upon the type of control. If 

the remaining useful life will clearly exceed this time 

period, the remaining useful life essentially has no effect 

on control costs and on the BART determination process. 

Where the remaining useful life is less than the time 
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period for amortizing costs, you should use the shorter 

time period in your cost calculations. 

In determining the cost of scrubbers in the original SIP 

submission, Nebraska did not provide a specific useful life for 

the Gerald Gentleman Station: 

The useful remaining life of Gerald Gentleman Station Units 

1 and 2 is greater than 20 years under the current NPPD 

energy resource plan. Therefore, the remaining useful life 

has no impact on the annualized estimated control 

technology cost at this time. Nebraska Regional Haze SIP 

Section 10.6.4.9. 

NPPD did not provide any additional information regarding 

the remaining useful life of the Gerald Gentleman Station Units 

in their section 114 response. NPPD's Integrated Resource Plan 

also does not provide any specific information regarding the 

remaining useful life of the units. The Integrated Resource Plan 

does indicate that NPPD intends to utilize the units for a 

significant period of time into the future. 
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EPA has used a 30 year lifetime approach in prior actions. 67 

Therefore, we have used 30 years in the cost module of the IPM 

model when calculating costs for controls at the Gerald 

Gentleman Station. 

EPA sees no reason to assume that a DSI system 

installation, which is a much less complex and costly (capital 

costs, as opposed to annualized costs) technology in comparison 

to a scrubber installation, should have a shorter lifetime. As 

with an wet FGD or SDA, we expect the boiler to be the limiting 

factor when considering the lifetime of a coal-fired power 

plant. EPA has therefore similarly assumed that the lifetime of 

a DSI system is 30 years. We propose to conclude that Units 1 

and 2 have a remaining usful life of 30 years. 

B. Proposed Long-Term Strategy Determinations for Gerald 

Gentleman Station 

EPA believes the information described above supports this 

proposal that an S02 rate of 0.060 lb/mmBtu at the Gerald 

Gentleman Station is necessary to make reasonable progress at 

Class I areas affected by sources in Nebraska. The previous 

record showed that there would be positive visibility benefits 

to the affected Class I areas, if Gerald Gentleman Station 

67 See 76 FR 52388 (August 22, 2011); 76 FR 81728 (December 28, 2011); Oklahoma v. EPA, 723 F.3d 1201 (July 
19, 2013), cert. denied (U.S. May 27, 2014). 
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installed S02 controls. Although visibility is not a required 

element of the four-factor analysis, EPA reviewed the visibility 

information from the original Nebraska Regional Haze SIP record 

to verify the impacts of Gerald Gentleman Station on the nearest 

Class I Federal Areas of Badlands, Wind Cave, and Rocky Mountain 

National Parks. Upon review, EPA confirmed that the existing 

record, which includes both the CENRAP and Nebraska CALPUFF 

modeling, showed significant impacts on the affected Class I 

areas. 

Overall, both the previous CElJPiliP CA11x rnodeling and lJDEQ 

BART CALPUFF modeling relied upon in the Nebraska Regional Haze 

SIP indicate a visibility improvement with the installation of 

S02 controls at Gerald Gentleman Station. The 2018 CENRAP 

modeling shows improvements in the visibility impairment 

contribution from Nebraska elevated sources at Badlands due to 

decreases in emissions from the S02 BART controls assumed at 

Gerald Gentleman Station in the modeling. CALPUFF modeling with 

either wet FGD or DSI at a control rate of 0.15 lb/mmBtu 

produced significant visibility improvements at the two South 

Dakota Class I areas and Rocky Mountain National Park when 

averaged over the 2001-2003 modeling period. 

Therefore, although visibility is not a required element of 

the four-factor analysis, there will be significant visibility 
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S02 emission rate at Gerald Gentleman Station. By meeting this 

proposed rate, EPA will ensure that Nebraska is achieving their 

fair share of emission reductions to allow Class I areas to 

reach natural visibility conditions. 

As discussed in more detail in the Cost TSD (Appendix A), 

EPA is not able to find information showing that any coal-fired 

units in the U.S. are currently meeting the 0.060 lb/mmBtu rate 

proposed in this action with the use of DSI alone. Therefore, 

EPA is unable to say that use of DSI at the Gerald Gentleman 

Station can achive the proposed 0.060 lb/mmBtu emission limit. 

Nevertheless, this proposed action only proposes a rate, not a 

control technology. Therefore, it does not foreclose NPPD from 

using DSI to meet the 0.060 lb/mmBtu rate, if site specific 

engineering factors allow. As described earlier, the IPM Model 

predicts DSI annualized capital and operating costs at 90 

percent control are competitive with SDA and wet FGD. DSI has 

lower capital costs and higher operating costs, which may be a 

consideration that is important to NPPD. EPA wants to make clear 

that our proposed S02 emission rate of 0.060 lb/mmBtu is not tied 

to the feasibility of meeting this emission using DSI, since it 

is justified on the basis of the cost-effectiveness of both SDA 

and wet FGD. 
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Given the regional water concerns and greater water usage, 

EPA is proposing to eliminate the control efficiency rate of 

0.040 lb/mmBtu from further consideration based on the non-air 

environmental impacts of water availability, because it can only 

be achieved with wet FGD.68 

Based on the four-factor analysis, EPA proposes that NPPD 

meet an emission rate of 0.060 lb/mmBtu on the basis of a 

rolling 30-boiler operating day averaging period. This rate 

would apply at all times, including periods of startup and shut 

down, which is consistent with our SSM policy. 6 g 

V. Statutory and Executive Order Reviews 

A. Executive Order: 12866 Regulatory Planning and Review and 

Executive Order 13563: Improving Regulation and Regulatory 

Review 

This proposed action is not a "significant regulatory 

action" under the terms of Executive Order 12866 70 and is 

therefore not subject to review under Executive Orders 12866 and 

13563. 71 The proposed FIP only applies to one facility. It is 

therefore not a rule of general applicability. 

68 See, 79 FR 74818, 74874 (February 16, 2014); 81 FR 296 at 320 (January 5, 2016); 77 FR 18052, 18061 (March 
3,2012) 
69 This proposed control rate will require the GGS units to be retrofitted with S02 control technology. NPPD will be 
required to obtain any permits necessary under the Nebraska SIP. 
70 58 FR 51735 (October4, 1993). 
71 76 FR 3821 (January 21, 2011). 
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B. Paperwork Reduction Act 

This proposed action does not impose an information 

collection burden under the provisions of the Paperwork 

Reduction Act, 44 U.S.C. Section 3501 et seq. Because this rule 

does not affect 10 or more entities, it does not contain any 

information collection activities the Paperwork Reduction Act 

does not apply. See 5 CFR 1320(c) 

C. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) generally requires an 

agency to conduct a regulatory flexibility analysis of any rule 

subject to notice and comment rulemaking requirements unless the 

agency certifies that the rule will not have a significant 

economic impact on a substantial number of small entities. Small 

entities include small businesses, small not-for-profit 

enterprises and small governmental jurisdictions. For purposes 

of assessing the impacts of today's rule on small entities, 

small entity is defined as: (1) a small business as defined by 

the Small Business Administration's (SBA) regulations at 13 CFR 

121.201; (2) a small governmental jurisdiction that is a 

government of a city, county, town, school district or special 

district with a population of less than 50,000; and (3) a small 
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organization that is any not-for-profit enterprise which is 

independently owned and operated and is not dominant in its 

field. 

After considering the economic impacts of this proposed 

rule on small entities, I certify that this action will not have 

a significant impact on a substantial number of small entities. 

In making this determination, the impact of concern is any 

significant adverse economic impact on small entities. An agency 

may certify that a rule will not have a significant economic 

impact on a substantial number of small entities if the rule 

relieves regulatory burden, has no net burden or otherwise has a 

positive economic effect on the small entities subject to the 

rule. This proposed rule does not impose any requirements or 

create impacts on small entities. 

D. Unfunded Mandates Reform Act (UMRA) 

This action contains no Federal mandates under the 

provisions of Title II of the Unfunded Mandates Reform Act of 

1995 (UMRA), 2 U.S.C. 1531-1538 for state, local, or tribal 

governments or the private sector. The EPA has determined that 

the proposed action does not include a Federal mandate that may 

result in estimated costs of $100 million or more to either 

state, local, or tribal governments in the aggregate, or to the 

private sector. This action proposes to approve or disapprove 
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pre-existing requirements under state or local law, and imposes 

no new requirements. Accordingly, no additional costs to state, 

local, or tribal governments, or to the private sector, result 

from this action. 

E. Executive Order 13132: Federalism 

This action does not have Federalism implications. It will 

not have substantial direct effects on the states, on the 

relationship between the national government and the states, or 

on the distribution of power and responsibilities among the 

various levels of government. This proposed rule does not impose 

significant economic costs on state or local governments. Thus, 

Executive Order 13132 does not apply to this proposed action. In 

the spirit of Executive Order 13132, and consistent with EPA 

policy to promote communications between EPA and State and local 

governments, EPA specifically solicits comment on this proposed 

rule from State and local officials. 

F. Executive Order 13175: Coordination with Indian Tribal 

Governments 

This action does not have tribal implications as specified 

in Executive Order 13175. This action applies to one facility in 

Nebraska and will affect Federal Class I areas in South Dakota 

and Colorado. This action does not apply on any Indian 

reservation land or any other areas where EPA or an Indian tribe 
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has demonstrated that a tribe has jurisdiction, or non

reservation areas of Indian county. Thus Executive Order 13175 

does not apply to this action. 

G. Executive Order 13045: Protection of Children from 

Environmental Health and Safety Risks 

Executive Order 13045: Protection from Environmental Health 

Risks and Safety Risks applies to any rule that: (1) is 

determined to be economically significant as defined under 

Executive Order 12866; and (2) concerns an environmental health 

or safety risk that we have reason to believe may have a 

disproportionate risk to children. Moreover, "regulation" or 

"rule" is defined in Executive Order 12866 as "an agency 

statement of general applicability and future effect." E.O. 

12866 does not define "statement of general applicability" but 

this term commonly refers to statements that apply to groups or 

classes, as opposed to statements which apply only to named 

entities. The proposed FIP, therefore, is not a rule of general 

applicability because its requirements apply and are tailored to 

only one individually identified facility. Thus it is not a 

"rule" or "regulation" within in the meaning of E.O. 12866. 

However, as this action will limit emissions of S02, it will have 

a beneficial effect on children's health by reducing air 

pollution. 
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H. Executive Order 13211: Actions that Significantly Affect 

Energy Supply, Distribution or Use 

This proposed action is not subject to Executive Order 

13211 because it is not a significant regulatory action under 

Executive Order 12866. 

I. National Technology Transfer Advancement Act 

This proposed action involves technical standards. Section 

12(d) of the National Technology Transfer and Advancement Act of 

1995 ("NTTAA"), Public Law 104-113, 12 (d) (15 U.S.C. 272 note) 

directs EPA to use voluntary consensus standards in its 

regulatory activities, unless to do so would be inconsistent 

with applicable law or otherwise impractical. Voluntary 

consensus standards are technical standards (e.g., materials 

specifications, test methods, sampling procedures, and business 

practices) that are developed or adopted by voluntary consensus 

standards bodies. NTTAA directs EPA to provide Congress, through 

OMB, explanations when the Agency decides not to us available 

and applicable voluntary consensus standards. This proposed rule 

would require the affected facility to meet the applicable 

monitoring requirements of 40 CFR part 75. Part 75 already 

incorporates a number of voluntary consensus standards. 

Consistent with the Agency's Performance Based Measurement 

(PBMS), part 75 sets forth performance criteria that allow the 
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use of alternative methods to the ones set forth in part 75. The 

PBMS approach is intended to be more flexible and cost-effective 

for the regulated community; it is also intended to encourage 

innovation in analytical technology and improved data quality. 

At this time, EPA is not recommending any revisions to part 75; 

however, EPA periodically revises the test procedures set forth 

in part 75. When EPA revises the test procedures set forth in 

part 75 in the future, EPA will address the use of any new 

voluntary consensus standards that are equivalent. Currently, 

even if a test procedure is not set forth in part 75, EPA is not 

precluding the use of any method, whether it constitutes a 

voluntary consensus standard or not, as long as it meets the 

performance criteria specified; however any alternative methods 

must be approved through the petition process under 40 CFR 75.66 

before they are used. 

J. Executive Order 12898: Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income 

Populations 

EPA believes the human health or environmental risk 

addressed by this proposed action will not have potential 

disproportionately high and adverse human health or 

environmental effects on minority, low-income, or indigenous 

populations because it increases the level of environmental 
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protection for all affected populations without having any 

disproportionately high and adverse human health or 

environmental effects on any population, including any minority 

or low-income population. This proposed FIP limits emissions of 

S02 from one facility in Nebraska. 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air pollution control, 

Intergovernmental relations, Nitrogen dioxide, Ozone, 

Particulate matter, Reporting and recordkeeping requirements, 

Sulfur oxides, Visibility, Interstate transport of pollution, 

Regional haze. 

Dated: 01-18-2017 

January 18, 2017. 

/s/ Mark Hague 

Mark Hague, 
Regional Administrator, 
Region 7. 

IDENTIFICATION OF DOCUMENT: Proposed rule; EPA-R07-0AR-2017-0039; Approval 
and Promulgation of Air Quality Implementation Plans; Nebraska Regional Haze 
Federal Implementation Plan; Reconsideration 
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For the reasons stated in the preamble, EPA proposes to 

amend 40 CFR part 52 as set forth below: 

Part 52 - APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS 

1. The authority citation for part 52 continues to read as 

follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart CC - NEBRASKA 

2. § 52.1437 is proposed to be revised to read as follows: 

§ 52.1437 Visibility protection. 

(b) Measures Addressing Partial Disapproval Associated with 

S02. The deficiencies associated with the S02 BART determination, 

including those provisions of the long-term strategy addressing 

S02 emissions, for Nebraska Public Power District, Gerald 

Gentleman Station, Units 1 and 2 identified in EPA's partial 

disapproval of the regional haze plan submitted by Nebraska on 

July 13, 2011, are satisfied by§ 52.1429 and subsection (c) of 

this section. 

(c) Requirements for Gerald Gentleman Station Units 1 and 2 

affecting visibility. 

(1) Applicability. The provisions of this section shall 

apply to each owner, operator, or successive owners or operators 

of the coal burning equipment designated as Gerald Gentleman 

Station Units 1 and 2. 
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(2) Compliance Dates. Compliance with the requirements of 

this section is required by 5 years from the effective date of 

this rule for Gerald Gentleman Station Units 1 and 2. 

(3) Definitions. All terms used in this part but not 

defined herein shall have the meaning given to them in the Clean 

Air Act and in parts 51 and 60 of this title. For the purposes 

of this section: 

24-hour period means the period of time between 12:01 a.m. 

and 12 midnight. 

Air pollution control equipment includes baghouses, 

particulate or gaseous scrubbers, sorbent injection systems, and 

any other apparatus utilized to control emissions of regulated 

air contaminants which would be emitted to the atmosphere. 

Boiler-operating-day means any 24-hour period between 12:00 

midnight and the following midnight during which any fuel is 

combusted at any time in a steam generating unit. 

Heat input means heat derived from combustion of fuel in a 

unit and does not include the heat input from preheated 

combustion air, recirculated flue gases, or exhaust gases from 

other sources. Heat input shall be calculated in accordance with 

40 CFR Part 75. 
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Owner or Operator means any person who owns, leases, 

operates, controls, or supervises any of the coal burning 

equipment designated in paragraph (a) of this section. 

Regional Administrator means the Regional Administrator of 

Region 7 or his/her authorized representative. 

Unit means each individual coal-fired boiler covered under 

paragraph (a) of this section. 

(4) Emissions Limitations. S02 emission limit. The sulfur 

dioxide emission limit for each individual unit shall be as 

listed in the following table in pounds per million British 

thermal units (lb/mmBtu) as averaged over a rolling 30 boiler-

operating-day period. 

Unit so2 Emission limit (lbs/mmBtu) 

Gerald Gentleman Station Unit 1 0.060 

Gerald Gentleman Station Unit 2 0.060 

For each unit, S02 emissions for each calendar day shall be 

determined by summing the hourly emissions measured in pounds of 

S02. For each unit, heat input for each boiler-operating-day 

shall be determined by adding together all hourly heat inputs, 

in millions of Btu. The 30-day rolling average S02 emision rate 

for each boiler-operating-day of the 30-day rolling average for 

a unit shall be determined by adding together the pounds of S02 

from that day and the preceding 29 boiler-operating-days and 
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dividing the total pounds of S02 by the sum of the heat input 

during the same 30 boiler-operating-day period. The result shall 

be the 30 boiler-operating-day rolling average in terms of 

lb/mmBtu emissions of S02. Each 30 Boiler Operating Day Average 

Rate shall include all emissions that occur during all periods 

of operation within an operating day, including startup, 

shutdown and malfunction. If valid S02 pounds per hour or heat 

input is not available for any hour for a unit, that heat input 

and S02 pounds per hour shall not be used in calculation of the 

30 boiler-operating-day rolling average for S02. 

(5) Testing and Monitoring. 

(i) No later than the compliance date of this 

regulation, the owner or operator shall install, calibrate, 

maintain and operate Continuous Emissions Monitoring Systems 

(CEMS) for sulfur dioxide (S02), diluent (%C02 or %02) and flow, 

for each unit listed in Section (1) in accordance with 40 CFR 

60.8 and 60.13(e), (f),and (h), and appendix B of Part 60. The 

owner or operator shall comply with the quality assurance 

procedures for CEMS found in 40 CFR part 75. The S02, diluent, 

and flow CEMS data, expressed in units of the standard, shall be 

used to verify compliance for each unit. 
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(ii) Continuous emissions monitoring shall apply 

during all periods of operation of the coal burning equipment 

including periods of startup, shutdown, and malfunction, except 

for CEMS breakdowns, repairs, calibration checks, and zero and 

span adjustments. Continuous monitoring systems for measuring S02 

and diluent gas shall complete a minimum of one cycle of 

operation (sampling, analyzing, and data recording) for each 

successive 15-minute period. Hourly averages shall be computed 

using at least one data point in each 15-minute quadrant of an 

hour. Notwithstanding this requirement, an hourly average may be 

computed from at least two data points separated by a minimum of 

15 minutes (where the unit operates for more than one quadrant 

in an hour) if data are unavailable as a result of performance 

of calibration, quality assurance, preventative maintenance 

activities, or backups of data from data acquisition and 

handling system, and recertification events. When valid pounds 

per million Btu emission data are not obtained because of 

continuous monitoring system breakdowns, repairs, calibration 

checks or zero and span adjustments, emission data must be 

obtained by using other monitoring systems approved by EPA to 

provide emission data for a minimum of 18 hours in each 24-hour 

period and at least 22 out of 30 successive boiler operating 

days. 
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(6) Recordkeeping and Reporting Requirements. Unless 

otherwise stated all requests, reports, submittals, 

notifications and other communications to the Regional 

Administrator required by this section shall be submitted unless 

instructed otherwise to the Director, Air and Waste Management 

Division, U.S. Environmental Protection Agency, Region 7, 11201 

Renner Boulevard, Lenexa, Kansas 66219. For each unit subject to 

the emissions limitation in this section and upon completion of 

CEMS as required in this section, the owner or operator shall 

cornply vvi th the follovving requirernents: 

(i) The following information shall be reported to the 

Regional Administrator, EPA Region 7, and the Nebraska 

Department of Environmental Quality, for each boiler operating 

day. The report shall be submitted no later than 30 days 

following the end of each semi-annual calendar period (e.g. June 

30, December 31). 

(1) Calendar date. 

(2) The average S02 emission rates, in lb/mmBtu, for 

each 30 successive boiler operating day period, ending 

with the last 30-day period in the semi-annual 

reporting period; reasons for non-compliance with the 

emission standards; and, description of corrective 

actions taken. 
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(3) Identification of the boiler operating days for 

which pollutant or diluent data have not been obtained 

by an approved method for at least 75 percent of the 

hours of operation of the facility; justification for 

not obtaining sufficient data; and description of 

corrective actions taken. 

(4) Identification of the "F" factor used for 

calculations, method of determination, and type of 

fuel combusted. 

(5) Identification of times when hourly averages have 

been obtained based on manual sampling methods. 

(6) Identification of the times when the pollutant 

concentration exceeded full span of the CEMS. 

(7) Description of any modifications to CEMS which 

could affect the ability of the CEMS to comply with 

Performance Specifications 2 or 3 of 40 CFR 60.51 

Subpart Da. 

(7) Equipment Operations. At all times, including periods 

of startup, shutdown, and malfunction, the owner or operator 

shall, to the extent practicable, maintain and operate the unit 

including the associated air pollution control equipment in a 

manner consistent with good air pollution control practices for 

minimizing emissions. Determination of whether acceptable 
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operating and maintenance procedures are being used will be 

based on information available to the Regional Administrator 

which may include, but is not limited to, monitoring results, 

review of operating and maintenance procedures, and inspection 

of the unit. 

(8) Enforcement. 

(i) Notwithstanding any other provision in this 

implementation plan, any credible evidence or information 

relevant as to whether the unit would have been in compliance 

with applicable requirements if the appropriate performance or 

compliance test had been performed, can be used to establish 

whether or not the owner or operator has violated or is in 

violation of any standard or applicable implementation plan. 

(ii) Emissions in excess of the level of the 

applicable emission limit or requirement that occur due to 

startup, shutdown or malfunction shall constitute a violation of 

the applicable emission limit. 
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III. EPA's Reconsideration of 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Anderson, Lea[ anderson .lea@e pa .gov] 
Smith, Kristi[Smith.Kristi@epa.gov] 
Graham, Cheryl 
Mon 11/28/2016 3:47:01 PM 
FW: State of Arkansas v. EPA, et al, US APP CA8 16-4270 

From: Turley, Jennifer 
Sent: Monday, November 28, 2016 9:53AM 
To: Doster, Brian <Doster.Brian@epa.gov>; Graham, Cheryl <Graham.Cheryl@epa.gov>; Lee, 
Michael <lee.michaelg@epa.gov>; Rodman, Sonja <Rodman.Sonja@epa.gov>; Schmidt, Lorie 
<Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick.Elliott@epa.gov>; Orlin, David 
<Orlin.David@epa.gov>; Smith, Kristi <Smith.Kristi@epa.gov>; Srinivasan, Gautam 
<Srinivasan.Gautam@epa.gov> 
Subject: State of Arkansas v. EPA, et al, US APP CAS 16-4270 
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To: Anderson, Lea[anderson.lea@epa.gov]; Nann, Barbara[nann.barbara@epa.gov]; Medina, 
Dayana[Medina.Dayana@epa.gov] 
From: Donaldson, Guy 
Sent: Mon 11/28/2016 2:40:15 PM 
Subject: FW: Petition for Reconsideration and Request for Stay or Arkansas Regional Haze Federal 
Implementation PI 

From: debra.jezouit@bakerbotts.com [ mailto:debra.jezouit@bakerbotts.com] 
Sent: Wednesday, November 23, 2016 5:45PM 
To: Curry, Ron <Curry.Ron@epa.gov>; Donaldson, Guy <Donaldson.Guy@epa.gov> 
Cc: kmcque 1 @entergy .com; William Bumpers <william.bumpers@bakerbotts.com>; 
allison.mallick@bakerbotts.com; twebster@sidley .com; rmartella@sidley .com; 
jvisser@sidley .com 
Subject: Petition for Reconsideration and Request for Stay or Arkansas Regional Haze Federal 
Implementation PI 

Gentlemen: 

Enclosed please find a cover letter, Petition for Reconsideration and Request for Stay of Entergy 
Arkansas Inc., Entergy Mississippi Inc. and Entergy Power LLC of the final Arkansas Regional 
Haze FIP, and exhibits to the Petition. Two of the exhibits to the Petition contain confidential 
business information and have not been included with this email. They will be provided 
separately, as addressed in the cover letter. 

If you have any questions about the attached documents, please do not hesitate to contact me. 

Debra J. Jezouit 

Partner 
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T +1.202.639.7728 

F +1.202.585.1 032 

M +1. 703.615.5796 

The Warner 

1299 Pennsylvania Avenue, NW 

Washington, DC 20004 
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To: Anderson, Lea[anderson.lea@epa.gov] 
From: Smith, Kristi 
Sent: Fri 11/25/2016 2:15:20 PM 
Subject: Fwd: Petition for Reconsideration and Administrative Stay- Arkansas Regional Haze FIP
EPA-R06-0AR-2015-0189 

FYI 

- Kristi 

Kristi M. Smith * Asst. General Counsel * US EPA, Office of General Counsel 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, 
attorney-client, attorney work product, or otherwise privileged material; do not distribute outside 
EPA orDOJ. 

Sent from my iPhone 

Begin forwarded message: 

From: "McCabe, Janet" <MQQ§Qs~!O§~~S!J;lQY> 
Date: November 23, 2016 at 4:01:43 PM EST 
To: "Page, Steve" "Schmidt, Lorie" 

"Koerber, Mike" "Wood, 
Ann a" "Smith , Kristi" .,.. ~c.:!!"ll' itr· 1Jillill{l;lli2Qf!_,Qg0L 
Subject: FW: Petition for Reconsideration and Administrative Stay -Arkansas 
Regional Haze FIP- EPA-ROG-OAR-2015-0189 

fyi 

From: Jennifer Loiacano lill~~~lill!~.bQ@;:§JJ~~~;Q2ffiJ 
Sent: Wednesday, November 23, 2016 3:14PM 
To: Mccarthy, Gina <M~~!YJ:i!n§@~~QY> 

Cc: Stephen Cain .,.. §~!§·~'1JJ"'~'!1~!!:l«~~.J!Q!!l 
Subject: Petition for Reconsideration and Administrative Stay -Arkansas Regional 
Haze FIP- EPA-R06-0AR-2015-0189 
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Dear Administrator McCarthy, 

Please find attached a Petition for Reconsideration and Administrative Stay filed on 
behalf of Arkansas Electric Cooperative Corporation (AECC). AECC will also be 
filing a Petition for Review today challenging the final rule. Paper copies of this 
request will follow by mail. If you have any questions about the Petition for 
Reconsideration and Administrative Stay, please contact me (contact information 
below) or Stephen Cain at (501) 570-2420 or ~ill!:l§IL~l!l(g~~~!l-

Thank you in advance for your consideration of this request. 

Thank you, 

Jennifer L Loiacano 

Counsel for Arkansas Electric Cooperative Corporation 

1 Cooperative Way 

Little Rock, AR 72209 

(501) 570-2187 
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To: Nann, Barbara[nann.barbara@epa.gov] 
Cc: Medina, Dayana[Medina.Dayana@epa.gov]; Marks, Matthew[Marks.Matthew@epa.gov]; 
Lorang, Phii[Lorang.Phil@epa.gov]; Beaver, Melinda[Beaver.Melinda@epa.gov]; Anderson, 
Lea[ anderson .lea@epa.gov] 
From: Donaldson, Guy 
Sent: Tue 11/22/2016 6:39:27 PM 
Subject: FW: Petition for Reconsideration and Administrative Stay- Arkansas Regional Haze FIP
Docket No. EPA-R06-0AR-0189 

I haven't looked at. 

From: Stenger, Wren 
Sent: Tuesday, November 22, 2016 10:13 AM 
To: Hansen, Mark <Hansen.Mark@epa.gov>; Donaldson, Guy <Donaldson.Guy@epa.gov>; 
Medina, Dayana <Medina.Dayana@epa.gov> 
Subject: Fw: Petition for Reconsideration and Administrative Stay- Arkansas Regional Haze 
FIP- Docket No. EPA-R06-0AR-0189 

From: Jamie Ewing <@l0Jl~~:l9.C~lli[1§~~.9Qy_> 
Sent: Tuesday, November 22, 2016 10:08 AM 
To: Mccarthy, Gina; McCabe, Janet; Cuiry, Ron; Coleman, Sam; Giay, David; Stengei, 'vVien; 
Hansen, Mark; Donaldson, Guy; Medina, Dayana; Nann, Barbara 
Cc: Chapman, Julie (QJ.Smn:!f~~~~~~~); ~~~ 

c;::n,onr•or· Montgomery, William Sarah 
Tacker 
Subject: Petition for Reconsideration and Administrative Stay- Arkansas Regional Haze FIP
Docket No. EPA-R06-0AR-0189 

Dear Administrator McCarthy, 
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Please find attached a Petition for Reconsideration and Administrative Stay, with appendices, 
filed on behalf of the Arkansas Department of Environmental Quality (ADEQ). The State will 
also be filing a Petition for Review today challenging the final rule. Paper copies of this request 
will follow by mail. If you have any questions about the Petition for Reconsideration and A 
dministrative Stay, including contacting ADEQ to begin a reconsideration proceeding, please 
contact Stuart Spencer, Associate Director of the Office of Air Quality, ADEQ at "'"''"nr·orlr-v1 

~~~~~or (501) 682-0750. 

Thank you for your consideration of this request. 

Sincerely, 

Jamie Leigh Ewing 

Assistant Attorney General 

Office of Arkansas Attorney General Leslie Rutledge 

323 Center Street, Suite 200 

Little Rock, Arkansas 72201 

Office: 501.682.5310 I Fax: 501.682.3895 

*****CONFIDENTIALITY NOTICE***** 

This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under applicable law. If you 
are not the addressee or it appears from the context or otherwise that you have received this e-mail in error, please advise me 
immediately by reply e-mail, keep the contents confidential, and immediately delete the message and any attachments from your 
system. 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

STATE OF ARKANSAS, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

No. 16-4270 (and consolidated 
case nos. 16-4296, 16-4298, 16-
4300, 16-4302, and 16-4304) 

Respondents. 

MOTION FOR LEAVE TO INTERVENE OF NATIONAL PARKS 
CONSERVATION ASSOCIATION AND SIER.~ CLUB 

Sierra Club and the National Parks Conservation Association ("NPCA") 

(collectively, "Conservation Groups") respectfully move for leave to intervene in 

support of the respondents United States Environmental Protection Agency and 

EPA Administrator Gina McCarthy (collectively, "EPA") in the above-captioned 

consolidated petitions for review. This Court has allowed citizen groups, including 

Sierra Club and NPCA, to intervene in cases seeking review of EPA actions and 

should do so again here. I 

INTRODUCTION 

These cases involve challenges to an EPA rule that requires installation of 

I See, e.g., Order Granting Intervention, Nebraska v. EPA, No. 12-3084 (8th Cir. 
Oct. 26, 2012). 

1 1 of 66 
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pollution controls to protect national parks and wilderness areas from harmful air 

pollution that mars visibility and adversely impacts human health. Promulgation 

of Air Quality Implementation Plans; State of Arkansas; Regional Haze and 

Interstate Visibility Transport Federal Implementation Plan, Final Rule, 81 Fed. 

Reg. 66,332 (Sept. 27, 2016). The plan will reduce excessive, and in some cases 

uncontrolled, air pollution from seven facilities that contribute to visibility 

impairment at the Caney Creek and Upper Buffalo Wilderness Areas in Arkansas, 

Hercules Glades Wilderness Area and Mingo National Wildlife Refuge in 

Missouri, as well as a dozen other national parks and wilderness areas across five 

states in the central United States.2 Overall, the plan will cut about 68,500 tons of 

sulfur dioxide emissions and 15,100 tons of nitrogen oxides per year3
, which will 

better protect the parks and the refuge areas from hazy conditions, while also 

providing significant health, environmental, and economic benefits to the people 

who live, work, and breathe air near these facilities, as well as the many thousands 

of people \:vho visit and \:vork in .LA1rkansas and :rviissouri \:vilderness areas and 

refuges each year. 

The State of Arkansas, operators of two facilities required to reduce 

2 See EPA-R06-0AR-2015-0189-0218 CAMx Modeling.xls at "entscn01 
Contribution Results" tab. 
3 U.S. EPA, News Releases from Region 06, EPA Addresses Arkansas Regional 
Haze Goals (Sept. 1, 2016), available at https://www.epa.gov/newsreleases/epa
addresses-arkansas-regi onal-haze-goals. 
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emissions under the rule, and associated industry groups filed petitions for review 

of the final plan for Arkansas in this Court, which were consolidated in this 

proceeding.4 The petitions seek to weaken or set aside entirely the final plan for 

Arkansas, thereby threatening benefits that the plan promises. As explained further 

below, none of the parties to this proceeding represents the Conservation Groups' 

legally protectable interests in EPA's haze plan. Therefore, the Conservation 

Groups respectfully move to intervene on the side of EPA and in defense of the 

haze rule under Federal Rule of Appellate Procedure 15(d). 

EPA consents to this motion, while Entergy Arkansas Inc., Entergy 

Mississippi Inc., Entergy Power, LLC, Domtar A.W. LLC, the Arkansas Electric 

Cooperative Corporation, the Energy and Environmental Alliance of Arkansas, the 

State of Arkansas, and the Arkansas Affordable Energy Coalition take no position 

on the motion. 

BACKGROUND 

I. THE CLEAN AIR ACT'S REGIONAL HAZE PROVISIONS 

Visible air pollution, or "haze," has long marred the otherwise scenic 

4 Petitioners include the State of Arkansas, Case No. 16-4270, Entergy Arkansas 
Inc., Entergy Mississippi Inc., Entergy Power, LLC and Domtar A.W. LLC, which 
own sources directly affected by EPA's final rule, and various utility industry 
associations, including the Arkansas Affordable Energy Coalition, Arkansas 
Electric Cooperative Corporation and the Energy and Environmental Alliance of 
Arkansas (collectively, "State" or "Industry Petitioners"). Case Nos. 16-4296, 16-
4298, 16-4300, 16-4302, and 16-4304. 
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landscapes in our nation's treasured parks and wilderness areas. In 1977, Congress 

set "a national goal" of eliminating haze caused by humans and restoring air 

quality to natural conditions in national parks and wilderness areas ("Class I 

areas").5 42 U.S.C. § 7491(a). To reach the goal of achieving natural visibility 

conditions by 2064, the deadline set forth in the Clean Air Act's implementing 

regulations, 40 C.F .R. § 51.308( d)( 1 )(i)(B), each state must steadily reduce 

visibility impairing pollution through a regional haze State Implementation Plan 

("SIP") that must be revised every 10-15 years until the Clean Air Act objective is 

acheived. 42 U.S.C. §§ 7410(a), 7491(b)(2). EPA is obligated to evaluate each 

state plan and either approve or disapprove it in whole or in part. !d. § 7410(k)(3). 

If EPA's evaluation reveals that a state plan does not comply with the Clean Air 

Act, EPA must disapprove the plan and may promulgate a Federal Implementation 

Plan ("FIP") that remedies the shortcomings. !d. § 7 41 0( c)( 1). 

The overarching requirement for each haze plan is that it must contain the 

''emission limits" and ''other measures as necessary to make reasonable progress 

toward the national goal" of eliminating haze pollution. !d.§ 7491(b)(2). The 

determination of what constitutes "reasonable progress" must be made by 

considering four factors: the cost of pollutions controls, the time necessary for 

5 The Clean Air Act defines Class I areas to include certain national parks, 
wilderness areas, and international parks. 42 U.S.C. § 7472(a). 
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compliance, energy and non-air-quality impacts of controls, and the remaining 

useful life of each source. !d.§ 7491(g)(1). In addition, state plans must include 

emissions limits reflecting installation and operation of the Best Available Retrofit 

Technology ("BART") at eligible sources6 that are reasonably anticipated to cause 

or contribute to visibility impairment at national parks, wilderness areas, wildlife 

refuges, and other "Class I areas." !d. § 7491(b)(2)(A). BART is an essential 

component of the regional haze program because it compels emissions reductions 

from older, disproportionately polluting sources that often have escaped control 

under other Clean Air Act programs. See id. § 7491(b)(2)(A). 

II. HAZE POLLUTION IN ARKANSAS 

Arkansas contains two Class I areas, the Caney Creek and Upper Buffalo 

Wilderness Areas. 80 Fed. Reg. 18,944, 18,946 (proposed Apr. 8, 2015). In 

addition, air pollution originating in Arkansas harms air quality in Class I areas in 

neighboring states, particularly the Hercules Glades Wilderness Area and the 

Mingo National Wildlife Refuge in Missouri. 76 Fed. Reg. 64,186, 64,193 

(proposed Oct. 17, 2011). 

The two largest sources of haze pollution in Arkansas are the White Bluff 

and Independence power plants. 80 Fed. Reg. at 18,991. These power plants were 

6 A source is BART -eligible if it is a stationary source within one of 26 enumerated 
categories, was not in operation before August 7, 1962 but was in existence on 
August 7, 1977, and has the potential to emit 250 tons per year or more of any 
pollutant. !d.§ 7491(b)(2)(A), (g)(7). 
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built decades ago, but still lack any air pollution controls for sulfur dioxide and 

nitrogen oxides, the two most-significant haze-causing pollutants in Arkansas. See 

id. at 18,970, 18,973, 18,992-93, 18,995-96. Each plant emits more than 30,000 

tons of sulfur dioxide and over 13,000 tons of nitrogen oxides per year. !d. at 

18,991. To put that in perspective, White Bluff and Independence each emit more 

harmful sulfur dioxide pollution than the next ten-largest sources in Arkansas 

combined. See id. 

The same pollutants that cause visibility impairment also cause significant 

public health impacts. Sulfur dioxide emissions are harmful to human health on 

their own,7 and contribute to the formation of fine particulate matter, which can 

penetrate deep into the lungs and cause aggravated asthma, chronic bronchitis, 

heart attacks, and premature death. 8 Exposure to nitrogen oxides on their own 

causes asthma and other respiratory problems,9 and contributes to formation of 

7 Sulfur dioxide is a highly reactive gas that "directly impairs human health." Am. 
Lung Ass'n v. EPA, 134 F.3d 388, 389 (D.C. Cir. 1998). "S02 emissions that cause 
visibility impairment also contribute to increased asthma symptoms, lead to 
increased hospital visits, and can form particulates that aggravate respiratory and 
heart diseases and cause premature death." 76 Fed. Reg. 81,728, 81,752 (Dec. 28, 
2011). 
8 Both short-and long-term exposure to fine particulate matter increases the risk of 
death from cardiovascular and respiratory diseases. 78 Fed. Reg. 3,086, 3,103, 
3,105-06 (Jan. 15, 2013). 
9 U.S. EPA, Basic Information About N02, available at https://www.epa.gov/no2-
pollution/basic-information-about-no2#Effects (last accessed Dec. 8, 2016). 
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ground-level ozone that also causes respiratory and cardiovascular diseases. 10 

III. THE STATE OF ARKANSAS'S SIP SUBMISSION 

The State of Arkansas failed to submit a haze plan to EPA by the deadline of 

December 17, 2007, 40 C.F.R. § 51.308(b). The State submitted an incomplete 

plan on September 23, 2008, and then submitted a supplemental plan and 

supplemental information on August 3, 2010 and September 27, 2011, 

respectively, finally submitting a complete plan four years after the deadline. 81 

Fed. Reg. 66,332, 66,333 (Sept. 27, 2016). 

EPA found that for nearly all of the State's BART determinations, "the State 

did not satisfy all the regulatory and statutory requirements." 77 Fed. Reg. 14,604, 

14,605 (Mar. 12, 2012). EPA "determined it is appropriate to finalize our 

proposed disapproval of the State's BART determinations for these units, because 

we conclude that the flaws and omissions in the State's BART analyses were 

significant, and that the State therefore lacked adequate record support and a 

reasoned basis for its analyses .... " !d. In addition to disapproving the State's 

BART determinations, EPA disapproved the corresponding portions of the State's 

long-term strategy. !d. at 14,676-77. Neither Arkansas nor any of the Industry 

Petitioners challenged that final agency action. 

Under the Clean Air Act, EPA's final disapproval of the State's plan 

10 U.S. EPA, Ozone Basics, available at https://www.epa.gov/ozone
pollution/ozone-basics#effects (last accessed Dec. 8, 20 16). 
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triggered a requirement for EPA to either approve a corrected state plan or issue a 

federal plan within two years of the disapproval. 42 U.S.C. § 7410(c)(1). When 

EPA failed to approve or issue a corrected plan within two years, Sierra Club filed 

a lawsuit to compel EPA to comply with the Clean Air Act. The district court 

ordered EPA either to approve a corrected state plan or issue a federal plan by 

August 31,2016. Opinion and Order, Sierra Club v. McCarthy, No. 4:14-cv-643-

JLH, Doc. 93 (E.D. Ark. Nov. 3, 2015). 

With the State having not submitted a corrected plan, EPA signed a final, 

federal plan on August 31, which was published in the Federal Register on 

September 27, 2016. 81 Fed. Reg. 66,332. The plan establishes BART emission 

limits for sulfur dioxide, nitrogen oxides, and particulate matter for nine units at six 

facilities that contribute to visibility impairment at Caney Creek and Upper Buffalo 

in Arkansas, as well as the Hercules Glades Wilderness Area and the Mingo 

National Wildlife Refuge in Missouri. The plan also establishes emission limits 

for sulfur dioxide and nitrogen oxides for the Entergy Independence Plant pursuant 

to the reasonable progress and long-term strategy provisions of the Clean Air Act 

and haze regulations. The plan will cut about 68,500 tons of sulfur dioxide and 

15,100 tons of nitrogen oxides emissions every year, II which will significantly 

II U.S. EPA, News Releases from Region 06, EPA Addresses Arkansas Regional 
Haze Goals (Sept. 1, 2016), available at https://www.epa.gov/newsreleases/epa
addresses-arkansas-regi onal-haze-goals. 
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improve visibility in Arkansas and Missouri wilderness and refuge areas, while 

also providing significant health, economic, and environmental benefits across the 

central United States. 

ARGUMENT 

I. LEGAL STANDARD FOR INTERVENTION 

A motion for leave to intervene need only "contain a concise statement of 

the interest of the moving party and the grounds for intervention." FED. R. APP. P. 

15(d). Although the rule does not specify the factors a court should consider in 

ruling on such a motion, the Supreme Court has noted that "the policies underlying 

intervention [under FED. R. CIV. P. 24] may be applicable in appellate courts." 

lnt'J Union v. Scofield, 382 U.S. 205,217 n.10 (1965); see also Sierra Club, Inc. v. 

EPA, 358 F.3d 516, 517-18 (7th Cir. 2004) ("Rule 15(d) does not provide 

standards for intervention, so appellate courts have turned to the rules governing 

intervention in the district courts under Fed. R. Civ. P. 24."). 

Intervention as of right is permitted under Federal Rule of Civil Procedure 

24(a)(2) if the moving party: (1) filed a timely motion; (2) claims an interest 

relating to the subject of the action; (3) disposing of the action may impair or 

impede the moving party's ability to protect its interest; and ( 4) the moving party's 

interest is not adequately represented by existing parties. FED. R. CIV. P. 24(a)(2); 

Little Rock Sch. Dist. v. N. Little Rock Sch. Dist., 378 F.3d 774, 780 (8th Cir. 
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2004). A party may intervene permissively if it has a conditional right to intervene 

under a statute or a claim or defense that shares a question of law or fact with the 

main action, and that intervention will not unduly delay or prejudice the rights of 

the original parties. FED. R. CIV. P. 24(b)(1)(B). "Rule 24 is construed liberally, 

and we resolve all doubts in favor of the proposed intervenors." United States v. 

Union Elec. Cu., 64 F.3d 1152, 1158 (8th Cir. 1995). All material allegations in 

the motion to intervene must be construed in favor of the proposed intervenor. 

NPCA v. EPA, 759 F.3d 969,973 (8th Cir. 2014). 

Finally, in this Circuit, an intervenor must establish Article III standing in 

addition to satisfying the requirements ofRule 24. Mausolfv. Babbitt, 85 F.3d 

1295, 1300-01 (8th Cir. 1996); United States v. Metro. St. Louis Sewer Dist., 569 

F.3d 829, 833 (8th Cir. 2009). "[T]o satisfy Article III's standing requirements, a 

plaintiff must show (1) it has suffered an 'injury in fact' that is (a) concrete and 

particularized and (b) actual or imminent, not conjectural or hypothetical; (2) the 

injury is fairly traceable to the challenged action of the defendant; and (3) it is 

likely, as opposed to merely speculative, that the injury will be redressed by a 

favorable decision." Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 

Inc., 528 U.S 167, 180-81 (2000) (citing Lujan v. Defenders of Wildlife, 504 U.S. 

555, 560-561 (1992)); see also Metro. St. Louis Sewer Dist., 569 at 834. In 

assessing the proposed intervenor's interest, the court should "assume the plaintiff 
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will receive the relief it seeks and, from that assumption, assess the sufficiency of 

the prospective intervenor's motion." NPCA, 759 F.3d at 973. 

II. CONSERVATION GROUPS HAVE STANDING TO INTERVENE. 

Sierra Club and NPCA have standing to intervene as respondents. "An 

association has standing to bring suit on behalf of its members when its members 

would otherwise have standing to sue in their own right, the interests at stake are 

germane to the organization's purpose, and neither the claim asserted nor the relief 

requested requires the participation of individual members in the lawsuit." Friends 

of the Earth, Inc., 528 U.S. at 181 (citing Hunt v. Wash. State Apple Advertising 

Comm'n, 432 U.S. 333, 343 (1977)). 

Sierra Club's and NPCA's members would have standing in their own right 

to defend against the State and Industry Petitioners' lawsuits to protect their ability 

to use and enjoy Class I areas affected by pollution from Arkansas sources. For 

example, Sierra Club members hike, canoe, and enjoy the panoramic views in the 

Upper Buffalo Wilderness Area, especially the tremendous views of the Upper 

Buffalo River bluffs and from the top ofHawksbill Crag (which locals refer to as 

Whitaker Point). Declaration of Robert Allen ,-r 4 (attached at DEClO) ("Allen 

Decl."); Declaration of Jennifer Conner ,-r 8 (attached at DEC14) ("Conner Decl."); 

Declaration of Glen Hooks ,-r,-r 10-11 (attached at DEC27) ("Hooks Decl."); 

Declaration of G. Thomas McKinney ,-r ?(attached at DEC35) ("McKinney Decl."). 
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Sierra Club member Thomas McKinney also hikes in the Caney Creek Wilderness 

Area. McKinney Decl. ,-r 8. In Missouri, Sierra Club member John Hickey has 

been visiting the Mingo National Wildlife Refuge-which he refers to as the 

"Serengeti of Missouri" because of its huge vistas and abundant wildlife-for 

decades to canoe and kayak with friends and family. Declaration of John Hickey 

,-r,-r 6-9 (attached at DEC21) ("Hickey Decl."). Sierra Club member Jennifer 

Conner enjoys visiting the Hercules Glades Wilderness Area because of its unique 

wildlife and the magnificent views from some of the tallest Ozark peaks in the 

region. Conner Dec I. ,-r,-r 5-7. Each of these Sierra Club members visits these parks 

to enjoy the unique vistas, Allen Decl. ,-r 5; Conner Decl. ,-r,-r 7-8; Hickey Decl. ,-r 9; 

Hooks Decl. ,-r 12; McKinney Decl. ,-r 9, and therefore each is harmed by the haze 

that diminishes views in these otherwise wild places. 

NPCA member Janet Nye regularly visits the Upper Buffalo Wilderness 

Area to hike, birdwatch, and identify wildflowers. Declaration of Janet Nye ,-r 3 

(attached at DEC7) ("Nye Decl."). \X/hen she hikes in the Upper Buffalo, haze 

pollution diminishes the "vistas of the Ozarks." !d. ,-r 6. NPCA member Don 

Castleberry regularly visits the Upper Buffalo Wilderness Area and National River 

to hike, boat, and take photographs. Declaration of Don Castleberry ,-r,-r 3, 7 

(attached at DEC1) ("Castleberry Decl."). As Mr. Castleberry describes, haze can 

be seen in the Upper Buffalo from places "such as Hawksbill Overlook." !d. ,-r 6. 
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If the State and Industry Petitioners succeed in reducing or eliminating the 

pollution reductions that the final rule promises, haze pollution will increase, 

which will make Ms. Nye's and Mr. Castleberry's injuries worse. See id. ,-r,-r 6-7. 

If the State and Industry Petitioners were to prevail in their lawsuits, the 

regional haze plan for Arkansas would be weaker and haze pollution would 

increase, which in turn would harm the recreational and aesthetic interests of Sierra 

Club members Robert Allen, Jennifer Conner, John Hickey, Glen Hooks, and G. 

Thomas McKinney, and many other of Sierra Club's 2,597 Arkansas members and 

its 9,000 Missouri members. Declaration ofHuda Fashho ,-r 4 (attached at DEC20). 

Janet Nye, Don Castleberry, and other NPCA members would suffer similar 

injuries were the State and Industry Petitioners to succeed in weakening or 

overturning entirely the Arkansas haze plan. See Declaration of Stephanie Kodish 

,-r,-r 6-8 (attached at D EC4) ("Kodish Dec I.") (describing NPCA' s long -standing 

work to improve air quality in parks and wilderness areas in Arkansas). 

The Supreme Court and this Circuit have long held that such aesthetic and 

recreational interests in public lands demonstrate injury-in-fact for purposes of 

satisfying Article III standing requirements. See Laidlaw, 528 U.S. at 183 ("We 

have held that environmental plaintiffs adequately allege injury in fact when they 

aver that they use the affected area and are persons 'for whom the aesthetic and 

recreational values of the area will be lessened' by the challenged activity." 
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(quoting Sierra Club v. Morton, 405 U.S. 727,735 (1972))); Sierra Club v. U.S. 

ArmyCorpsofEng'rs, 645 F.3d 978,989 (8th Cir. 2011). 

These aesthetic and recreational injuries would be fairly traceable to the 

relief sought by the State and Industry Petitioners. While the Petitioners have not 

yet filed their opening briefs and have not yet stated the grounds for their petitions, 

the comments filed by the State and Industry Petitioners on the proposed rule give 

an indication of the arguments they might raise. See 42 U.S.C. § 7607(d)(7)(B) 

(limiting judicial review of certain final actions taken by EPA under the Clean Air 

Act to claims first presented to the agency in comments). In comments, the State 

and Industry Petitioners argue against emission limits and pollution controls and 

oppose the Arkansas haze rule. If the State and Industry Petitioners were to prevail 

in this lawsuit, there would be a significantly smaller reduction in the haze 

pollution that harms Robert Allen, Jennifer Conner, John Hickey, Glen Hooks, G. 

Thomas McKinney, Janet Nye, Don Castleberry, and other Sierra Club and NPCA 

members and thus, Sierra Club's and NPCil1's members \:vould be deprived of the 

benefits from EPA's rule. The causal link between Sierra Club's and NPCA's 

members' injuries and the State and Industry Petitioners prevailing in their lawsuits 

satisfies traceability under Article III. See Nat'/ Wildlife Fed'n v. Agric. 

Stabilization & Conservation Serv., 901 F.2d 673,677-78 (8th Cir. 1990) (finding 

that plaintiffs' alleged injuries stemming from the destruction of wetlands were 
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fairly traceable to an exemption from a law that discouraged converting wetlands 

to cropland). 

The aesthetic and recreational injuries that would be caused by the State and 

Industry Petitioners prevailing would be redressed by the court denying their 

petitions for review. While the Conservation Groups maintain that certain 

provisions of the final regional haze rule are legally inadequate, they seek to 

defend the other provisions of the rule which comply with the Clean Air Act and 

will reduce the pollution that harms their members. Thus, denying the State and 

Industry petitions for review would protect the benefits that Sierra Club and NPCA 

members stand to gain from EPA's rule, which will reduce the air pollution that 

causes aesthetic and recreational injuries to members' interests. Cf Nat'/ Wildlife 

Fed'n, 901 F.2d at 677-78 (finding that harm stemming from the destruction of 

wetlands could be redressed by a decision that would prevent further destruction). 

Finally, the Conservation Groups satisfy the requirements of associational 

standing because the interests at stake are germane to the Sierra Club's and 

NPCA' s purposes, 12 and the Conservation Groups' defense of EPA' shaze plan 

12 Sierra Club's mission is to protect and restore wild places, and the organization 
has advocated across the country, including in Arkansas and Missouri, for regional 
haze plans that adequately protect human health and natural areas. Hooks Decl. ,-r,-r 
4-7; Hickey Decl. ,-r 4. Similarly, NPCA is a nonprofit organization with a mission 
of protecting and enhancing America's national parks for the use and enjoyment of 
present and future generations. Kodish Decl. ,-r 4. Over the last several years, 
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does not require the participation of any individual members. See Mausolf, 85 

F.3d at 1302 (conservation organization had standing to intervene in a lawsuit 

seeking to lift restrictions on snowmobiling in national parks, which would have 

directly impacted the conservationists' concrete aesthetic and recreational 

interests); lnt'l Union, United Auto., Aerospace and Agr. Implement Workers of Am. 

v. Brock, 477 U.S. 274, 287-88 (1986) (holding union workers had associational 

standing where lawsuit raised a "pure question of law" and did not require 

evaluation of any of the "unique facts" personal to the union's members). Thus, 

Sierra Club and NPCA have standing to intervene as respondents. 

III. CONSERVATION GROUPS SATISFY ALL OF THE 
REQUIREMENTS FOR INTERVENTION. 

Sierra Club and NPCA meet the requirements to intervene as of right 

because the motion is timely, they have recognized interests in the actions, 

disposing of the actions may impair those interests, and the existing parties do not 

adequately represent their interests. See FED. R. CIV. P. 24(a)(2). In addition, the 

Conservation Groups meet the requirements for permissive intervention because 

the motion is timely and there are common questions of law and fact between 

Conservation Groups' defenses and the main actions. See FED. R. CIV. P. 

24(b )(1 )(B). 

NPCA has worked for effective regional haze plans, and has participated in the 
rulemaking to develop the Arkansas regional haze plan. !d. ,-r,-r 4-8. 

16 16 of 66 

ED_001237 _00001246-00016 



EPA-HQ-2017-010177 Production Set #2 

A. This Motion Is Timely. 

The State of Arkansas filed its petition for review of the Arkansas regional 

haze rule on Nov. 22, 2016. Conservation Groups are filing this motion within 30 

days after the filing of the first petition in this consolidated proceeding, and no 

substantive filings have occurred. See FED. R. APP. P. 15(d) (providing a 30-day 

period for filing a motion to intervene in a petition for review of agency action). 

B. NPCA and Sierra Club Have Recognized and Legally-Protectable 
Interests in These Cases. 

Both Sierra Club and NPCA have substantial and legally-protectable 

interests in the fate of the regional haze plan for Arkansas and, thereby, satisfy the 

requirement to have a recognized interest in these actions. See Union Elec. Co., 64 

F .3d at 1161. While the State and Industry Petitioners have not yet submitted their 

opening briefs, they will be limited to claims they raised in comments to EPA. See 

42 U.S.C. § 7607(d)(7)(B). Given the comments submitted by the State and 

Industry Petitioners, they are likely to argue that EPA's haze plan is unlawful in 

whole or in part. 13 

13See, e.g., Arkansas Attorney General comments, Docket ID No. EPA-R06-0AR-
20 15-0189-0 162; Arkansas Department of Environmental Quality comments, 
Docket ID No. EPA-R06-0AR-2015-0189-0160; Arkansas Electric Cooperative 
Corporation comments, Docket ID No. EPA-R06-0AR-2015-0189-0169; Domtar 
A.W. LLC comments, Docket ID No. EPA-R06-0AR-2015-0189-0161; Energy 
and Environmental Alliance of Arkansas comments, Docket ID No. EPA-R06-
0AR-2015-0189-0173; Entergy Arkansas Inc. comments, Docket ID No. EPA
R06-0AR-2015-0189-0166; Entergy Mississippi Inc. comments, Docket ID No. 
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As demonstrated above, the members of Sierra Club and NPCA have 

aesthetic and recreational interests in using the public lands that are damaged by 

haze pollution from sources in Arkansas, and have worked for several years to 

protect those interests in various proceedings. See supra at 11-13; see also Allen 

Decl. ,-r,-r 4-5; Conner Decl. ,-r,-r 5-8; Hickey Decl. ,-r,-r 6-9; Hooks Decl. ,-r,-r 10-12; 

McKinney Decl. ,-r,-r 6-7; Kodish Decl. ,-r,-r 4-7. To the extent that the State and 

Industry Petitions seek to weaken or eliminate the pollution limits contained in the 

final plan, their lawsuits threaten the interests of Sierra Club and NPCA members 

in reducing haze pollution. Accordingly, Sierra Club and NPCA have recognized 

interests to intervene here. See Mausolf, 85 F.3d at 1302 (conservation 

organization had recognized interest sufficient to justify intervention where it 

"consistently demonstrated its interest in the Park's well-being (as it sees it) and 

has worked hard over the years, in various proceedings, to protect that interest"). 

C. Resolution of the Cases Without the Participation of the NPCA and 
Sierra Club May Impair the Conservation Group's Interests. 

This Circuit has noted that an intervenor need only show that the resolution 

of an action may, as a practical matter, impair the intervenor's interests. See Union 

EPA-R06-0AR-2015-0189-0168. Sierra Club and NPCA could not locate 
comments from Petitioner Arkansas Affordable Energy Coalition in the EPA 
docket for the rulemaking but certain members of the industry group did submit 
comments, like Nucor Steel-Arkansas, a division ofNucor Corporation, and 
Nucor-Yamato Steel Company, which filed joint comments. Docket ID No. EPA
R06-0 AR-2015-0189-0163. 
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Elec. Co., 64 F.3d at 1161. The Conservation Groups easily satisfy that standard. 

Indeed, the State and Industry claims seek to set aside or weaken EPA's haze plan, 

which directly threatens NPCA's and Sierra Club's recognized aesthetic and 

environmental interests in a regional haze plan that effectively reduces haze 

pollution. Thus, resolving these petitions without the participation of the 

Conservation Groups "may as a practical matter impair or impede" their ability to 

protect their interests. FED. R. CIV. P. 24(a)(2). 

D. The Existing Parties Do Not Adequately Represent Sierra Club's or 
NPCA's Interests. 

Finally, the existing parties do not adequately represent the interests of 

Sierra Club and NPCA. See FED. R. CIV. P. 24(a)(2). In this Circuit, establishing 

that the existing parties do not adequately represent the interests of a proposed 

intervenor is a "minimal burden." Mausolf, 85 F.3d at 1303. An intervening party 

need only show that the current parties "may be" inadequate to represent its 

interests. Sierra Club v. Robertson, 960 F .2d 83, 85-86 (8th Cir. 1992).14 

14 Neither the State nor Industry Intervenors can represent the Environmental 
Groups's interests. Indeed, Sierra Club and NPCA have filed their own petition for 
review to challenge certain provisions in the final rule that fall short of what is 
required under the Clean Air Act, whereas the State and Industry Petitioners will 
argue that the plan exceeds permissible limits on pollution. The State and Industry 
Petitioners advocate positions regarding the Arkansas regional haze rule that 
directly conflict with the position of Sierra Club and NPCA and, thus, the State and 
Industry Petitioners cannot represent Sierra Club's and NPCA's interests. 
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Here, EPA may not adequately represent Sierra Club's and NPCA's interests 

for two reasons. First, the agency's obligation to balance the broad (and often 

conflicting) interests of the public, the states, and regulated entities under the Clean 

Air Act is fundamentally different than Sierra Club's and NPCA's "narrower and 

more parochial interests" in the prompt issuance of a lawful plan for reducing 

visibility pollution in the Caney Creek, Hercules Glades, and Upper Buffalo 

Wilderness Areas, and the Mingo National Wildlife Refuge. Mille Lacs Band of 

Chippewa Indians v. Minnesota, 989 F.2d 994, 1001 (8th Cir. 1993); see also 

South Dakota v. Ubbelohde, 330 F.3d 1014, 1025 (8th Cir. 2003) (holding that the 

government did not represent the interests of the proposed intervenors where the 

government was forced to weigh competing interests and might have to favor one 

over another). This is so even if the government shares common positions or seeks 

the same relief in a particular lawsuit. Robertson, 960 F.2d at 86 (no adequate 

representation of interests where the state was "obliged to represent the interests of 

all of its citizens," and the plaintiff environmental groups represented the ''interests 

of their members and answer only to their members") 

Second, Sierra Club and NPCA have a history of disagreements with EPA 

over the Arkansas haze plan that precludes EPA from adequately representing 

Sierra Club's and NPCA's interests. See Mausolf, 85 F.3d at 1303. Indeed, Sierra 

Club was forced to sue EPA in district court to obtain an order compelling the 
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agency to comply with the Clean Air Act and finalize a state or federal plan for 

regional haze in Arkansas. Opinion and Order, Sierra Club v. McCarthy, No. 

4:14-cv-643-JLH, Doc. 93 (E.D. Ark. Nov. 3, 2015). The disagreement between 

the Conservation Groups and EPA over the Arkansas haze plan continues today, as 

evidenced by the petition for review which Sierra Club and NPCA filed. See 

NPCA v. EPA, No. 16-4309 (8th Cir. petition filed Nov. 28, 2016). Given the 

history of adverse litigation between EPA and the Conservation Groups regarding 

the rule at issue, EPA cannot adequately represent the Conservation Groups' 

interests. See Mausolf, 85 F.3d at 1303 (government did not adequately represent 

an association of snowmobiling advocates where conservationists had earlier sued 

the government to impose the current restrictions, and it was "unquestioned that, in 

the past, the Government has waived and failed to enforce regulations against 

snowmobile use in the Park"). 

In sum, the Conservation Groups satisfy each of the elements ofF ederal 

Rule of Civil Procedure 24( a)(2) for intervention as of right. 15 

15 In addition to meeting the standards for intervention as of right, the Conservation 
Groups meet the requirements for permissive intervention. The Conservation 
Groups intend to assert defenses of EPA's regional haze plan that share questions 
of law and fact with Arkansas and the Industry Petitioners' challenges, including 
whether the final haze plan is consistent with the Clean Air Act and supported by 
the evidence contained in the agency's record. FED. R. CIV. P. 24(b )( 1). 
Moreover, the motion is timely filed. Thus, intervention would not unduly delay 
or unduly prejudice State or Industry Petitioners. FED. R. CIV. P. 24(b)(3). 
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CONCLUSION 

For the foregoing reasons, Sierra Club and NPCA respectfully request that 

this Court grant their motion to intervene in support of respondent EPA in Case 

Nos. 16-4270, 16-4296, 16-4298, 16-4300, 16-4302, and 16-4304. 

Respectfully submitted this 12th day ofDecember, 2016. 

/s/ Mary Whittle 
MARY WHITTLE 
Earth justice 
3904 Bonnell Drive 
Austin, TX 78731 
512.537.27911 Phone 
mwhittle@earthjustice.org 

MATTHEW E. GERHART 
Earth justice 
633 1 ih St., Suite 1600 
Denver, CO 80202 
(303) 996-96121 Phone 
(303) 623-80831 Fax 
mgerhart@earthjustice.org 

Attorneys for Proposed Intervenors National 
Parks Conservation Association and Sierra 
Club 

TONY MENDOZA 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415)977-5589 
(510) 208-3140 (fax) 
tony .mendoza@sierraclub .org 
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JOSHUA D. SMITH 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415) 977-5560 
(510) 208-3140 (fax) 
joshua.smith@sierraclub.org 

Attorneys for Proposed Intervenor Sierra 
Club 
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CERTIFICATE OF COMPLIANCE 

The undersigned counsel states that this motion complies with FED. R. APP. 
P. 27(d)(2)(A) because it contains 5,088 words, excluding the caption and 
signature blocks, as counted by a word processing system and, therefore, is within 
the word limit. This motion also complies with typeface requirements of FED. R. 
APP. P. 27(d)(1)(E) because it has been prepared in a proportionally spaced 
typeface in 14-point Times New Roman font. 

Dated: December 12, 2016 
/s/ Mary Whittle 
MARY WHITTLE 

Counsel for Proposed Intervenors National 
Parks Conservation Association and Sierra 
Club 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 12, 2016, I electronically filed the 
foregoing motion and attached declarations with the Clerk of the Court for the 
United States Court of Appeals for the Eighth Circuit by using the CM/ECF 
system. Participants in the case who are registered CM/ECF users will be served 
by the CM/ECF system. 

I further certify that the foregoing motion and attached declarations have 
been sent by First-Class Mail, postage prepaid to the following non-CM/ECF 
participants: 

Mr. A vi Samuel Garb ow 
U.S. ENVIRONMENTAL 
PROTECTION AGENCY 
Office of General Counsel 
Mail Code 2310A 
1200 Pennsyivania Avenue, N.W. 
Washington, DC 20460 

Loretta E. Lynch 
U.S. DEPARTMENT OF JUSTICE 
Office of the Attorney General 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530 

Honorable Regina McCarthy 
U.S. ENVIRONMENTAL 
PROTECTION "A~GENCY 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Mr. Charles Sheehan 
U.S. ENVIRONMENTAL 
PROTECTION AGENCY 
Office of Regional Counsel 
Suite 1200 
1445 Ross A venue 
Dallas, TX 75202-2733 

Mr. Chad L. Wood 
PPGMRLAW 
Suite A 
1 0 1 Morgan Keegan Dr. 
Little Rock, AR 72202 

/s/ Mary Whittle 
MARY WHITTLE 

Counsel for Proposed Intervenors National 
Parks Conservation Association and Sierra 
Club 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 
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DECLARATION OF DON CASTLEBERRY 
IN SUPPORT OF MOTION TO INTERVENE IN CASE Nos. 16-4270, 

16-4296,16-4298,16-4300,16-4302,16-4304 

I, DON CASTLEBERRY, state and declare that the following statements are 

true and correct to the best of my knowledge, information, and belief and are based 

on my personal experiences. 

1. I am a member of the National Parks Conservation Association 

("NPCA"). I joined in 1996 because I was very impressed with the work NPCA 

does to protect national parks. Having retired from the National Park Service after 

32 years of serving in such roles as Superintendent, Regional Director, and 

Associate Director - Operations, I understand the importance of non-profits and the 

significant impact they can make for effective change. I transitioned from 

government work to becoming a Board member for NPCA until 2001 when I then 

served on NPCA's National Council until2012. Today, I continue to work closely 

with NPCA's Southeast Regional Office and their ongoing issues, particularly those 

invoiving my home State of Arkansas. 

2. National Parks Conservation Association represents my interest in 

restoring the clear views and clean air in our country's special Class I national parks 

and wilderness areas. I have been personally involved in the protection of this 

region since the late 1960's. 

3. I live in Little Rock, Arkansas. I enjoy visiting and hike, boat, and 
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conduct casual photography in the Upper Buffalo Wilderness Area. I was there last 

in the summer of 2015 to walk the historic trails and view the waterfalls. 

4. In 2017 and in future years, I intend to continue to visit the Upper 

Buffalo Wilderness Area to hike and take pictures. 

5. I value the natural resources of the Upper Buffalo Wilderness Area 

and believe that Congress was right in making the protection and restoration of our 

nation's pristine Class I areas a priority. I have an academic and professional 

science background in geology and hold a Masters degree in Environmental 

Management, from Indiana University, where I've served as adjunct lecturer for 

classes made up of elected public officials. I understand the general composition 

of air pollution and how this pollution impacts entire ecosystems. I have read, 

specifically, how it can be detrimental to water and wildlife. 

6. Haze in the Upper Buffalo Wilderness Area exists and is evident 

when viewing the vistas of the Ozarks such as Hawks bill Overlook. I am aware 

that some of this haze is caused by air pollution from manmade sources-

specifically from Independence and White Bluff. I understand that the proposed 

haze plan for the state of Arkansas would require these facilities to reduce their SQ 

emissions, which would reduce haze pollution overall. 

7. Although air pollution exists in the Upper Buffalo Wilderness Area, I 

plan to return to hike on a regular basis as long as I am physically able. 

2 
DEC2 

28 of 66 

ED_001237 _00001246-00028 



EPA-HQ-2017-010177 Production Set #2 

Pursuant to 28 U.S. C. § 1746, I declare under penalty of perjury that the 

forgoing is true and correct. Executed in Little Rock, Arkansas, on this 9th day 

ofDecember, 2016. 
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DECLARATION OF STEPHANIE KODISH 

I, STEPHANIE KODISH, state and declare as follows: 

1. I am of legal age and competent to give this declaration. All 

information herein is based on my own personal knowledge unless otherwise 

indicated. 

2. I work at 706 Walnut Street, Suite 200, Knoxville, Tennessee 37902. 

3. I am director and counsel for the National Parks Conservation 

Association's (''NPCA") Clean Air Program. I direct the work ofNPCA around 

the country to protect and improve air quality in our national parks. 

4. The mission of the National Parks Conservation Association is to 

protect and enhance America's national parks for the use and enjoyment of present 

and future generations. Since NPCA was established in 1919, it has advocated for 

protection of the natural environment, including air quality, in and around the 

national parks and other federal lands. NPCA is a membership-based organization 

and has members in .LA1rkansas and :rviissouri. 

5. For many years, NPCA has been working to ensure that the Clean Air 

Act's regional haze program be implemented and result in meaningful progress 

toward eliminating visible air pollution in our national parks and wilderness areas. 

NPCA has participated in the state and federal processes for developing regional 

haze plans for a significant number of states. For example, NPCA has retained 
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experts to analyze proposed regional haze plans and has submitted comments on 

those plans to both states and EPA. NPCA has prepared and published reports on 

the regional haze program and undertaken a variety of communications, outreach, 

litigation, and policy initiatives to advocate for regional haze plans that improve air 

quality in our national parks. This work, advocating for strong, legally adequate 

haze plans, is central to NPCA's mission to protect and enhance America's 

national parks and wilderness areas. 

6. As NPCA has done in other states, NPCA submitted comments on the 

proposed, federal haze plan for Arkansas. When EPA issued the final regional 

haze rule for Arkansas, and failed to correct various legal errors, NPCA filed a 

petition for review challenging the plan. NPCA also intends to move to intervene 

in the petitions filed by the State of Arkansas and industry challenging the final 

haze plan. 

7. Emissions from Arkansas sources impair visibility in several Class I 

areas, including the Caney Creek and Upper Buffalo \X/ilderness .LA1reas in .LA1rkansas 

and the Hercules-Glades Wilderness Area and the Mingo National Wildlife Refuge 

in Missouri. NPCA has worked to protect the overall environment, including the 

air quality, in these areas, particularly the Upper Buffalo Wilderness Area. For 

example, NPCA was involved in stopping the Bear Creek Dam, which would have 

been located approximately 20 miles from the boundary of the Buffalo National 
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River which resulted in a watershed-based interpretation of Section 7(a) of the 

Wild and Scenic River Act. Currently, NPCA is also working to guard the Buffalo 

National River air and watershed from pollution related to C&H Farms' sizeable 

confined animal feeding operation and experimental swine waste disposal system 

located in Newton County, Arkansas. 

8. In addition, NPCA has been deeply involved in protecting Caney 

Creek from haze pollution caused by emissions from Texas sources. NPCA 

submitted comments on the State of Texas's haze plan as well as EPA's 

replacement haze plan, and NPCA is an intervenor-respondent in the litigation in 

multiple circuit courts over EPA's federal haze plan for Texas. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 

forgoing is true and correct. 

Executed in Knoxville, Tennessee, on December 7 th 2016 ' . 

STEPHANIE KODISH 
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DECLARATION OF JANET NYE 
IN SUPPORT OF MOTION TO INTERVENE IN 

CASE Nos. 16-4270, 16-4296, 16-4298, 16-4300, 16-4302, 16-4304 

I, JANET NYE, state and declare that the following statements are true and 

correct to the best of my knowledge, information, and belief and are based on my 

personal experiences and knowledge. 

1. I am a member of the National Parks Conservation Association 

("NPCA"). I joined in 1990 because I am passionate about the national parks and 

realized that NPCA was a strong advocate in protecting the parks that fill my soul. 

Twenty years later, I enhanced my support and became a Trustee for the Parks 

because I wanted to make a stronger impact for NPCA' s ongoing work regionally, 

and in regards to air quality, wildlife, and water protection. 

2. National Parks Conservation Association representsmy interest in 

restoring the clear views and clean air in our country's special Class I national parks 

and wilderness areas. 

3. I live in Maumelle, Arkansas. I also own a second home in Gilbert, 

Arkansas located just over an hour's distance from the Upper Buffalo and I 

regularly visit and hike in the Upper Buffalo Wilderness Area. This area provides 

me the solitude I crave and is a favorite place of mine to birdwatch and identify 

wildflowers in the spring. I plan my visits to coincide with the natural cycles o f 

the seasons and usually visit in both the spring and autumn. 
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4. In 2017 and in future years, I intend to continue to visit the Upper 

Buffalo Wilderness Area to hike and observe the flora and fauna. 

5. I value the natural resources of the Upper Buffalo Wilderness Area 

and believe that Congress was correct in making the protection and restoration of 

our nation's pristine Class I areas a priority. I pride myself on leaving no trace 

and these places are perfect for me to practice these beliefs. I also firmly 

believe that we must remind ourselves that we share this planet and these special 

places with other organisms-all of which are harmed by poor air quality. 

6. Haze in the Upper Buffalo Wilderness Area exists and is evident 

when viewing the vistas of the Ozarks. I am aware that some of this haze is caused 

by air pollution from manmade sources--specifically from power plants such as 

Independence and White Bluff. I understand that the final haze plan for the State of 

Arkansas would require these facilities to reduce their SQ emissions, which would 

reduce haze pollution overall. 

7. I also understand that the State of Arkansas and various companies 

have filed lawsuits challenging the haze plan for Arkansas. I don't believe that they 

should win the ability to continue to pollute at the levels that they do-they need to 

be accountable. I believe in a haze plan that would allow the air over the Upper 

Buffalo Wilderness to be free of haze. I want to be able to look out from the bluffs 

and see clearly to the distant ridgeline. I want a plan to provide a certainty that all 
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that is seen beneath the a 

healthy environment needed to sustain this area for generations to come. 

8. Although air pollution exts;ts in the Upper Buffalo Wilderness Area, I 

as as I am physically able. 

correct. 
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DECLARTION OF ROBERT ALLEN 

1. My name is Robert Allen. I am of legal age and competent to 

give this declaration. All information herein is based on my own personal 

knowledge unless otherwise indicated. 

1. I live in Dover, Arkansas. I have lived in the Ozark region of 

Arkansas for over 35 years. 

2. I am an active member of Sierra Club and have been a member 

for the past 20 years. I am on the Executive Committee of Sierra Club's 

Arkansas Chapter and have served in that capacity since 2010. I became a 

member of Sierra Club because I support and believe in its activist stance on 

environmental issues. I am proud that Sierra Club takes action to improve 

the environment in Arkansas and around the country. I am also a member of 

a few other environmental non-profit organizations. 

3. One of my favorite things about living in Arkansas is the many 

opportunities for outdoor activity that we have here. In fact, part of the 

reason I moved to the Ozarks was to snend more time outdoors. I eniov ... ... ., 

camping, hiking, canoeing, and fishing, among other activities. I plan to 

continue to engage in these outdoor activities. 

4. I live approximately 60 miles south of the Upper Buffalo 

Wilderness Area. I have hiked a beautiful trail called the Hawksbill Crag 

Trail that lies within the Upper Buffalo Wilderness Area. The trail leads to a 

peak called Hawksbill Crag that commands a panoramic view of the Upper 
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Buffalo Wilderness Area and other natural areas of northwest Arkansas. The 

wilderness area is a beautiful forested area of predominately oak and 

hickory. 

5. I am very concerned about the impacts of haze pollution on the 

Upper Buffalo Wilderness Area, Caney Creek Wilderness Area, and other 

nearby natural areas. My enjoyment of the Hawks bill Crag Trial and other 

natural areas in this part of Arkansas is greatly diminished by haze. An 

important part of the experience of visiting Upper Buffalo Wilderness Area 

is to stand on Hawksbill Crag and admire the magnificent surrounding 

mountains and forests. Haze decreases visibility and my ability to take in 

the views from Hawksbill Crag, lessening my enjoyment of that hike and 

others in the Ozarks. I intend to hike the Hawksbill Crag Trial again in the 

future, and expect to do so next year. However, if haze pollution persists 

and visibility continues to worsen, I will be less likely to visit and enjoy 

these areas in the future. 

6. I understand that air nollution from nower olants and other ... ... ... 

industrial facilities in Arkansas causes or contributes to haze that diminishes 

visibility in the Upper Buffalo Wilderness Area, Caney Creek Wilderness 

Area, and other natural areas in the Ozarks. I share Sierra Club's strong 

interest in protecting the Upper Buffalo Wilderness Area, Caney Creek 

Wilderness Area, and other natural areas in Arkansas from haze pollution. 
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7. In September 2016, the U.S. Environmental Protection Agency 

("EPA") fmalized a federal plan to address the haze problem in Arkansas. I 

understand that EPA's federal plan requires significant reductions in sulfur 

dioxide ("SOz") pollution from industrial sources that when implemented 

will significantly improve visibility in the Caney Creek and Upper Buffalo 

Wilderness Areas. I also understand that once these pollution reductions go 

into effect, they will go a long way toward eventually helping return air 

quality in the Caney Creek and Upper Buffalo Wilderness Areas to natural 

conditions. 

8. I support this aspect of EPA's plan to clean up haze pollution at 

the Caney Creek and Upper Buffalo Wilderness Areas without further delay. 

If the plan is implemented, I believe it will benefit me and other Sierra Club 

members who use and enjoy these parks by lessening the impacts of air 

pollution at the Caney Creek and Upper Buffalo Wilderness Areas, 

improving the views, and helping to protect human health. If EPA's haze 

reduction nlan is imnlemented in Arkansas. hikine and other outdoor 
A A ' ~ 

activities in places such as the Upper Buffalo Wilderness Area and Caney 

Creek Wilderness Area will be more enjoyable for me. If EPA's plan is set 

aside or delayed, those benefits will be lost. 

9. There are other aspects of EPA's rule, however, that I believe 

are insufficiently protective of air quality at places like the Caney Creek and 
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Upper Buffalo Wilderness Areas. It is my understanding, for example, that 

while EPA's federal plan requires significant reductions in S02 pollution, 

EPA required only modest reductions in other visibility impairing pollutants, 

like nitrogen oxides ("NOx"), from power plants such as Independence and 

Lake Catherine. I further understand that EPA could have required more 

significant reductions in NOx pollution, which would have achieved even 

more substantial improvement in visibility at these parks. 

10. While EPA's haze plan is a critical measure to protect air quality 

in Arkansas, I also believe that I am harmed by EPA's unwillingness to 

require more significant reductions in NOx pollution, which would have 

resulted in even more improvement in visibility at places like the Caney 

Creek and Upper Buffalo Wilderness Areas. I support Sierra Club's effort to 

require more significant reductions in NOx pollution from Arkansas sources 

because I believe it would go a long way toward eliminating man-made haze 

pollution at places like the Caney Creek and Upper Buffalo Wilderness 

Areas, and it would improve my own use and enjoyment of those important 

places. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 
foregoing is true and correct to the best of my knowledge and belief. 

Dated: December 5th, 2016 
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DECLARATION OF JENNIFER CONNER 

1. My name is Jennifer Conner. I am of legal age and competent 

to give this declaration. All information herein is based on my own 

personal knowledge unless otherwise indicated. 

2. I live in Pierce City, Missouri. 

3. I am an active member of Sierra Club and have been a member 

since 2012. I serve on the executive committees for the Missouri Chapter 

and for the Missouri Chapter's White River group. In recent years, I have 

been involved in Sierra Club's work educating the public on pollution issues 

related to coal-burning power plants, focusing mostly on halting the 

construction of a coal ash landfill on fragile karst topography near 

Springfield, Missouri. I am a member and volunteer leader of Sierra Club 

because I support its advocacy on environmental issues. 

4. I recreate in wild places throughout Missouri and in other 

states, including Arkansas. I enjoy camping, hiking, backpacking, kayaking, 

and birding, among other activities. I plan to continue to engage in these 

outdoor activities. 

5. I have visited the Hercules Glades Wilderness Area 

approximately twenty times in my life, having first gone there about 15 

years ago when I was in college in Springfield, Missouri. During college, I 

visited the Hercules Glades Wilderness Area many times for research and 
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recreation. Over the years, I have visited the Hercules Glades Wilderness 

Area with friends and my husband, but on most of my trips there, I visited 

alone. About ten years ago, I spent an entire week backpacking in the 

Hercules Glades Wilderness Area by myself. I wrote an article for Ozark 

Outdoors magazine, published in 2013, about the Hercules Glades 

Wilderness Area, which described the ecology of the Area and chronicled 

one of my visits. I now live about a two hours' drive from Hercules Glades 

Wilderness Area and plan to visit many times in the future. Specifically, I 

am planning an overnight backpacking trip there with my husband in 

January 2017. 

6. The abundance of wildlife, including many plants and animals 

that are rare in Missouri, has drawn me to the Hercules Glades Wilderness 

Area. On a trip a few years ago, a friend and I found tarantulas. I have seen 

many snakes in the Hercules Glades Wilderness Area, including a pygmy 

rattlesnake and a cottonmouth, which I almost stepped on while hiking the 

Long Creek trail, within the Wilderness Area boundary. I have also 

encountered collared lizards that are uncommon in other Missouri habitats 

but are common in Ozark glade areas. There are flowers that grow in 

Hercules Glades Wilderness Area that are uniquely common in Ozark glade 

areas, including my favorite, the limestone calamint, which is a tiny purple 

flower that lets off a powerful, wonderful aroma. At night, while camping 
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inside the Hercules Glades Wilderness Area, I have heard the calls of 

coyotes and bobcats. 

7. My enjoyment of the Hercules Glades Wilderness Area and 

other natural areas in Missouri is diminished by haze. The tremendous 

views are one of my favorite things about visiting the Hercules Glades 

Wilderness Area. Glades are by definition an area with large swaths of rock 

outcroppings and few trees, and the Hercules Glades Wilderness Area 

contains some of the tallest Ozark Mountains in the nearby region. Because 

there are few trees obstructing views, some of these relatively tall 

outcroppings provide a magnificent view of the surrounding region. The 

existence of haze, which decreases visibility, diminishes my enjoyment of 

the Hercules Glades Wilderness Area and negatively affects the whole 

wilderness experience for me by inserting a man-made pollutant in an 

otherwise wild place. To illustrate the importance of this place and its vistas, 

I wrote a novel in 2016, in which the main character visits the Hercules 

Glades Wilderness Area in part to take in the tremendous views and to 

connect with nature. 

8. I have also visited Upper Buffalo Wilderness Area in Arkansas 

three or four times. My husband and I have been on multi-day river float 

trips on the Upper Buffalo River that go through the Upper Buffalo 

Wilderness Area. On one of these trips, we witnessed bald eagles actively 

3 

DEC16 
42 of 66 

ED_001237 _00001246-00042 



EPA-HQ-2017-010177 Production Set #2 

hunting fish. The views of large bluffs are magnificent in the Upper Buffalo 

Wilderness Area. Haze decreases visibility and therefore lessens my 

enjoyment of visiting the Upper Buffalo Wilderness Area. I intend to visit 

the Upper Buffalo Wilderness Area again in the future. 

9. I understand that air pollution from power plants and other 

industrial facilities in Arkansas causes or contributes to haze that diminishes 

visibility in the Hercules Glades Wilderness Area, other natural areas in 

Missouri, and in the Upper Buffalo Wilderness Area in Arkansas. I share 

Sierra Club's strong interest in protecting these parks and other natural areas 

in Arkansas and Missouri from haze pollution. I am concerned about the 

impacts of haze pollution on the health of the people of Missouri and on the 

scenic views at the Hercules Glades Wilderness Area, Upper Buffalo 

Wilderness Area, and other natural areas in the Ozarks. 

10. In September 2016, the U.S. Environmental Protection Agency 

("EPA") finalized a federal plan to address the haze problem caused by 

pollution sources in Arkansas that impact visibility in Arkansas and 

Missouri, including at the Hercules Glades Wilderness Area and Upper 

Buffalo Wilderness Area. I understand that EPA'sfederal plan requires 

significant reductions in sulfur dioxide ("S02") pollution from Arkansas 

industrial sources that when implemented will significantly improve 

visibility in the Hercules Glades Wilderness Area, Upper Buffalo Wilderness 
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Area, and other natural areas in the Ozarks. I also understand that once 

these pollution reductions go into effect, they will go a long way toward 

eventually helping return air quality in the Hercules Glades Wilderness Area 

and Upper Buffalo Wilderness Area to natural conditions. 

11. I support this aspect ofEPA'splan to clean up haze pollution at 

the Hercules Glades Wilderness Area and Upper Buffalo Wilderness Area 

without further delay. If the plan is implemented, I believe it will benefit me 

and other Sierra Club members who use and enjoy these parks by lessening 

the impacts of air pollution at the Hercules Glades Wilderness Area and 

Upper Buffalo Wilderness Area, improving the views, and helping to protect 

human health. IfEPA'shaze reduction plan is implemented, camping, 

hiking, and other outdoor activities in places such as the Hercules Glades 

Wilderness Area will be more enjoyable for me and my family. If EPA's 

plan is set aside or delayed, those benefits will be lost. 

12. There are other aspects ofEPAs rule, however, that I believe 

are insufficiently protective of air quality at places like the Hercules Glades 

Wilderness Area and Upper Buffalo Wilderness Area. It is my 

understanding, for example, that while EPA'sfederal plan requires 

significant reductions in S02 pollution, EPA required only modest reductions 

in other visibility impairing pollutants, like nitrogen oxides ("NOx"), from 

Arkansas power plants such as Independence and Lake Catherine. I further 

5 
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understand that EPA could have required more significant reductions in NOx 

pollution, which would have achieved even more substantial improvement in 

visibility at these Arkansas and Missouri parks. 

13. While EPA' shaze plan is a critical measure to protect air quality 

in Arkansas and Missouri, I also believe that I am harmed by EPA's 

unwillingness to require more significant reductions in NOx pollution, 

which would have resulted in even more improvement in visibility at places 

like the Hercules Glades Wilderness Area and Upper Buffalo Wilderness 

Area. I support Sierra Club's effort to require more significant reductions in 

NOx pollution from Arkansas sources because I believe it would go a long 

way toward eliminating man-made haze pollution at places like the Hercules 

Glades Wilderness Area and Upper Buffalo Wilderness Area, and it would 

improve my own and family's use and enjoyment of those important places. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 
foregoing is true and correct to the best of my knowledge and belief. 
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DECLARATION OF HUDA FASHHO 

I, Huda Fashho, state and declare as follows: 

1. I am a Sierra Club employee. My title is Associate Director, 

Member Care. I have held this position for approximately five years. 

2. In my role, I manage aspects of Sierra Club's customer service 

functions related to members, including maintaining an accurate list of 

members and managing the organization's member databases. 

3. When a person becomes a member of Sierra Club, that person's 

current residential address is recorded in our membership database. This 

database is regularly updated to add new members, reflect address changes, 

and change membership status for those who are no longer active members. 

4. Sierra Club currently has 643,964 members in the United 

States, including 2,597 in Arkansas and 9,000 in Missouri. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 
foregoing is true and correct to the best of my knowledge and belief. 

Executed on November 29, 2016. 
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DECLARATION OF G. THOMAS MCKINNEY 

1. My name is G. Thomas McKinney. I am of legal age and 

competent to give this declaration. All information herein is based on my 

own personal knowledge unless otherwise indicated. 

1. I live in West Fork, Arkansas, in the northwest comer of the 

state, and have lived here for 30 years. I grew up in nearby Fayetteville, 

Arkansas and have lived in the state for most of my life. Both my parents 

are from Arkansas. 

2. I am an active member of Sierra Club and have been a member 

s1nce 197 5. I cu..rrently serve as the Conservation Chair for the .A..rlr...a11..sas 

Chapter and the Ozarks Headwaters Group. I also serve on the executive 

committee of both the Arkansas Chapter and the Ozarks Headwaters Group. 

At one time or another over the last 30 years, I have held nearly every 

leadership position with Sierra Club's Arkansas Chapter. 

3. I am a member and active leader of Sierra Club because I 

support and believe in its environmental work. My interest in the 

environment and wildlife goes back to my youth. As a child, I spent a lot of 

time with my grandfather fishing and enjoying the Ozark woods. Those 

times with my grandfather are some of my happiest memories. When I was 

in my early 20s, I had a summer job at the Philmont Scout Ranch in New 

Mexico. I was impressed then by the beauty of the open spaces of New 
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Mexico. When I returned to Arkansas, I wanted to help protect the wild, 

open spaces of my state as well. 

4. In the 1970s and 80s, I became actively engaged with Sierra 

Club to oppose various plans of the U.S. Forest Service to convert large 

expanses of hardwood forests to pine forests. My work on those Forest 

Service plans led me to engage, as a member and leader of Sierra Club, in 

efforts to expand wilderness area protections in Arkansas. 

5. When I first joined Sierra Club I appreciated that it is a 

grassroots organization that empowers local people. I continue to see this 

empowerment of local people as one of Sierra Club's great strengd1s. I am 

proud that Sierra Club takes action to improve the environment in Arkansas 

and around the country. 

6. I enjoy camping, hiking, canoeing, and doing nature 

photography in the wild places of Arkansas. I will continue to engage in 

these outdoor activities. I enjoy visiting the wild places of Arkansas to 

enjoy the views, to see wild animals and wildflowers, and to do things like 

search creeks for salamanders. 

7. The Upper Buffalo Wilderness Area is approximately a two-

hour drive from my house. I have visited the Upper Buffalo Wilderness 

Area many times. Approximately two year ago, I visited Hawksbill Crag 

(which I and other locals refer to as Whitaker Point). I have visited 

2 
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Whitaker Point (Hawksbill Crag) many times. Last year, I visited a part of 

the Ozark National Forest near Fallsville, Arkansas that commands views of 

the Upper Buffalo Wilderness Area. I expect to continue to visit the Upper 

Buffalo Wilderness Area in the future as it is one of the closest truly wild 

parts of Arkansas to my house, and I intend to do so next year. I am 

particularly interested in visiting a place in the Upper Buffalo Wilderness 

Area called Terrapin Hollow, where there are excellent opportunities for 

wildlife photography. 

8. I have also visited the Caney Creek Wilderness Area at least 

two ti.tnes that I ca..11 recall. I intend to visit the Caney Creek Wilderness 

Area again as well. 

9. Haze pollution has diminished my enjoyment of the Upper 

Buffalo Wilderness Area, Caney Creek Wilderness Area, and other natural 

areas in this the state. I enjoy the views and vistas of these wild places in 

Arkansas, particularly Whittaker Point (Hawks bill Crag) in the Upper 

Buffalo Wilderness Area. There is nothing more dispiriting to me than 

traveling to a place like Whitaker Point (Hawksbill Crag) and fmding the 

view ruined by haze. That has happened to me many times over the years, 

unfortunately. 

10. I understand that air pollution from power plants and other 

industrial facilities in Arkansas causes or contributes to haze that diminishes 

3 
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visibility in the Upper Buffalo Wilderness Area, Caney Creek Wilderness 

Area, and other natural areas in the Ozarks. I share Sierra Club's strong 

interest in protecting the Upper Buffalo Wilderness Area, Caney Creek 

Wilderness Area, and other natural areas in Arkansas from haze pollution. 

11. In September 2016, the U.S. Environmental Protection Agency 

("EPA") finalized a federal plan to address the haze problem in Arkansas. I 

understand that EPA's federal plan requires significant reductions in sulfur 

dioxide ("S02") pollution from industrial sources that when implemented 

will significantly improve visibility in the Caney Creek and Upper Buffalo 

Wilde111ess Areas. I also understand that once these pollution reductions go 

into effect, they will go a long way toward eventually helping return air 

quality in the Caney Creek and Upper Buffalo Wilderness Areas to natural 

conditions. 

12. I support this aspect of EPA's plan to clean up haze pollution at 

the Caney Creek and Upper Buffalo Wilderness Areas without further delay. 

If the plan is implemented, I believe it will benefit me and other Sierra Club 

members who use and enjoy these parks by lessening the impacts of air 

pollution at the Caney Creek and Upper Buffalo Wilderness Areas, 

improving the views, and helping to protect human health. If EPA's haze 

reduction plan is implemented in Arkansas, hiking and other outdoor 

activities in places such as the Upper Buffalo Wilderness Area and Caney 

4 
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Creek Wilderness Area will be more enjoyable for me. Cleaning up the haze 

problem would also be an important vindication of the three decades of work 

that I have done to protect the wild places of Arkansas. If EPA's plan is set 

aside or delayed, those benefits will be lost. 

13. There are other aspects of EPA's rule, however, that I believe 

are insufficiently protective of air quality at places like the Caney Creek and 

Upper Buffalo Wilderness Areas. It is my understanding, for example, that 

while EPA's federal plan requires significant reductions in S02 pollution, 

EPA required only modest reductions in other visibility impairing pollutants, 

like nitrogen oxides ("NOx"), from power plants such as Independence and 

Lake Catherine. I further understand that EPA could have required more 

significant reductions in NOx pollution, which would have achieved even 

more substantial improvement in visibility at these parks. 

14. While EPA's haze plan is a critical measure to protect air quality 

in Arkansas, I also believe that I am harmed by EPA's unwillingness to 

require more significant reductions in NOx pollution, which would have 

resulted in even more improvement in visibility at places like the Caney 

Creek and Upper Buffalo Wilderness Areas. I support Sierra Club's effort to 

require more significant reductions in NOx pollution from Arkansas sources 

because I believe it would go a long way toward eliminating man-made haze 

pollution at places like the Caney Creek and Upper Buffalo Wilderness 

5 
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Areas, and it would improve my own use and enjoyment of those important 

places. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty ofpetjury that the 
foregoing is true and correct to the best of my knowledge and belief. 

Dated: Dec. 5, 2016 

6 
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To: 
From: 
Sent: 
Subject: 

Lea, 

Anderson, Lea[ anderson .lea@e pa .gov] 
Stoltzfus, Robert 
Mon 4/3/2017 4:47:51 PM 
RE: Regional Haze - Cost of S02 Controls 

Has there been any more recent developments in the R6 matter you referenced below? Thanks 
for any update. 

Bob 

J. Robert Stoltzfus I US EPA, Region Ill I Office of Regional Counsel I Mail Code 3RC10 I 1650 
Arch Street, Philadelphia, PA 19103 I 215-814-2695 I stoltzfus.robert@epa.gov 

From: Anderson, Lea 
Sent: Monday, February 06, 2017 2:30PM 
To: Stoltzfus, Robert <Stoltzfus.Robert@epa.gov>; Marks, Matthew 
<Marks.Matthew@epa.gov> 
Subject: Re: Regional Haze - Cost of S02 Controls 

Ex. 5 - Attorney Client 

From: Stoltzfus, Robert 
Sent: Monday, February 6, 2017 12:44 PM 
To: Anderson, Lea; Marks, Matthew 
Subject: RE: Regional Haze - Cost of S02 Controls 

ED_001237 _00001356-00001 
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Thanks Lea. 

Ex. 5 - Attorney Client 

Bob 

J. Robert Stoltzfus I US EPA, Region Ill/ Office of Regional Counsel/ Mail Code 3RC10 /1650 
Arch Street, Philadelphia, PA 19103/215=814=2695/ §!Q~~IQ!:;~~~.:.ru;;~ 

From: Anderson, Lea 
Sent: Monday, February 06, 2017 10:15 AM 
To: Marks, Matthew <M£[15~~~/I{@@Mft:L> Stoltzfus, Robert 

Subject: Re: Regional Haze - Cost of S02 Controls 

Ex. 5- Attorney Client 

What kind of facility is at issue? 

From: Marks, Matthew 
Sent: Friday, February 3, 2017 3:32PM 

ED_001237 _00001356-00002 
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To: Stoltzfus, Robert; Anderson, Lea 
Subject: Re: Regional Haze - Cost of S02 Controls 

I'm s u re the rE?. .. !l.:l.Y.?.ti?.E? .. ?.!.! .. E?.~_9.!1.:l.RtE?._9_Y.t_th§l!.~.'---~-~-t __ !.l_<?.!.QJ.!.l.9._.i_~j!:!QJ.P.i.Qg_.!g __ !1_:1_iD._g ________________________________________ _ 
immediately.! Ex. 5- Attorney Client .! 

r--------~~~---~--~-~~ 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ 

From: Stoltzfus, Robert 
Sent: Friday, February 3, 2017 3:29:22 PM 
To: Anderson, Lea; Marks, Matthew 
Subject: FW: Regional Haze - Cost of S02 Controls 

Ex. 5 - Attorney Client 
Thanks again for your assistance. 

Bob 

J. Robert Stoltzfus I US EPA, Region Ill/ Office of Regional Counsel/ ~v1ail Code 3RC10 /1650 
Arch Street, Philadelphia, PA 19103/215-814-2695/ §!QlmJJ§.J:QQ.I~~~lQY 

From: Anderson, Lea 
Sent: Friday, February 03, 2017 11 :04 AM 
To: Marks, Matthew <JY!E![15~imJ~IY!f;J;~Mft:L> Stoltzfus, Robert 

Subject: Re: Regional Haze - Cost of S02 Controls 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E·x~·-·-·s··-·-:··-·Atto-rrieY·-·-cire.rl"i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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Ex. 5 - Attorney Client 

From: Marks, Matthew 
Sent: Friday, February 3, 2017 9:48AM 
To: Stoltzfus, Robert; Anderson, Lea 
Subject: Re: Regional Haze - Cost of S02 Controls 

Hi Bob, 

This recent notice should help you out. [:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~~~~~:I:~:~~~~~!~~~Y.~:~E~~C~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:J 

~----Ex-~----s----=---Atto-rney----c-iie-ni--1 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Matt 

From: Stoltzfus, Robert 
Sent: Friday, February 3, 2017 9:45:47 AM 
To: Anderson, Lea; Marks, Matthew 
Subject: Regional Haze - Cost of S02 Controls 
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Lea and Matt, 

Could either of you point me in the right direction to allow me to get a feel for what the agency 
has accepted in the way of the cost to control S02? 

Ex. 5 - Attorney Client 

Bob 

J. Robert Stoltzfus I US EPA, Region Ill I Office of Regional Counsel I Mail Code 3RC10 I 1650 
Arch Street, Philadelphia, PA 19103 I 215-814-2695 I §!Q!m~IQ!:;~~~.:.ru;~ 

ED_001237 _00001356-00005 
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To: 
From: 
Sent: 
Subject: 

Hi Lea, 

Anderson, Lea[ anderson .lea@e pa .gov] 
Beaver, Melinda 
Mon 4/3/20171:28:14 PM 
FW: Updated Regional Haze Paper 

Looks like,.!YJ:i_~-~-~-~~t-.!~~--~'_s_t!.~~iQg_pQiQ!~'~--<?·~-.!~ __ '!l!.sl_.Ag:A9_~1!.!1!~_1!!.f..~~'!~~-2~.!~i_g_~y-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
afternoon. i Ex. 5 - Deliberative Process ! 

P·-·-·-·-·-·-·-·-·-·-·-·-·~-·-·-·-·-·-·-·r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

l.~~:_s_~-~-~~~~e~~~~e--~-~o-c~~-~j 

Melinda 

From: Koerber, Mike 
Sent: Friday, March 31,2017 12:56 PM 
To: Wood, Anna <Wood.Anna@epa.gov>; Kornylak, VeraS. <Kornylak.Vera@epa.gov>; 
Jones, Rhea <Jones.Rhea@epa.gov>; Werner, Christopher <Werner.Christopher@epa.gov>; 
Beaver, Melinda <Beaver.Melinda@epa.gov> 
Subject: FW: Updated Regional Haze Paper 

Thanks again for your help. Here is the final version sent to OAR. 

Mike 

From: Koerber, Mike 
Sent: Friday, March 31,2017 12:55 PM 
To: Lewis, Josh 
Cc: Cyran, Carissa 
Subject: FW: Updated Regional Haze Paper 
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Josh - On Monday's 1-~Q.::_l_1 __ ~-'!~~h-.~~g_t~~§!~Q._'!.Q~g_e..~.9..1!._14.~_':.~!i~_lsj_!l_g_J?.9.i!l_t~(.f9..~.I.~2C_'!~.-'!l!.Q.. _____________________ _ 
Arkansas regional haze. i Ex. 5 - Deliberative Process ! 

r-·-·-Ex-:·s·-~-·oeTi.ileraiive-·F:;-~oce55--:w·e-workecfw1il1._Re8"1oil·6·a-ii·cro·ac·-io.rroCflice-·ifie-·atiacl1ecC·-·-·-·-·-·" 
'-·-·-pager·.-·-xrso-atfach-ed-1s.our-receniregional haze paper, which Sarah indicated she might want to 

send this along with the "sticking points" pager. Let me know if you have any questions. 

Mike 

From: Koerber, Mike 
Sent: Tuesday, March 21, 2017 12:35 PM 
To: Lewis, Josh 
Cc: Atkinson, Emily ~£\.!.K!Jt:L~m.J:::JI!!!YlfW~J:l~!Y 
Subject: Updated Regional Haze Paper 

Josh- Please share this version with Sarah[·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ex~-·s-·~-Deifileraiive-·liroce-ss-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

[==============================~~~:~~!~~~-~e-------------~ 
mentioned yesterday that she might hand this to Mandy today. If so, then please use this 
version. Thanks. 

Mike 

ED_001237_00001364-00002 
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To: 
From: 
Sent: 
Subject: 

OGC ARLO[OGC_ARLO@epa.gov] 
Graham, Cheryl 
Fri 3/31/2017 10:41:56 AM 
04/03/17 Reg Review Agenda Updates 

Attached is the strikeout version of the reg agenda, if you have any additions/deletions please let me 
know by 11:00 Monday. Reg Review is scheduled for Monday (4/3) at 2:30pm in room 4045. 

Thank you 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 

ED_001237 _00001379-00001 
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To: Greenglass, Nora[Greenglass.Nora@epa.gov]; Odendahl, Steve[Odendahi.Steve@epa.gov]; 
Laumann, Sara[Laumann.Sara@epa.gov]; Anderson, Lea[anderson.lea@epa.gov] 
Cc: Carfora, Debra (ENRD)[Debra.Carfora@usdoj.gov] 
From: Talbert, Stephanie (ENRD) 
Sent: Mon 3/20/2017 3:01 :42 PM 
Subject: PacifiCorp brief 

ED_001237 _00001307-00001 
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To: Greenglass, Nora[Greenglass.Nora@epa.gov]; Laumann, Sara[Laumann.Sara@epa.gov]; 
Odendah I, Steve[Odendah I. Steve@epa .gov]; Anderson, Lea[ anderson .lea@epa .gov] 
Cc: Carfora, Debra (ENRD)[Debra.Carfora@usdoj.gov] 
From: Talbert, Stephanie (ENRD) 
Sent: Mon 3/20/2017 2:59:55 PM 
Subject: Desert brief 

ED_001237 _00001309-00001 
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To: Greenglass, Nora[Greenglass.Nora@epa.gov]; Laumann, Sara[Laumann.Sara@epa.gov]; 
Odendah I, Steve[Odendah I. Steve@epa .gov]; Anderson, Lea[ anderson .lea@epa .gov] 
Cc: Carfora, Debra (ENRD)[Debra.Carfora@usdoj.gov] 
From: Talbert, Stephanie (ENRD) 
Sent: Mon 3/20/2017 2:57:42 PM 
Subject: County brief 

ED_001237 _00001313-00001 
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Consolidated Nos. 16-9541, 16-9542, 16-9543, 16-9545 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

STATE OF UTAH, on behalf of the 
Utah Department of Environmental 
Quality, Division of Air Quality, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

Respondents. 

CARBON COUNTY, UTAH, et al., 

Petitioners - Intervenors, 

and 

HEAL UTAH et al., 

Respondents - Intervenors. 

P ACIFICORP, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

No. 16-9541 

No. 16-9542 

ED_001237 _00001308-00001 
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Respondents. 

CARBON COUNTY, UTAH, et al., 

Petitioners - Intervenors, 

and 

HEAL UTAH, et al., 

Respondents - Intervenors. 

UTAH ASSOCIATED MUNICIPAL 
POWER SYSTEMS, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

Respondents. 

CARBON COUNTY, UTAH, et al., 

Petitioners - Intervenors, 

and 

HEAL UTAH, et al., 

Respondents - Intervenors. 

No. 16-9543 

ED_001237 _00001308-00002 



EPA-HQ-2017-010177 Production Set #2 

DESERET GENERATION & 
TRANSMISSION CO-OPERATIVE, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

Respondents. 

CARBON COUNTY, UTAH, et al., 

Petitioners - Intervenors, 

and 

HEAL UTAH, et al., 

Respondents - Intervenors. 

No. 16-9545 

On Petition for Review of Final Action of the United States Environmental 
Protection Agency and Scott Pruitt, Administrator of the United States 

Environmental Protection Agency* 

PRELIMINARY OPENING BRIEF OF PETITIONER PACIFICORP 
(Deferred Appendix Appeal) 

ED_001237 _00001308-00003 
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E. Blaine Rawson 
Marie Bradshaw Durrant 
Ray Quinney & Nebeker, P.C. 
36 South State Street, Suite 1400 
Salt Lake City, UT 84111 
brawson@rqn.com 
(801) 532-1500 

Attorneys for Petitioner PacifiCorp 

Michael G. Jenkins 
Assistant General Counsel 
PacifiCorp 
1407 North Temple, Suite 310 
Salt Lake City, Utah 84116 
michael.j enkins@pacificorp. com 
(80 1) 220-2233 

* Pursuant to Fed. R. App. P. 43( c )(2), Scott Pruitt is automatically substituted for 
Gina McCarthy as Administrator of the United States Environmental Protection 
Agency. 

ORAL ARGUMENT REQUESTED 

ED_001237 _00001308-00004 



EPA-HQ-2017-010177 Production Set #2 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

PacifiCorp submits the following statement: 

PacifiCorp 's common stock is 100% owned by PPW Holdings, LLC, a 

Delaware limited liability company, which is, in turn, wholly owned by Berkshire 

Hathaway Energy Company. Berkshire Hathaway Energy Company is a majority-

owned subsidiary of Berkshire Hathaway Inc., a publicly held corporation. No 

publicly held company directly owns ten percent (10%) or more ofPacifiCorp's 

common stock. 

DATED this 17th day ofMarch, 2017. 

/s/ E. Blaine Rawson 
E. Blaine Rawson 
Marie Bradshaw Durrant 
Ray Quinney & Nebeker, P.C. 
36 South State Street, Suite 1400 
Salt Lake City, UT 84111 
bra\x;son@rqn.com 
(801) 532-1500 

Attorneys for Petitioner PacifiCorp 

/s/ Michael G. Jenkins 
Michael G. Jenkins 
Assistant General Counsel 
PacifiCorp 
1407 North Temple, Suite 310 
Salt Lake City, Utah 84116 
michael.j enkins@pacificorp. com 
(80 1) 220-2233 
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STATEMENT OF RELATED CASES 

Pursuant to 1Oth Cir. Rule 28.2( C)( 1 ), the following is a statement of related 

cases: 

PacifiCorp's Petition for Review is related to three other petitions pending 

before this Court: State of Utah v. EPA, No. 16-9541 (lOth Cir. Sep. 1, 2016); Utah 

Associated Municipal Power System v. EPA, No. 16-9543 (lOth Cir. Sep. 6, 2016); 

and Deseret Generation and Transmission Cooperative v. EPA, No. 16-9545 (1Oth 

Cir. Sep. 6, 20 16). Also, in a previously decided case, this court addressed similar 

issues regarding the same air quality programs in Utah. See WildEarth Guardians 

v. EPA, 770 F.3d 919 (lOth Cir. 2014). 

Xll 
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GLOSSARY OF ACRONYMS AND ABBREVIATIONS 

98% Metric CAL PUFF computer modeling results of the 98% highest 
visibility-impacted day averaged over three years 

BART Best Available Retrofit Technology 

BART alternative An alternative measure allowed by the regional haze 
regulations as a substitute for the BART requirements. This 
term, without a capital "a" is used to reference the alternative 
measure option in general or BART alternatives of other states. 
Cf Utah BART Alternative in this glossary. 

BART Guidelines 40 C.F.R. pt. 51, app. Y (guidance for BART determinations 
that is obligatory for certain large BART -eligible sources) 

CAA Clean Air Act 

CALPUFF CALPUFF is a non-steady state meteorological and air quality 
I"'~"Y\1~"1"11-a--r "Y"t1 ~rl.a 1~-n cr c-....: rc-.f.am 
\..>VHJJJUL\..>1 .LHVU\..>HHb "J C)L\..>HL 

Class I Areas Certain identified national parks and wilderness areas 

CWE "Clear Weight of the Evidence," a qualitative option that 
considers "all available information" to justify a BART 
alternative, instead of the other two quantitative, visibility-
focused options, all of which are included in the applicable 
regulations. 

dv Deciview 

EPA Environmental Protection Agency 

FIP Federal Implementation Plan 

Final Rule "Approval, Disapproval and Promulgation of Air Quality 
Implementation Plans; Partial Approval and Partial 
Disapproval of Air Quality Implementation Plans and Federal 
Implementation Plan; Utah; Revisions to Regional Haze State 
Implementation Plan; Federal Implementation Plan for 
Regional Haze," 81 Fed. Reg. 43,894 (July 5, 2016) 

JA Joint Appendix 

LNB/SOFA Low- NOx Burners with Separated Overfire Air 

NOx Nitrogen Oxide 

Xlll 
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OFA Overfire Air (very comparable to, and often used as a 
substitute for, SOFA) 

PM Particulate Matter 

RH Program Regional haze statute, regulations, and guidelines (42. U.S.C. § 
7491, 40 C.F.R. §§ 51.300-309, and 40 C.F.R. pt. 51, app. Y) 

RTC EPA's "Response to Comments" filed regarding the Final Rule 

SCR Selective Catalytic Reduction 

SIP State Implementation Plan 

so2 Sulphur Dioxide 

Utah BART Utah's proposed SIP adopting a BART alternative which relies 
Alternative, or the on NOx combustion controls installed at all BART units and at 
Alternative a non-BART unit, and the closure of a non-BART power plant. 

When referring to the Utah-specific alternative measure that is 
the subject of the Final Rule and this appeal, a capital "A" is 
,~~--1 <-~ rl~~--~-~,~~1.. -C--~ ~-----1 D A D'T' -1<-~---<-~~,~ ~~-~,-~~ --
U::SI;;U lU Ul::Sllllt;UIMlllUlll t;l;;lll;;ldl DfiRl dlll;;llldllVI;; llll;;d::SUli;;::S Ul 

BART alternatives of other states. Cf BART alternative in 
this glossary. 

XlV 
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CERTIFICATE REGARDING NECESSITY OF SEPARATE BRIEFS 

Pursuant to 1Oth Cir. Rule 31.3(B), Petitioner PacifiCorp hereby states that 

separate briefs for the Petitioners are necessary pursuant to 1Oth Cir. Rule 31.3(A). 

On October 5, 2016, Petitioners and Respondents filed a joint status report 

addressing the necessity of separate briefing. Joint Status Report, Utah v. EPA, 

No. 16-9541, (lOth Cir. Oct. 5, 2016). On October 6, 2016, the Clerk of Court 

entered an order approving a briefing schedule that included the filing of up to four 

separate opening and reply briefs for PacifiCorp and the other non-state Petitioners 

and supporting Intervenors. Order, Utah v. EPA, No. 16-9541 (lOth Cir. Oct. 6, 

2016). Although on October 21,2016, the Clerk of Court entered an order 

allowing the Utah Municipal Power Agency to file a separate brief, Order, Utah v. 

EPA, No. 16-9541 (lOth Cir. Oct. 21, 2016), the Utah Municipal Power Agency 

has reviewed PacifiCorp's brief, concurs with PacifiCorp's arguments and 

positions, and will not be filing a separate brief. 

XV 
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JURISDICTIONAL STATEMENT 

PacifiCorp petitions for review of those portions of the United States 

Environmental Protection Agency's ("EPA") Final Rule1 that disapprove Utah's 

regional haze state implementation plan ("SIP") related to nitrogen oxide ("NOx") 

emissions controls and imposes additional NOx pollution control requirements on 

the Hunter and Huntington power plants in Utah. This Court has jurisdiction over 

PacifiCorp's petition pursuant to the Clean Air Act ("CAA"), 42 U.S.C. 

§ 7607(b)(1). PacifiCorp'spetition was filed in accordance with Rule 15(a) ofthe 

Federal Rules of Appellate Procedure. The Final Rule is a "locally or regionally 

applicable" regulation because it applies only to Utah; therefore, this Court has 

jurisdiction as "the United States Court of Appeals for the appropriate circuit." 42 

U.S.C. § 7607(b)(1). 

The CAA requires a petition for review to be filed within 60 days of 

publication in the Federal Register. !d. PacifiCorp timely filed its Petition for 

F'-evie\x; on September 2, 2016, \:vhich is \:vi thin 60 days of publication of the Final 

Rule on July 5, 2016. 

1 The Final Rule was published on July 5, 2016, and is titled "Approval, 
Disapproval and Promulgation of Air Quality Implementation Plans; Partial 
Approval and Partial Disapproval of Air Quality Implementation Plans and Federal 
Implementation Plan; Utah; Revisions to Regional Haze State Implementation 
Plan; Federal Implementation Plan for Regional Haze," 81 Fed. Reg. 43,894 
(July 5, 2016) ("Final Rule") [JA_]. References to the Final Rule include both 
EPA's disapproval of the SIP and issuance of its FIP. 

1 
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PacifiCorp has standing to pursue its petition. EPA's Final Rule requires 

unwarranted NOx pollution control devices, imposing costs of over $700 million. 

This constitutes a concrete and particularized injury, fairly traceable to the Final 

Rule, for which there is a substantial probability of redress by a decision holding 

the Final Rule invalid. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 

561-62 (1992) . 

STATEMENT OF ISSUES 

1. Whether EPA's disapproval ofUtah's NOx Best Available Retrofit 

Technology Alternative ("Utah BART Alternative," or "Alternative") was 

arbitrary, capricious, or otherwise contrary to the law when Utah developed and 

submitted the Alternative pursuant to the applicable CAA provisions and in 

compliance with EPA regulations. 

2. Whether EPA's failure to consider and analyze key information relating to 

the contested Utah BART Alternative was arbitrary and capricious. 

3. \Vhether EP /1~ 's adoption of a federal implementation plan ("FIP"), 

promulgated to replace the Utah BART Alternative, was arbitrary, capricious, or 

otherwise contrary to the law because the FIP failed to meet the requirements of 

the CAA and applicable regulations. 

4. Whether EPA's failure to consider and analyze key information relating to 

the FIP was arbitrary and capricious. 

2 

ED_001237 _00001308-00021 



EPA-HQ-2017-010177 Production Set #2 

STATEMENT OF THE CASE 

EPA's Final Rule illegally rejected a part of Utah's SIP addressing NOx 

emissions from certain facilities owned by PacifiCorp, an electric utility. Utah's 

SIP included an effective and efficient approach, known as a "BART alternative," 

that included not only NOx emissions reductions from PacifiCorp 'sHunter and 

Huntington power plants, but also emissions reductions of other visibility-related 

pollutants resulting from the closure of the Carbon power plant. In formulating the 

BART Alternative, Utah followed all applicable statutes, regulations, and 

guidelines, and acted within the power granted it by Congress. 

EPA, however, illegally disapproved Utah's BART Alternative, replacing it 

with a FIP that covers fewer facilities than the SIP, costs hundreds of millions 

more than the SIP, results in fewer days of visibility improvement as compared to 

the SIP, ignores SIP emissions reductions that occur much earlier than the FIP, and 

produces-at best-an imperceptible and dubious computer-modeled visibility 

benefit over that produced by the SIP. ~1oreover, EPil1's Final F'-ule is an improper 

attempt both to capture the benefits of the SIP while requiring even more emissions 

reductions through the burdensome and unjustified FIP. Because EPA overstepped 

3 
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its authority, this Court should grant the Petitions by PacifiCorp, Utah,2 and the 

other petitioners.3 

The remainder of this section provides the relevant facts, procedural history, 

and context for application of the important regulations and statutes. 

I. REGIONAL HAZE BACKGROUND 

Regional haze is caused when sunlight encounters small particles in the air. 

Some light is absorbed by particles; other light is scattered. Haze reduces visibility 

in national parks and wilderness areas. These areas (called "Class I areas") are the 

subjects of the CAA's regional haze program ("RH Program"). See, e.g., 42 

U.S.C. § 7491(a). Haze-causing particles in Utah come from numerous natural and 

human-made sources. Natural sources include dust and wildfire smoke, which are 

significant causes of haze on the worst days. See Utah Div. of Air Quality, Staff 

Review 2008 PM BART Determination and Recommended Alternative to BART 

for NOxat 25-26 (May 13, 2015) [Joint Appendix ("JA")_] ("Staff Review"). 

2 PacifiCorp adopts all of the arguments and information from the State of Utah's 
preliminary opening brief ("Utah's Brief' or "Utah Br."). As directed by the 
Court, Utah and PacifiCorp worked to provide complementary, non-repetitive 
information and argument as much as possible. 

3 The other electrical utility petitioners and the county-intervenors join the 
arguments in this brief. Where the other electrical utility petitioners and county
intervenors have arguments specific to them, or that required their particular point 
of view, they have been included in separate briefs by those entities. Otherwise, 
this brief represents the common arguments of the electrical utility petitioners and 
the county-intervenors. 

4 
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Human-made sources include emissions from motor vehicles, oil and gas 

operations, small businesses, electric utility and industrial fuel burning, and 

manufacturing operations. Local, regional, and even global sources contribute to 

regional haze in a given Class I area. See 77 Fed. Reg. 28,825, 28,827 (proposed 

Utah disapproval, May 16, 2012). 

The RH Program, created by Congress, established as a national goal the 

"prevention of any future, and the remedying of any existing, impairment of 

visibility in mandatory class I Federal areas [i.e., national parks and wilderness 

areas,] which impairment results from manmade air pollution." 42 U.S.C. 

§ 7491(a)(1). The ultimate goal of the RH Program is to restore (and preserve) 

natural background visibility conditions by the year 2064. !d.; 40 C.F.R. § 

51.308(d)(1)(i)(B). The RH Program is not a health-based CAA program; its goals 

are purely aesthetic. 

Congress delegated most of the required work for the RH Program to the 

states, \:vhich must prepare SIPs containing emission limits, compliance schedules, 

and other measures necessary to make "reasonable progress" toward meeting the 

2064 goal. 42 U.S.C. § 7491(a)(4), (b)(2); 40 C.F.R. § 51.309(d). EPA 

promulgated regulations for the states to develop regional haze SIPs, now codified 

at 40 C.F.R. §§ 51.300--09. EPA also issued binding guidelines (which were 

subject to notice and comment rulemaking) for states to use in developing their 
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SIPs. These guidelines are obligatory for states when making Best A vail able 

Retrofit Technology ("BART") determinations for certain large power plants, 

including the Utah units at issue here. See 40 C.F.R. pt. 51, app. Y (hereinafter 

"BART Guidelines"). 

In developing a SIP, states are required to complete an extensive state rule-

making process by applying the appropriate CAA statutes, regulations and BART 

Guidelines (where applicable). EPA is required to review each SIP to ensure that 

the state properly considered and applied the regional haze statutes, regulations, 

and BART Guidelines (where applicable), but otherwise EPA must grant deference 

to the state's regional haze actions. See 42 U.S.C. §§ 749l(b)(2), 7410(k)(3).4 

EPA documents show that the Class I areas in Utah and surrounding states 

enjoy some of the best visibility in the country.5 

4 EPA acknowledges that, in making BART determinations, "States are free to 
determine the weight and significance to be assigned to each factor." 70 Fed. 
Reg. 39,104,39,123 (July 6, 2005) (emphasis added) (BART Guidelines). 

5 See EPA, "How Air Pollution Affects the View," available at 
https:/ /www.epa.gov/sites/production/files/20 15 -05/documents/haze _brochure_ 200 
60426.pdf(last accessed Mar. 16, 2017). 
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a. The RH Program Is a Decades-Long Program with Many Phases 

Utah's SIP was not a one-time event, but reflects one stage in a long-term 

program intended by Congress to be phased-in over many decades. States must set 

reasonable progress goals for 1 0-year periods that establish the "uniform rate of 

visibility improvement" necessary to attain the 2064 goal. 40 C.F .R. § 

51.308( d)(l )(i)(B). States must evaluate and report progress toward their goals 

every five years, id. § 51.309(d)(10), and reevaluate all elements of their SIPs and 

reasonable progress analyses every 1 0-years, including consideration of potential 

additional controls on affected sources, id. §§ 51.309( d)(1 ); 51.308(f). Between 

both the comprehensive SIP revisions and the progress reports, states and EPA will 

conduct many reevaluations and revisions to ensure the uniform rate of 
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improvement is achieved by 2064, as Congress intended. EPA's use of the Final 

Rule to front-load as many retrofits and pollution controls as possible in the first 

planning period is inconsistent with the RH Program. Such efforts undermine the 

RH Program's stated intent to achieve better visibility through future advances in 

new technology and the periodic phase-out of older sources over time. 6 See 

Regional Haze Regulations, 64 Fed. Reg. 35,714,35,732 (July 1, 1999). 

b. BART and BART Alternatives 

Under 40 C.F.R. § 51.308, each state must submit a SIP during the first 

planning period "containing emission limitations representing BART" for each 

BART -eligible source. !d. § 51.308( e). The CAA requires states to consider five 

statutory "BART" factors when determining what emissions controls constitute 

BART: (1) "[T]he costs of compliance," (2) "the energy and nonair quality 

environmental impacts of compliance," (3) "any existing pollution control 

technology in use at the source," ( 4) "the remaining useful life of the source," and 

6 Other CAA programs address the need to impose near-term emission reductions 
and/or installation of state-of-the-art emission control technology in certain 
circumstances. For example, every "major modification" at an existing power 
plant that will cause a significant net emissions increase requires a Best Available 
Control Technology("BACT")review. 40 C.F.R. § 52.21. Ifthe BACT 
requirement is triggered, which by definition is more stringent than a BART 
requirement, it can compel a source to make significant upgrades to emission 
controls. 
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( 5) "the degree of improvement in visibilit/ which may reasonably be anticipated 

to result from the use of such technology." 42 U.S.C. § 7491(g)(2). Congress 

requires states to consider and weigh these five BART factors because states are 

better positioned to balance the improvement of scenic views over time against the 

cost of emission controls, the remaining life of a source, energy and environmental 

factors, etc. 

Alternatively, a state "may opt to implement ... an emissions trading 

program or other alternative measure" in lieu of establishing BART if it can 

demonstrate that the alternative would result in "greater reasonable progress than 

would be achieved through the installation and operation of BART." 40 C.F.R. § 

51.308(e)(2). 8 This is typically called a "BART alternative." Section 

308( e )(2)(i)(E) provides that a state may demonstrate "greater reasonable progress" 

for a BART alternative either "under paragraph ( e )(3) of this section," which 

provides two quantitative tests (emissions reductions or 98th percentile visibility 

modeling), or using a qualitative test that is ''based on the clear weight of 

7 The CAA and related regulations establish the "deciview" ("dv") as the unit by 
which visibility improvement is determined. One dv is intended to reflect actual 
human perception of visibility. 64 Fed. Reg. at 35,725-26. 

8 The use of BART alternatives has been upheld as a permissible interpretation of 
the CAA's purpose and requirements. See Uti!. Air Regulatory Grp. v. EPA, 471 
F.3d 1333, 1340 (D.C. Cir. 2006) (considering the Clean Air Interstate Rule cap
and-trade program as a BART alternative). 
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evidence that the trading program or other alternative measure achieves greater 

reasonable progress [than BART]." !d. § 51.308( e)(2)(i)(E) (emphasis added). 

EPA's regulations allow states full discretion to choose any one of these three 

options, and EPA has made clear that the "clear weight of evidence" ("CWE") 

qualitative test is an alternative to the quantitative ( e )(3) tests, and not a 

replication. See 71 Fed. Reg. 60,612, 60,622 (BART regulation revisions, Oct. 13, 

2006); see also WildEarth Guardians v. EPA, 770 F.3d 919,934 (lOth Cir. 2014). 

The EPA's regulations do not specify how to conduct the CWE test, but 

EPA has explained that states may "use of all available information and data which 

can inform a decision while recognizing the relative strengths and weaknesses of 

that information in arriving at the soundest decision possible." 71 Fed. Reg. at 

60,622. "All available information and data" has been interpreted in other 

rulemakings, court decisions, and guidance documents to include policy 

considerations, qualitative considerations, and cost and timing considerations. See, 

e.g., WildEarth, 770 F.3d at 934-35; 70 Fed. Reg. 44,154,44,158 (proposed 

BART regulation revisions, Aug. 1, 2005) (presenting the CWE purpose "to 

evaluate both air quality modeling results and other policy considerations'') 

(emphasis added). BART alternatives were designed to promote flexibility, long

term planning, innovation, and lower compliance costs. See, e.g., 71 Fed. Reg. at 
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60,614 (explaining that alternatives will promote "flexibility" to achieve "greater 

progress" "in the most cost-effective manner practicable"). 

c. EPA Found Utah's BART Alternative Approvable 

As explained above, a state may implement BART or a BART alternative. 

Either satisfies the CAA. Utah chose to implement a BART alternative. In doing 

so, it followed the applicable CAA statutes and regulations. In the proposed rule, 

EPA admitted Utah's BART Alternative contained the requirements "necessary" 

for EPA approval. 81 Fed. Reg. 2,004, 2,021 (proposed Jan. 14, 2016) [JA_] 

("Proposed Rule") (proposing to approve Utah's SIP based on an evaluation of 

"[a ]11 general SIP requirements contained in CAA section 110, other provisions of 

the CAA, and our regulations applicable to this action"). In fact, EPA proposed 

approval of the Utah BART Alternative "based on an evaluation ofUtah's regional 

haze SIP submittals against the regional haze requirements at 40 CFR §§ 51.300-

09 and CAA sections 169A and 169B." Id. EPA admitted in the Proposed Rule 

that the Utah Bil1F'-T .LA1lternative \:vas approvable based on nine different metrics 

that Utah analyzed under the regional haze regulations. The nine metrics included 

several metrics measuring visibility, including CALPUFF modeling of the 98th 

percentile days of highest visibility impact ("98% Metric"), as well as metrics 

encompassing monitoring data, costs, energy, and environmental considerations. 

EPA's finding that Utah's evaluation of these metrics satisfied the CAA's 
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"applicable requirements" stands in sharp contrast to EPA's subsequent, illegal 

rejection of the Utah BART Alternative. 

II. P ACIFICORP'S FACILITIES AND THE REGIONAL HAZE 
PROGRAM 

PacifiCorp is the majority owner and operator of Hunter Units 1 and 2, and 

the owner and operator of Huntington Units 1 and 2, which constitute the four 

coal-fired electrical generating units in Utah that are subject to BART under the 

RH Program ("BART Units"). PacifiCorp is also owner/operator of Hunter Unit 3 

and the now-closed Carbon Units 1 and 2 (collectively"non-BART Units"), which 

are included in the Utah BART Aiternative. The eiectricai capacity and energy 

produced by the BART Units and Hunter Unit 3 help serve the needs of 

PacifiCorp's 1.8 million customers in six western states. The BART Units and 

Hunter Unit 3 are an integral and essential power generation resource for the 

customers ofPacifiCorp. Hunter Unit 2 similarly serves the customers ofDeseret 

Generation & Transmission Cooperative ("DG&T") 9 and Utah Associated 

Municipal Power Systems_Io Hunter Unit 1 also serves the customers of Utah 

Municipal Power Agency _II The BART Units and Hunter Unit 3 directly employ 

9 DG&T owns an undivided 25.1% interest in Hunter Unit 2. 

Io UAMPS owns an undivided 14.582% interest in Hunter Unit 2. 

II UMPA owns an undivided6.25% interest in Hunter Unit 1. 
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approximately 370 people, and contribute approximately $7.9 million annually in 

property taxes to the state ofUtah. PacifiCorp's Motion for Stay, PacifiCorp v. 

EPA, No. 16-9542, Ex. D ,-riO (lOth Cir. Oct. 28, 2016) (Declaration of Chad 

Teply) (hereinafter "Teply Decl."). 

The BART Units have been regulated by the RH Program for years. Utah 

submitted a SIP revision to EPA in September of 2008 with NOx BART 

determinations for the BART Units ("2008 SIP"). See 77 Fed. Reg. 74,355, 74,355 

-56 (Dec. 14, 2012) (referencing and partially disapproving Utah's 2008 SIP 

revision). Utah rejected the installation of selective catalytic reduction ("SCR") 12 

as NOx BART for the BART Units because the excessive cost and environmental 

impacts of SCR were not justified by the presumed visibility benefits. Instead, 

Utah found that low NOx burners with separated overfire air ("LNB/SOFA") 13 

were the appropriate BART controls. See 77 Fed. Reg. at 28,841. 

Because the 2008 SIP became Utah law, PacifiCorp was legally required to 

install the state's determinationforNOx BiU~~T ofLNB/SOFil~ at the BiU~~T Units. 

Through proactive planning, PacifiCorp began these installations in 2006 and 

12 SCR is a NOx emissions control technology added to the power plants 
downstream from the combustion process. 

13 LNB/OF A/SOFA are NOx emissions control devices built into the combustion 
process. 
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completed them in 2014, as required by the 2008 SIP. 14 The installation of 

LNB/SOF A at the BART Units between 2006 and 2014 reduced total NOx 

emissions by approximately 11,000 tons annually. Teply Decl. ,-r13 [JA_]. 

In 2012, responding to a consent decree with WildEarth Guardians 

compelling action on Utah's 2008 SIP, and over the objections ofUtah and 

PacifiCorp, EPA disapproved the State's 2008 BART determinations for NOx and 

PM10. See 77 Fed. Reg. at 74,355. EPA did not issue a FIP at that time. Instead, 

Utah worked closely with EPA to develop a solution that would meet the 

applicable requirements of the CAA and satisfy EPA demands for NOx BART. 

In 2015, Utah submitted the revised SIP-at EPA's request-including the 

Utah BART Alternative for NOx. In addition to the same NOx controls already 

installed pursuant to the 2008 SIP, the Utah BART Alternative required additional 

NOx emission reductions at the three Utah non-BART Units: (i) Hunter Unit 3 

(installation of LNB/SOF A); (ii) Carbon Unit 1 (closure); and (iii) Carbon Unit 2 

(closure). The required closure of the Carbon po\:ver plant resulted in further 

emission reductions for PM and S02. Teply Decl. ,-r,-r16-17 [JA_]. The 

additional, annual emission reductions from these three Utah non-BART Units 

totaled approximately 4,900 additional tons ofNOx, as well as approximately 8,000 

14 The total cost of the LNB/SOFA installations for all BART Units was 
approximately $40 million. Teply Decl. ,-r13 [JA_]. 
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additional tons ofS02, and 570 additional tons ofPM. These non-BART Units 

emissions reductions are in addition to the NOx reductions from the 2008 SIP, all 

of which will continue in the future. !d. ,-r17 [JA_]. Absent the Utah BART 

Alternative, there would have been no regional haze requirement to achieve these 

added, non-BART Units emissions reductions and resulting visibility 

improvements. 

However, EPA rejected Utah's BART Alternative and imposed a FIP that 

requires installation of SCRs at the BART Units. PacifiCorp has projected that 

installation of the FIP's BART requirements will cost in excess of$700 million, 

with an additional increase in annual operating and maintenance costs of 

approximately $6 million per year (which does not include the millions needed 

every four years for SCR catalyst replacement). PacifiCorp has invested heavily in 

pollution control equipment at the BART Units since 2006, spending 

approximately $500 million to install NOx, PM, and S02 emissions control 

equipment. Id. ,-r21 [LA~_]. 

STANDARD OF REVIEW 

Under the Administrative Procedure Act ("AP A"), final agency action must 

be set aside if it is "arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law." 5 U.S.C. § 706(2)(A). The AP A also provides "[t]o the 

extent necessary to decision and when presented, the reviewing court shall decide 
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all relevant questions of law, interpret constitutional and statutory provisions, 

and determine the meaning or applicability of the terms of an agency action." 

!d. § 706 (emphasis added). The "arbitrary and capricious" standard is the 

standard of review for EPA action under the CAA. See Oklahoma v. EPA, 723 

F.3d 1201, 1211 (lOth Cir. 2013). This standard cannot, however, be applied in a 

vacuum. See, e.g., Barnum Timber Co. v. EPA, 835 F. Supp. 2d 773, 778-79 (N.D. 

Ca. 2011) (holding "[t]he context ofthe Clean Water Act and the EPA's 

involvement in its implementation provides greater clarity" to the arbitrary and 

capricious standard of review). Thus, this Court must consider the context of the 

CAA in which EPA has acted. 

The governing statute for SIP review in the CAA mandates that "[EPA] 

shall approve such [SIP] submittal as a whole if it meets all of the applicable 

requirements of this chapter." 42 U.S.C. § 7410(k)(3) (emphasis added). Here, 

the "applicable requirements" relevant to Utah's BART Alternative and FIP are 

found in the regional haze statutes and regulations. See, e.g., 42 U.S.C. § 

749l(b)(2) (requiring states to adopt a SIP that contains "such emission limits, 

schedules of compliance and other measures as may be necessary to make 

reasonable progress toward meeting the national goal"); id. § 749l(g)(l) (defining 

"reasonable progress" by reference to certain factors); id. § 7 491 (g)(2) (requiring 

that BART be determined by weighing and considering the five BART factors); 40 
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C.F .R. § 51.308( e) (detailed BART and BART alternative section of the regional 

haze regulations). 

Therefore, it is arbitrary and capricious for EPA to disapprove a SIP that 

meets the CAA' s "applicable requirements," as EPA did here. 

I. EPA MUST RESPECT THE BROAD DISCRETION CONGRESS 
GRANTED STATES TO MAKE BART DETERMINATIONS 

Congress made clear that states have considerable discretion in determining 

BART. Congress twice stated in the CAA that BART is "determined by the 

State." 42 U.S.C. § 7491(b)(2)(A). The CAA also declares the "State ... shall 

take into consideration" the five BART factors. Id. § 749l(g)(2). Likewise, EPA's 

BART Guidelines explain, "States identify the level of control representing BART 

after considering the factors." 40 C.F.R. pt. 51, app. Y § I(E)(2) (emphasis added). 

Additionally, EPA recognized the states' broad discretion in the Preamble to the 

BART Guidelines, stating that "how states make BART determinations or how 

they determine which sources are subject to BART" are among the issues "where 

the Act and legislative history indicate that Congress evinced a special concern 

with [e]nsuring that States would be the decision makers." 70 Fed. Reg. at 

39,137 (emphasis added). Importantly, EPA regulations also acknowledge that, in 

making BART determinations, "States are free to determine the weight and 

significance to be assigned to each factor." !d. at 39,123 (emphasis added); see 

also 40 C.F.R. pt. 51, app. Y § IV(D)(5). 
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In contrast, EPA's role is to provide "guidelines" for the states to use when 

creating SIPs. 42 U.S.C. § 7491(b)(1). EPA also reviews SIPs to determine 

whether a SIP contains "such emission limits, schedules of compliance and other 

measures as may be necessary to make reasonable progress toward meeting the 

national goal." 42 U.S.C. § 7491(b)(2) (emphasis added); see also Oklahoma, 723 

F .3d at 1207-08 (confirming EPA's authority to review SIPs for compliance with 

regional haze statutes, regulations, and guidelines). 

Thus, EPA may only reject a state's determination when the "determination 

is 'not based on a reasoned analysis"' that ensures "statutory requirements are 

honored." Alaska Dep 't of Envtl. Conservation v. EPA, 540 U.S. 461, 489-91 

(2004) (hereinafter "ADEC'). This means that EPA must approve a SIP when its 

only disagreement with the SIP is how the state balanced the various elements 

required by the statutes and regulations. See Oklahoma, 723 F.3d at 1209 

(upholding EPA's decision, in part, because "EPA did not reject the petitioners' 

Bil1F'-T determination because it disagreed \:vith the \:vay it balanced the five 

factors"); Texas v. EPA, 829 F.3d 405,427-28 (5th Cir. 2016). 

Here, if this Court finds that Utah's SIP meets the requirements of the 

applicable statutes and regulations, and is supported by the record, then this Court 

must reverse EPA's disapproval ofUtah's SIP. 
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II. THIS COURT SHOULD AFFORD EPA LESS DISCRETION IN ITS 
REVIEW OF EPA'S REJECTION OF THE UTAH SIP 

This Court has recognized that "EPA has less discretion when it takes 

actions to reject a SIP than it does when it promulgates a FIP." Oklahoma, 723 

F.3d at 1213, n.7. This higher standard aligns with the Supreme Court's direction 

that when reviewing EPA's rejection of a determination entrusted to a state, "the 

production and persuasion burdens remain with EPA" to show "[ w ]hether the state 

agency's ... determination was reasonable, in light of the statutory guides and the 

state administrative record." ADEC, 540 U.S. at 494. As the Supreme Court 

emphasized, EPA shouid act oniy in the "unusuai case" in which a state has acted 

arbitrarily. !d. at 491. Congress left no doubt that BART decision-making 

authority lies with the states. See, e.g., Am. Corn Growers Ass 'n v. EPA, 291 F.3d 

1, 8-9 (D.C. Cir. 2002). Thus, EPA carries the burden to convince this Court 

through record review that Utah's SIP did not meet the statutory requirements. 

III. THIS COURT SHOULD APPLY THE ARBITRARY AND 
CAPRICIOUS STANDARD IN ITS REVIEW OF EPA'S FIP 

EPA's disputed actions in the Final Rule are subject to "arbitrary and 

capricious" review under the APA. See Oklahoma, 723 F.3d at 1213, n.7; 5 U.S.C. 

§ 706(2)(A). Agency action is arbitrary and capricious if"the agency has relied on 

factors which Congress has not intended it to consider, entirely failed to consider 

an important aspect of the problem, offered an explanation for its decision that runs 
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counter to the evidence before the agency, or if the agency action is so implausible 

that it could not be ascribed to a difference in view or the product of agency 

expertise." Wyoming v. US. Dep't of Agric., 661 F.3d 1209, 1227 (lOth Cir. 2011) 

(internal quotation marks omitted). Agencies like EPA have an obligation "to 

follow their own regulations, procedures, and precedents, or provide a rational 

explanation for their departures." City of Colorado Springs v. Solis, 589 F.3d 

1121, 1132 (lOth Cir. 2009) (citation omitted). At a minimum, the Court "must 

determine whether the agency considered the relevant data and rationally explained 

its decision." Ariz. Pub. Serv. Co. v. EPA, 562 F.3d 1116, 1122 (lOth Cir. 2009). 

IV. CHEVRON DEFERENCE HAS LIMITED APPLICATION IN THIS 
APPEAL 

This Court must determine whether EPA's interpretations of the CAA in the 

Final Rule are subject to the standard in Chevron, USA., Inc. v. Natural Res. Def 

Council Inc., 467 U.S. 837 (1984). Under that standard, '"[i]fthe statute is clear, 

we apply its plain meaning' and the inquiry ends." Ariz. Pub. Serv. Co., 562 F.3d 

at 1123 (quoting Qwest Corp. v. FCC, 258 F.3d 1191, 1199 (lOth Cir. 2001)). As 

explained above, the CAA Regional Haze provisions at issue are "clear," both in 

spelling out required considerations for BART determinations and in giving states 

tremendous discretion in adopting BART alternatives. See ADEC, 540 U.S. at 

489-91; North Dakota v. EPA, 730 F.3d 750,764 (8th Cir. 2013). Therefore, this 
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Court should not defer to EPA's interpretations of the CAA, but instead should 

apply the plain meaning of the CAA provisions at issue. 

SUMMARY OF ARGUMENT 

EPA took two distinct actions here that are arbitrary and capricious. First, 

EPA illegally disapproved Utah's BART Alternative, even though it met all 

applicable CAA requirements, was reasoned and supported, and fell within Utah's 

discretionary regional haze responsibilities. EPA's disapproval resulted from EPA 

unlawfully requiring Utah's BART Alternative to comply with EPA's preferences, 

including applying an incorrect CWE test and disregarding Utah's evidentiary 

support and sound reasoning. 

Second, EPA issued a replacement FIP for the BART Units that did not meet 

the applicable CAA requirements, including the five- factor BART analysis 

required by statute. EPA's replacement ofNOx BART determinations is also 

contrary to EPA's earlier stated positions and evidence in the record. 

ARGUMENT 

I. EPA ILLEGALLY REJECTED UTAH'S BART ALTERNATIVE 

As described supra, the RH Program requires each state to develop a SIP to 

make reasonable progress towards the national goal of natural visibility at Class I 

areas. 42 U.S.C. § 769l(b )(2). Part of a state's first regional haze SIP must 

include emission controls representing BART for eligible sources that contribute to 
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visibility impairment at affected Class I areas. 40 C.F .R. § 51.308( e). However, a 

state may select an alternative measure in place of the BART controls if it can 

demonstrate that the alternative would result in "greater reasonable progress" than 

BART. !d.§ 51.308(e)(2). 

States may make the "greater reasonable progress" demonstration through 

one of three ways: (i) a quantitative emissions reduction test; (ii) a quantitative 

visibility modeling test; or (iii) a qualitative test "based on the clear weight of 

evidence that the trading program or other alternative measure achieves greater 

reasonable progress [than BART]." !d. § 51.308( e)(2)(i)(E) (emphasis added). 

EPA and this Court have made clear that the CWE test differs from-and is a 

qualitative alternative to-the two quantitative tests, and that it provides a lawful 

way for states to meet the applicable requirements of the RH Program. 71 Fed. 

Reg. at 60,622; WildEarth, 770 F.3d at 934. However, for the Utah SIP, EPA 

departed from these established requirements and rejected Utah's legally- and 

factually-supported Bil1F'-T .LA1ltemative. 

a. EPA Illegally Revised the CWE Test, Materially Biasing Its 
Disapproval of the Utah BART Alternative. 

EPA acknowledges that the CWE test is flexible. Indeed, EPA has found 

that data and information such as quantitative modeling and monitoring, capital 

costs, policy, and timing of emission reductions to be reasonable considerations 

under the CWE test. See, e.g., 79 Fed. Reg. 33,438, 33,439 (Washington, Jun. 11, 
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2014) (EPA conducted an affordability analysis for a Washington BART 

alternative); WildEarth, 770 F.3d at 933-35 (approving use of qualitative 

considerations in CWE tests for BART alternatives in Utah, Wyoming, and New 

Mexico). 

Yet in evaluating Utah's BART Alternative, EPA applies the CWE test in an 

inflexible, narrow, and never-before-introduced manner-" clearly demonstrated .. 

. greater visibility benefits" (hereinafter referred to as the "Visibility-Only Test"). 

81 Fed. Reg. at 43,897 [JA_]. Such terminology is not found anywhere in the 

BART alternative rule. See 40 C.F .R. § 51.308( e )(2)(i)(E) (referring to "greater 

reasonable progress than would be achieved through the installation and 

operation of BART," not "greater visibility benefits") (emphasis added). 

EPA's illegally-revised Visibility-Only Test ("clearly demonstrated ... 

greater visibility benefits") conflicts with the regional haze statute, regulations, 

EPA guidance, and a binding decision by this Court, which held that the CWE test 

should use ''all available information" to demonstrate ''reasonable progress," 

including "consideration of qualitative evidence." See WildEarth, 770 F .3d at 

934-35. The Supreme Court has explained that, when introducing a new test or 

policy, such as the Visibility-Only Test, "the agency must at least display 

awareness that it is changing position ... [and] a reasoned explanation is needed 

for disregarding facts and circumstances that underlay or were engendered by the 
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prior policy." See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117,2126 

(2016) (internal quotation marks omitted). EPA does not even attempt to fulfill 

these requirements in the Final Rule. 

1. EPA's Visibility-Only Test violates the regional haze statute 
by narrowing the statutory definition of "reasonable 
progress." 

The regional haze regulations clearly explain a CWE analysis must consider 

whether the alternative results in "greater reasonable progress than ... BART." 

40 C.F.R. § 51.308(e)(2)(i)(E) (emphasis added). And Congress clearly defined 

how "reasonable progress" must be determined, instructing EPA that: 

in determining reasonable progress there shall be taken into 
consideration the costs of compliance, the time necessary for 
compliance, and the energy and nonair quality environmental 
impacts of compliance, and the remaining useful life of any existing 
source subject to such requirements. 

42 U.S.C. § 7491(g)(1) (emphasis added). 

In the Final Rule, EPA departed from this Congressional definition of 

"reasonable progress" and replaced it with the narrow Visibility-Only Test, as 

expressed in EPA's Response to Comments: "The weight-of-evidence analysis 

answers just this question-whether the Alternative will clearly result in greater 

visibility benefits." EPA Response to Comments ("RTC") at 39 [JA_] (emphasis 

added). This departure from the CWE test, as it is described in the regulations, 

flouts the statutory definition of"reasonable progress" by excluding consideration 
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of, among other data, "the costs of compliance" and "the energy and nonair quality 

environmental impacts of compliance." See 42 U.S.C. § 7491(g)(1). By statute, a 

"reasonable progress" analysis, and by extension a "greater reasonable progress" 

analysis, must allow a state to consider both the cost and environmental impact 

factors consistent with the statutory definition. EPA cannot prohibit a state from 

doing that by implicitly redefining "reasonable progress." See also infra Argument 

§ I.b and c. 

n. The Visibility-Only Test contradicts the regional haze 
regulations. 

In addition to contradicting the regionai haze statute, EPA's appiication of 

the new Visibility-Only Test departs from existing regulations. EPA conducted 

rulemaking that established the CWE test as "an alternative to the [quantitative] 

methodology of section 51.308(e)(3)." 71 Fed. Reg. at 60,622. The (e)(3) 

methodology allows states to demonstrate an alternative is allowable by either: ( 1) 

showing the alternative would produce "greater emission reductions" than BART; 

or (2) using dispersion modeling to show average overall "improvement in 

visibility" over BART. 40 C.F.R. § 51.308(e)(3). 

EPA introduced the CWE test as a third alternative methodology that 

differed from the ( e)(3) options by "mak[ing] use of all available information 

and data which can inform a decision while recognizing the relative strengths and 

weaknesses of that information in arriving at the soundest decision possible." 71 
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Fed. Reg. at 60,622 (emphasis added). EPA created BART alternatives because 

they "have the potential to achieve greater progress towards the national visibility 

goals than more traditional approaches to regulation, and to do so in the most 

cost-effective manner practicable." !d. at 60,614 (emphasis added). While 

visibility benefits are certainly the over-arching goal of an alternative, the regional 

haze regulations do not support EPA's new, cramped Visibility-Only Test that 

reduces the CWE test to a clone of the quantitative ( e )(3) modeling requirement. 

111. EPA's application of the Visibility-Only Test contradicts 
past practice and evidence before the agency. 

EPA's previous ruiemakings have not appiied the Visibiiity-Oniy Test, 

instead relying on the much broader and inclusive CWE test that considers "all 

available information." Several states have used the CWE test to gain EPA's 

approval for BART alternatives. An example familiar to this Court is the S02 

BART alternative that EPA approved for Utah, Wyoming, and New Mexico, and 

which this Court reviewed and upheld in the WildEarth case. See WildEarth, 770 

F.3d at 933-34 (finding qualitative factors appropriate as CWE evidence, such as 

the inclusion of non-BART and new sources of emissions, creating a "mass-based" 

cap for aggregate emissions, and encouraging early reductions in emissions). 

In the WildEarth case, EPA successfully argued before this Court that, 

"[BART alternatives, such as cap-and-trade] programs promote flexibility, long-

term planning, innovation, and lower compliance costs-'policy considerations' 
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which EPA may properly assess under the 'clear weight of the evidence' 

standard when comparing BART to a BART-alternative." Brief of Respondent 

EPA, WildEarth, No. 13-9510, at 42 (lOth Cir. Dec. 6, 2013)(emphasis added) 

(hereinafter "EPA WildEarth Br."). And yet EPA rejects Utah's consideration of 

these same metrics now. This Court should not allow EPA to apply the CWE test 

to approve Utah's S02 BART alternative, and then apply a different, Visibility

Only Test to disapprove Utah's NOx BART Alternative. Such action is a prime 

example of an arbitrary and capricious decision. 

EPA has approved other states' CWE analyses without applying a Visibility

Only Test. For Connecticut, EPA approved the state's CWE analysis even though 

Connecticut had "difficulty directly showing that their alternative program would 

necessarily result in greater reasonable progress." 77 Fed. Reg. 17,367, 17,378 

(proposed Mar. 26, 2012). Connecticut's CWE test did not require ( e)(3) (i.e. 98th 

percentile) modeling, id., but relied instead on early emissions from an existing 

state NOx program in place since 1994, as \:veil as the sources' minimal projected 

impacts on Class I areas, and an existing statewide seasonal emission cap, id. at 

17,378-79. See also 79 Fed. Reg. 39,322 (July 10, 2014) (final rule). 

For North Carolina, EPA found several of the state's CWE factors weighed 

in favor of approval, including application of the alternative to non-BART units; 

recognizing early emission reductions; lower projected S02 and NOx emissions; no 
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emissions shifting; and incorporating benefits from an existing state program that 

had required SCR for many, but not all, units. 81 Fed. Reg. 19,519, 19,524 

(proposed Apr. 5, 2016). EPA also accepted North Carolina's consideration of the 

costs of compliance for those units where North Carolina determined that SCR 

should not be required. !d. Like Connecticut, North Carolina was not required to 

provide (e)(3) modeling. !d.; see also 81 Fed. Reg. 32,652 (May 24, 2016) (final 

rule approving North Carolina's CWE evaluation of the alternative). In none of 

these CWE evaluations did EPA discuss or impose a Visibility-Only Test. 

Yet EPA's application of the Visibility-Only Test to Utah's BART 

Alternative resulted in the opposite conclusion from Utah's application of the 

CWE test. See Utah Preliminary Brief at 23-42 (hereinafter "Utah Br.") 

(describing Utah's analysis of the nine metrics and application of the CWE test to 

determine that the Alternative achieved greater reasonable progress than BART). 

In rejecting Utah's BART Alternative, EPA relied on the Visibility-Only Test to 

ignore or distort the evidence from several ofUtah's metrics, and to ultimately 

determine that the $700 million SCR system that Utah had now twice rejected as 

BART somehow provided greater reasonable progress than Utah's BART 

Alternative. See 77 Fed. Reg. at 74,369 (Utah's first finding rejecting SCR as 

BART). 
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Courts have found procedural error where, as here, "vital assumptions" 

regarding the basis for EPA's new test (Visibility-Only Test) do not conform to the 

governing statute and EPA's own regulations, and the agency's subsequent 

justification has not been subject to notice-and-comment rulemaking. See New 

Jersey v. EPA, 517 F.3d 574,583-84 (D.C. Cir. 2008) (vacatingEPArulemaking 

that "nullifie[ d]" provisions of the CAA). In addition, EPA has an obligation to 

rationally consider all relevant data. See Ariz. Pub. Serv. Co., 562 F.3d at 1122. 

EPA's application of its Visibility-Only Test to Utah's BART Alternative excluded 

consideration of all the relevant data, and therefore is arbitrary and capricious. 

b. EPA's Rebuff of Utah's Consideration of Statutory Cost Issues Is 
Fatal to Its Rejection of Utah's BART Alternative. 

EPA's refusal15 to consider Utah's evidence of significant comparative cost 

savings from the Utah BART Alternative is "not in accordance with law." 5 

U.S.C. § 706(2). When EPA compared the "reasonable progress" from Utah's 

BART Alternative to the SCR BART Benchmark (EPA's preferred option), EPA 

purposely ignored the hundreds of millions of dollars difference in capital and 

15 EPA claims the cost difference of at least $500 million (PacifiCorp 's estimates 
are over $700 million) had no "direct bearing on whether the BART Alternative 
achieves greater reasonable progress" and was not "material." 81 Fed. Reg. at 
43,901 [JA_]. Nowhere in its Final Rule does EPA assert that cost information 
was not available or was not a part of "all available information and data." 
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operating costs that Utah had considered.16 As discussed above, the Utah BART 

Alternative standard requires "greater reasonable progress than ... BART," 40 

C.F.R. § 51.308(e)(2)(i)(E), and the CAA instructs that "determining reasonable 

progress"17 for any regional haze action requires consideration of "the costs of 

compliance," 42 U.S.C. § 7491(g)(1). EPA has also "sanctioned consideration of 

'all available information"' when using the CWE standard. WildEarth, 770 F.3d at 

934 (citing 71 Fed. Reg. at 60,622). Thus EPA violated the clear language of the 

regional haze statute and rules by refusing to consider the enormous cost difference 

that Utah concluded was significant. 

16 After refusing to consider comparative costs as part of the CWE test, EPA takes 
a protective position by claiming that it nevertheless did consider costs. R TC at 3 8 
[JA _]. To be clear, EPA refused to consider an over $500/$700 million 
difference between Utah's BART Alternative and the BART Benchmark/EPA 
FIP. "[S]tating that a factor was considered ... is not a substitute for considering 
it." WildEarth Guardians v. EPA, 759 F.3d 1064, 1073 (9th Cir. 2014) (internal 
quotation marks omitted). Any argument that EPA meaningfully considered costs 
is unsupported. Moreover, having conceded that the consideration of cost in some 
fashion for a Utah BART Alternative is "consistent with the CAA and RHR," and 
that "cost effectiveness is an important justification for allowing States to propose 
alternatives," RTC at 38-39 [JA_], EPA never rationally explains why Utah's 
consideration of the comparative costs between the Utah BART Alternative and 
the BART Benchmark, totaling hundreds of millions of dollars, is not also 
"consistent with the CAA and RHR." 

17 The regional haze statute requires each SIP (regardless of whether it includes 
BART, a BART Alternative, etc.) to "contain such emission limits, schedules of 
compliance and other measures as may be necessary to make reasonable 
progress." 42 U.S.C. § 7491(b)(2) (emphasis added). 
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Instead, EPA improperly narrowed the statutory "reasonable progress" 

language to "greater visibility improvement," and used this faulty construction to 

claim a cost difference of over $500/$700 million, "is not material to our action." 

81 Fed. Reg. at 43,901 [JA_]. Utah's evaluation of whether the Utah BART 

Alternative makes "greater reasonable progress" than BART allows Utah to 

compare the two options and, by statute, their comparative costs. By rejecting 

Utah's analysis of these statutory "reasonable progress" factors, EPA effectively 

wrote "reasonable" out of the "reasonable progress" statute and the CWE 

regulation. 

This Court implicitly confirmed that it is within Utah's discretion and 

authority to consider costs of a BART alternative to determine reasonable progress: 

'"Reasonable progress' is measured by comparing 'the costs of compliance, the 

time necessary for compliance, ... the energy and nonair quality environmental 

impacts of compliance, and the remaining useful life of any existing [regulated] 

source' (known as the 'four factors')." WildEarth, 770 F.3d at 924 n.3 (emphasis 

added) (quoting 42 U.S.C. § 7491(g)(1); 40 C.F.R. § 51.308(d)(1)(i)(A)). 

Moreover, in the WildEarth appeal, EPA represented to this Court that 

comparing costs between BART and a BART alternative is an appropriate policy 
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consideration under the CWE test. 18 EPA specifically stated that "lower 

compliance costs" are "policy considerations' which EPA may properly assess 

under the 'clear weight of the evidence' standard when comparing BART to a 

BART -alternative." EPA WildEarth Br. at 42 (emphasis added). Thus Utah's 

assessment of "lower compliance costs" for the Utah BART Alternative over 

BART complied with the regional haze statutes and regulations, as well as EPA's 

past representations to this Court. See, e.g., Staff Review at 27 [JA_]. But, EPA 

reversed its position (from the one expressed supporting Utah's S02 BART 

alternative in WildEarth ), and rejected the Utah NOx BART Alternative, falsely 

claiming: "EPA has always interpreted this [weight-of-evidence] provision as 

evaluating the visibility benefits to be gained by the BART alternative only, an 

evaluation in which consideration of costs ... has no role." Respondents' Opp'n 

to the Motions to Stay the Final Rule, Utah v. EPA, No. 16-9541, at 40 (lOth Cir. 

Dec. 16, 2016) (emphasis added). This Court should reject EPA's newly-minted, 

18 In a recent CAA case, the Supreme Court rejected similar attempts by EPA to 
ignore cost through a skewed statutory reading. Even in a statute where the cost 
consideration requirement was not clearly articulated, the Court found "EPA 
strayed far beyond those bounds when it read§ 7412(n)(l) to mean that it could 
ignore cost when deciding whether to regulate power plants." Michigan v. EPA, 
135 S. Ct. 2699, 2707 (2015). The principle of Michigan that costs cannot be 
ignored applies with even more force here. See U AMPS Brief. 
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inconsistent position on costs, 19 which is another clear example of EPA's arbitrary 

and capricious conduct related to the Final Rule. 

Because the language of the regional haze statute is clear, this Court should 

give no weight to EPA's recently-revised interpretations of that statute. "If a 

statute is clear and unambiguous, the court must interpret the statute to effect the 

unambiguous intent of Congress, regardless of the interpretation given to the 

statute by an administrative agency with responsibility for enforcement." Mt. 

Emmons Min. Co. v. Babbitt, 117 F.3d 1167, 1170 (lOth Cir. 1997). EPA's failure 

to consider the comparative costs as required by the statute is fatal to its rejection 

ofUtah's BART Alternative. 

c. EPA's Rejection of Utah's Consideration of Statutory 
Energy/Environmentallmpacts Is Fatal to Its Denial of Utah's 
BART Alternative. 

As with costs, EPA's refusal to consider energy I environmental impacts as 

part of its evaluation of the Utah BART Alternative is similarly fatal to EPA's 

ultimate determinations in the Final Rule. See, e.g., WildEarth, 770 F.3d at 924 

n.3. Energy and non-air environmental impacts are also statutory factors identified 

in the statutory"reasonableprogress"definition. 42 U.S.C. § 749l(g)(l). EPA 

19 This Court should estop EPA from assuming the contrary position here. 
"[W]here a party assumes a certain position in a legal proceeding, and succeeds in 
maintaining that position, he may not thereafter, simply because his interests have 
changed, assume a contrary position .... " New Hampshire v. Maine, 532 U.S. 
742, 749 (2001). 
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recognized "the Utah BART Alternative would avoid an annual energy penalty of 

approximately $2 million [from SCR]." 81 Fed. Reg. at 2,024 [JA_]. 

Additionally, Utah provided information that the Utah BART Alternative would 

avoid environmental impacts from certain solid waste, liquid, and gaseous 

discharges.20 See Staff Review at 26-27 [JA_]. Nevertheless, EPA incorrectly 

found that the comparative energy and non-air quality environmental benefits of 

the Utah BART Alternative "do not have direct bearing on whether the BART 

Alternative achieves greater reasonable progress" and are "not material." 81 Fed. 

Reg. at 43,900 [JA_]. EPA's rejection ofUtah's consideration of these statutory 

"reasonable progress" factors is arbitrary and capricious. 

d. EPA Improperly Ignored Relevant S02 Emission Reductions That 
Support the Utah BART Alternative (Annual Emissions Metric). 

Although Utah found the "annual emissions" metric supported the Utah 

BART Alternative, EPA refused to consider it in its Visibility-Only Test. 81 Fed. 

Reg. at 43,898 [JA_]. The "annual emissions" metric compares the Utah BART 

Alternative's and the BART Benchmark's aggregate reductions of three visibility-

impairing pollutants (by tons). Utah determined that the Alternative would remove 

2,856 tons per year more of combined visibility-impairing pollutants (NOx, S02, 

20 Utah introduced evidence that permanent closure of the Carbon plant under the 
Utah BART Alternative would considerably reduce environmental impacts from 
produced fly ash and waste water. Staff Review at 26-27 [JA_]. 
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and PM) than the BART Benchmark, including 8,005 tons per year more of S02 

(which all evidence indicates has the greatest year-round impact on visibility). 81 

Fed. Reg. at 2,022 [JA_]. Utah determined that the Alternative'srelatively 

smaller comparative NOx emissions increase would be offset by the much greater 

S02 and PM emissions reductions. 81 Fed. Reg. at 43,898 [JA_]. 

In the Final Rule, EPA admitted that the "annual emissions" metric "is a 

relevant concept because it relates to visibility impacts," but nonetheless rejected 

Utah's reliance on the metric because of alleged "differences in visibility impacts 

and complex interactions between pollutants [S02 and NOx]." I d. EPA claimed it 

could not "discern the overall visibility impacts of the aggregate emission 

reductions in this case without modeling." Id. 

EPA's rejection of the "annual emissions" metric is contrary to EPA's own 

evidence. See Utah Br. at 41-43. Numerous studies and government reports in the 

record show S02 emissions have a significantly greater visibility impact than NOx 

emissions at the relevant Class I areas. This means that a reduction in S02 

emissions results in a greater visibility improvement than a similar reduction in 

NOx emissions. See, e.g., Western Regional Air Partnership, Regional Haze Rule 

Reasonable Progress Report Support Document, State and Class I Area 

Summaries, at 6-11-6-16 (compare "aerosol extinction" numbers for ammonium 

sulfate and ammonium nitrate) [JA_]; Utah Div. of Air Quality, Progress Report 
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for Utah's State Implementation Plan for Regional Haze at 6 (Sep. 23, 2014 

[JA_]. 

Moreover, as Utah demonstrates in its brief, EPA agrees with the findings 

from these reports and Utah's analysis that "sulfate is the largest contributor to 

visibility impairment at the affected Class I areas," 81 Fed. Reg. at 43,900 [JA_], 

and has allowed the use of S02 emissions reductions as surrogates for NOx 

reductions for other BART alternatives. Utah Br. at 13-15, 37-39. Despite these 

admissions, EPA claims "it is not possible to discern the overall visibility impacts 

of the aggregate [annual] emission reductions in this case without modeling." 81 

Fed. Reg. at 43,898 [JA_]. Ironically, in asserting that additional modeling is 

needed to determine the visibility impacts from S02 and NOx emissions, EPA 

actually ignored Utah's analysis of its own modeling that showed S02 produced 

more reliable visibility improvements. Staff Review at 13-17 [ JA_]. 

And perhaps more importantly, if EPA believed additional modeling was 

necessary to adequately evaluate this metric, then it should have performed that 

modeling. EPA performed other modeling to address less important issues raised 

in public comments. 81 Fed. Reg. at 43,919 [JA_] ("In response to comments, 

EPA performed additional modeling analysis to assess the combined benefit of 

SCR when applied to each of the two BART units at the Hunter facility. We did 

the same for the Huntington facility."). Moreover, when faced with a lack of 
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modeling information regarding PacifiCorp's BART units in Wyoming, EPA 

performed the needed modeling to resolve the issue. 79 Fed. Reg. 5,032, 5,091 

(Jan. 30, 20 14) (After "EPA was unable to ascertain the visibility benefits of 

individual NOx controls for the PacifiCorp units from the State's modeling ... 

[EPA] developed additional modeling."). It is arbitrary and capricious for EPA to 

perform additional modeling to support its FIP, but not perform important, 

additional modeling that would support the BART Alternative. Rather, EPA idly 

declared "this metric is inconclusive," ignored Utah's modeling data, refused to do 

its own modeling, and moved on to its preferred outcome. 81 Fed. Reg. at 43,898 

[JA_]. 

EPA's position on S02 emissions and the aggregate annual emissions metric 

is contrary to the evidence and EPA's admissions. If S02 emissions are the largest 

contributor to visibility impairment, as EPA admits, id. at 43,900 [ J A_], then 

reductions of those S02 emissions will have a greater impact than NOx emissions, 

and this key metric (which EPA ignored) supports Utah's BART Alternative. 

e. EPA's Devaluation of the "Timing of Emission Reductions" 
Metric Was Arbitrary and Outcome-Determinative. 

EPA's position regarding the "early emissions reductions" metric supporting 

the Utah BART Alternative is confusing, inconsistent, and ignores available 

information. EPA and this Court have recognized that "early emission reductions" 

is an important factor to consider when analyzing whether a BART alternative 
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provides "greater reasonable progress." See WildEarth, 770 F.3d at 937; 77 Fed. 

Reg. at 74,360 (finding even though emissions under the BART alternative and 

benchmark were equal, the alternative's incentives for earlier reductions promoted 

"greater reasonable progress than BART"). 

Yet, despite EPA's acknowledgement that the "early and ongoing emissions 

reduction" metric relates to "assessing visibility impacts," EPA ignored all 

"ongoing" emissions reductions (as of the Final Rule )21 and only considered some 

of the "early" NOx emissions reductions from the Utah BART Alternative that 

occurred between 2006 and 2011. 81 Fed. Reg. at 43,900-01 [JA_] (ignoring any 

emissions reductions from LNB/SOFA installed in 2014 and the large emissions 

reductions from the closure of the Carbon power plant, admitting that "the 

emission reductions at issue are only a portion of the overall emission reductions 

claimed under the Alternative"); RTC at 34 [JA_] (limiting the "early" emissions 

reductions considered to the "emissions reductions from Hunter and Huntington 

that occurred between 2006 and 2011"). 

21 EPA admitted: 

[R ]eductions under the Utah BART Alternative will occur earlier than the 
BART Benchmark. The reductions under the Utah BART Alternative are 
required under the State SIP by August 2015 ... and would provide an early 
and on-going visibility benefit as compared to BART .... BART likely 
would be fully implemented sometime between 2019 and 2021. Therefore, 
we recognize that the reductions from the BART Alternative would occur 
before the BART Benchmark. 

81 Fed. Reg. at 2,030 (emphasis added) [JA_]. 
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EPA's actions here are contrary to its past practice. EPA has relied on 

"early and on-going emission reductions," in part, to approve several other BART 

alternatives, including the Utah and Wyoming S02 BART alternatives. See 77 

Fed. Reg. 73,926, 73,930 (Dec. 12, 2012) (Wyoming); 77 Fed. Reg. at 74,360 

(Utah); 79 Fed. Reg. 46,514, 46,517 (Aug. 8, 2014) (Navajo Nation); 77 Fed. Reg. 

34,801,34,804 (June 12, 2012) (Minnesota); 81 Fed. Reg. at 19,525 (North 

Carolina, proposed rule). Yet, for Utah's NOx BART Alternative, EPA arbitrarily 

refused to credit much of the hundreds of thousands of tons of"early and on

going" emission reductions from the Alternative. See, e.g., RTC at 136-37 [JA_] 

(illustrated in the figure at 137); 81 Fed. Reg. at 43,900 [JA _]. 

EPA's refusal to credit "early and ongoing emission reductions" after 2011 

is allegedly based on an incorrect view of the state of Utah's analysis, where EPA 

claims "Utah relied only on the NOx reductions ... that occurred between 2006 

and 2011 in arguing that the BART Alternative provides for early and ongoing 

visibility improvement . ... [\X/]e have decided to consider only those emission 

reductions that occurred between 2006 and 2011 .... " RTC at 138 [JA_]. 

Contrary to EPA's unfounded claims, Utah considered "early and ongoing 

emissions reductions" from the Utah BART Alternative after 2011. Utah Br. at 

39-41. And EPA knows Utah considered a broad range of"early and ongoing 

emissions reductions." In the proposed rule, EPA admitted the State considered 
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"early and on-going" emissions reductions after 2011. 81 Fed. Reg. at 2,012 

[JA_] (citing Utah's reliance on on-going "reductions from the August 2015 

retirement ofPacifiCorp's nearby Carbon power plant"); id. at 2,018, Table 9 

[JA_] (admitting Utah relied on reductions from controls installed from 2006-

2014 and recognizing those reductions as "on-going"). PacifiCorp also submitted 

evidence in its public comments regarding the "early and on-going" emissions 

reductions (post-2014) that EPA ignored, including the hundreds ofthousands of 

tons of emissions that have been, and will be, eliminated by the Utah BART 

Alternative. See PacifiCorp Comments at 16-18 [JA_] and the chart below from 

PacifiCorp' s comments. EPA never provides any explanation why it ignored 

PacifiCorp's evidence of"early and ongoing emissions reductions," and EPA's 

failure to consider that critical information is arbitrary and capricious. 
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EPA also erroneously claims that any emissions reductions after 2014 are 

ineligible to be considered because they occur after an incorrect and unmet 2014 

BART implementationdeadline.22 RTC at 138 [JA_]. As explained in Utah's 

Brief, EPA's assertion of a 2014 BART deadline is not only unsupported, but 

directly contrary to EPA's statements in the Final Rule that the BART deadline is 

2021. Utah Br. at 50-54. EPA cannot have it both ways. EPA cannot refuse to 

22 EPA never explains why its claimed 2014 BART installation date is even 
relevant, given EPA's claim that it only considered N Ox emissions reductions 
between 2006 and 2011. RTC at 138 [JA_]. 
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consider the Utah BART Alternative's "early" emission reductions after 2014 

because BART must be implemented by then, and then argue that BART need not 

be implemented under EPA's FIP until 2021.23 Such internal inconsistencies are 

"the hallmark of arbitrary action." Nat 'l Parks Conservation Ass 'n v. EPA, 788 

F.3d 1134, 1145 (9th Cir. 2015). Additionally, EPA's refusal to consider all 

evidence of"early and ongoing" emissions reductions, including the undisputed 

evidence by PacifiCorp, is arbitrary and capricious because it failed to consider an 

"important aspect of the problem," and because its decision "runs counter to the 

evidence before the agency." Motor Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto 

Ins. Co., 463 U.S. 29, 43 (1983). Because the decision to disapprove the Utah 

BART Alternative was such a "close call," 81 Fed. Reg. at 43,895, any additional 

piece of favorable evidence should tip the balance towards approval of the 

Alternative. 

f. EPA's Exclusive Reliance on the 98th Percentile Test Is 
Unfounded. 

EPA illegally relied exclusively on the 98th percentile computer-modeling 

metric ("98% Metric") when it found the BART Benchmark preferable to the Utah 

BART Alternative. See 81 Fed. Reg. at 43,899 [JA_]. Utah's Brief 

comprehensively addresses this issue, including EPA's improper application of the 

23 The proper BART installation date that EPA has repeatedly recognized is 
2018. See Utah Br. at 52. 
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CWE test and EPA's incorrect rejection of actual visibility monitoring data which 

undermines absolute reliance on the 98% Metric. Utah Br. at 29-32, 37-39. 

Additionally, the 98% Metric must be cautiously applied and weighed due to 

the CALPUFF model's margin of error. See, e.g., Nat'! Parks Conservation Ass 'n, 

788 F.3d at 1146 (reversing EPA's decision where "the results the [98% Metric] 

model predicts ... are too insignificant for the model to measure, and therefore 

cannot be reasonably anticipated as the Act requires"); EPA, Revisions to the 

Guideline on Air Quality Models, 82 Fed. Reg. 5,182, 5,195 (Jan. 17, 2017) 

(explaining that "concerns, including the well-documented scientific and technical 

issues with the [ CALPUFF] modeling system, support the EPA's decision to 

remove it as a preferred model"). As explained in Argument Section II.d, the 

CALPUFF model (which generates the visibility improvement data for the 98% 

Metric) as used by EPA in the Final Rule has certain limitations and the data it 

generated should have been cautiously considered. Rather than cautiously consider 

the 98% 11etric data, EP ~A,.. capriciously adopted it as superior to all other 

information and data. 81 Fed. Reg. at 43,899; Utah Br. at 29-32. 
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g. EPA Improperly Discounted Other Evidence That the Utah 
BART Alternative Should Be Approved. 

1. Improvement in number of days with significant visibility 
improvement 

EPA found the "number of days" metric persuasive in its proposal to 

approve the Utah BART Alternative, 81 Fed. Reg. at 2,022 [JA_], but EPA 

discounted or ignored the same information in the Final Rule, 81 Fed. Reg. at 

43,898 [JA_]. Thus EPA overlooked important evidence in its FIP analyses. For 

example, EPA ignored Utah's information concerning days of visibility 

improvement over 1. 0 dv (the limit at which the human eye can discern a 

difference) because "seven of the nine Class I areas had the same result or were 

within one day of having the same result under both the Utah BART Alternative 

and Benchmark." !d. 

While this statement is true, EPA fails to examine or explain the number of 

days of improvements at the other two Class I areas. In fact, Utah's analysis 

demonstrated that at .LA1rches National Park-one of the most impacted areas-the 

Utah BART Alternative would result in nine more days of visibility improvement 

over 1.0 dv than the Benchmark. RTC at 113, Table 4 [JA_]. Although EPA's 

Final Rule claims the "impacts over the 1.0 dv threshold do not show that the 

BART Alternative is better," EPA only reaches this conclusion by ignoring this 
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important visibility data regarding Arches that supports the Utah BART 

Alternative. 81 Fed. Reg. at 43,898 [JA_]. 

Moreover, EPA admits that the Alternative would result in "58 fewer days 

per year with a visibility impact greater than 0.5 dv." !d. Despite the fact the Utah 

BART Alternative results in almost two months fewer days with a visibility impact 

greater than 0.5 dv, EPA claims it is only "marginally better" than the Benchmark 

because most of these days are concentrated in four of the nine Class I areas. !d. 

EPA never explains (because it cannot) why it was improper for Utah to consider 

two months of visibility improvement in four Class I areas as significant. EPA 

should have given sufficient weight to this metric, and EPA's failure to adequately 

analyze, examine, and consider this important visibility data is arbitrary and 

capriCIOUS. 

ii. IMPROVE monitoring data 

In Utah's thorough review of the Utah BART Alternative, it reviewed past 

monitoring data (from Canyonlands National Park) to determine visibility impacts 

from the various pollutants (referred to as the IMPROVE monitoring data), and 

compared the monitoring data to NOx and S02 emission trends. See Utah Br. at 

37-39. Utah analyzed this data to determine if there was a correlation between (1) 

NOx and S02 emissions from the BART Units, (2) reductions of the same 
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emissions due to controls installed at the BART Units over time, and (3) the 

visibility impacts from those same pollutants in Canyonlands. Utah found: 

DAQ has confidence that S02 reductions will achieve meaningful 
visibility improvement. The visibility improvement during the winter 
months due to NOx reductions is much more uncertain. Figure 5 
shows the significant emission reductions of both S02 and NOx that 
have occurred from the four subject to BART EGUs over the last 15 
years. Figure 6 shows corresponding improvements in ammonium 
sulfate values at Canyonlands throughout the year. However, 
ammonium nitrate values do not show similar improvement in the 
winter months, despite a 50% reduction in NOx over this time period. 

For this reason, DAQ has greater confidence that modeled 
improvements due to reductions in so2 will be reflected in improved 
visibility for visitors to the Class I areas over the next decade, while 
modeied improvements due to reductions in NOx wiB have a more 
uncertain benefit. 

Staff Review 13, 17 [JA_]. In other words, Utah was able to correlate decreasing 

S02 emissions from S02 controls installed at the BART Units with decreasing 

S02-related visibility impacts. However, despite decreasing NOx emissions from 

NOx controls installed at the BART Units, NOx-related visibility impacts actually 

increased in the \:vintertime. !d. at 13 [Jil1_]. :rvioreover, \:vhen Utah analyzed 

visitation data from Canyonlands, Utah found relatively few visitors were present 

when the NOx-related visibility impacts occurred in the wintertime. It also found 

that Canyonlands had much higher visitation during the spring, summer, and fall 

months, resulting in more people benefiting from the BART Alternative and 

enjoying the decreasing S02-related visibility impacts. !d. at 13, Figure 4 [JA_]. 
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The chart below from Utah's BART Alternative analysis shows the relative 

contributions of S02 and NOx at Canyonlands, and compares that to visitation 

numbers. !d. In sum, the chart shows SOrrelated visibility impairment (green 

line) is higher (often much higher) than NOx-related visibility impairment (blue 

line) during a large part of the year, confirming Utah's analysis that S02 is a larger 

concern for visibility impairment. The chart and data also show that S02-related 

visibility impairment (green line) is greater during the seasons Canyonlands has the 

most visitors (see red line), while NOx-related visibility impairment (blue line) is 

greatest when Canyonlands has the fewest visitors. 
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This data and analysis supports Utah's BART Alternative, and calls into 

question EPA's decision in the FIP to install additional, expensive NOx controls to 

address wintertime NOx-related visibility issues (when SOrrelated visibility was 

more of an issue). This data and analysis also cast doubt on the reliability of 

CALPUFF computer-modeling results (SIP 98% Metric and FIP modeling) that 

indicate NOx-related visibility would improve with SCRs. Utah Br. at 29-32, 37-

39. 

In sum, EPA's disapproval ofUtah's BART Alternative is arbitrary and 

capricious because the Alternative met the applicable requirements of the regional 

haze program and the CAA. Relying on the Visibility-Only Test, EPA 

contravened the regional haze statute, its own regulations, and relevant case law, 

and ignored the compelling record evidence before it. Because EPA failed to 

present "[a] rational connection ... between the facts before the agency and the 

rule-making choice made," this Court should reverse EPA's action on Utah's SIP. 

See 1-fumana ofAurora, Inc. v. 1-!eckler, 753 F.2d 1579, 1582 (lOth Cir. 1985) 

(citation omitted). 

II. EPA'S FIP DOES NOT COMPLY WITH THE CAA 

The CAA requires EPA to analyze all five BART factors when adopting a 

BART determination through a FIP. EPA's failure to do so is illegal. 42 U.S.C. 
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§7491(g)(2); WildEarth Guardians v. EPA, 759 F.3d 1064, 1068-69 (9th Cir. 

2014). Here, EPA incorrectly analyzed four of the five statutory BART factors. 

a. EPA Failed to Consider "Existing Controls in Use" at a Source as 
Required by One BART Factor and Critical to the Analysis of 
Two Other Factors. 

When EPA conducted its 2016 BART cost and visibility analyses for its FIP, 

it did not correctly consider the statutory "existing controls" BART factor. 24 EPA 

openly acknowledges that "existing controls" were in use at the BART Units for 

NOx emissions (LNB/SOFA) between 2006 and 2014. See, e.g., 81 Fed. Reg. at 

2,023 [JA_].25 However, EPA intentionally ignored the existing LNB/SOFA 

when establishing the important baseline emissions for the required BART cost 

effectiveness and visibility improvement analyses. As a result, EPA's projected 

visibility improvements resulting from SCR are inflated, and the average cost-

24 EPA admitted that its "baseline emissions," a key component of the BART cost 
and visibiiity anaiyses, "predates the instaBation of the LNB/SOFA at the four 
BART Units." 81 Fed. Reg. at 43,904 [JA_]. 

25 These LNB/SOFA controls have been reducing NOx emissions since 
installation, (with the first controls installed in 2006), and EPA's BART analysis 
was not proposed for public comment until January of 2016. By that time, all of 
the LNB/SOFA controls had been installed and were operating from one to ten 
years, and the reduced emissions from the controlled sources were available for use 
as the baseline. Thus EPA's 2001-2003 baseline NOx emissions rate of0.40 
lb/MMBtu was no longer realistic in 20 16; NOx emissions rates at the BART Units 
had decreased by 48.4% to 0.21lb/MMBtu. 81 Fed. Reg. at 2,034 [JA_]. 
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effectiveness of SCR is artificially enhanced. See, e.g. 81 Fed. Reg. at 43,903-07, 

Tables 1-7 [JA_]. 

By refusing to include "existing controls" in the BART baseline emissions, 

EPA violated the BART statute and acted contrary to EPA's BART Guidelines. 

EPA's arbitrary and capricious act materially impacted the FIP 's BART 

determinations, which should be vacated. See City of Colorado Springs, 589 F .3d 

at 1132. 

1. The regional haze statute and BART Guidelines require 
EPA to consider "Any Existing Controls in Use" in its 
BART determination. 

When conducting a BART determination, the statute requires "the 

Administrator ... shall take into consideration ... any existing pollution control 

technology in use at the source." 42 U.S.C. § 7 491 (g)(2) (emphasis added). EPA 

has recognized this requirement, explaining that it is "reflected in the BART 

analysis in two ways: First, in the consideration of available control 

technologies ... and second, in the development of baseline emission rates for use 

in cost calculations and visibility modeling .... " 77 Fed. Reg. 42,834, 42,841 

(July 20, 2012) (Arizona); see also 80 Fed. Reg. 18,944, 18,967 (AprilS, 2015) 

(Arkansas). For Utah, EPA admits that it considered existing controls for the first 

"step" (considering available technologies), but intentionally refused to consider 
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existing controls for the second "step" (establishingbaselineemissions). 81 Fed. 

Reg. at 43,904 [JA_]. 

Establishing baseline emissions is a fundamental step in any BART 

determination because two key BART factors-the cost and visibility 

improvement analyses-build off of the baseline emissions for comparative 

purposes. 26 If the baseline emissions are incorrect (such as the 48.4% mistake EPA 

made in baseline emissions rates here), then all comparisons and determinations of 

relative cost and visibility improvement will be incorrect. For this reason, EPA's 

regulations require baseline emissions calculations to represent a "realistic 

depiction of anticipated annual emissions for the source." 40 C.F .R. pt. 51, app. Y 

§ IV (D)( 4 )(d)( 1) (emphasis added). Contrary to this requirement, EPA refused to 

include "existing controls" in the baseline emissions, which resulted in 

"unrealistic" emissions estimates. 

EPA uses emissions estimates for 2001-2003 for its FIP baseline. See 81 

Fed. F'-eg. at 43,904 [ Jil1_]. But these emission estimates are unrealistically high. 

26 The BART Guidelines require that existing controls in place before the BART 
determination be included in the baseline to correctly evaluate the cost and 
visibility impacts of the proposed controls. Specifically, the BART Guidelines 
require: ( 1) the average cost effectiveness of BART to be determined based on "the 
difference between baseline annual emissions and the estimate of emissions after 
[the BART] controls," 40 C.F.R. pt. 51, app. Y. § IV(D)(4)(c) (emphasis added); 
and (2) visibility improvement to be determined based on "pre-[BART]control 
and post-control emission rates," id. § IV(D)( 5) (emphasis added). 
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This is because they assume operating parameters at the BART Units that are not 

correct today, and haven't been correct for years. In fact, compared with 2001 

2003 levels, the NOx emissions rate in 2016 is nearly 50% lower due to the 

installation and operation of the LNB/SOFA. See 81 Fed. Reg. at 2,034, Table 13 

[JA_] (compare LNB/SOFA with LNB/SOFA SCR emissions reductions). EPA 

was statutorily required to consider "any existing pollution control technology in 

use" in its BART baseline emissions, and EPA's failure to do so resulted in 

incorrect BART analyses that are arbitrary and capricious. 

n. A Circuit Court has ruled EPA may not exclude existing 
controis irom the baseiine. 

The Utah FIP is not the first time EPA has confronted the "existing controls" 

issue. The Eighth Circuit Court of Appeals found that EPA acted contrary to the 

plain language of the CAA by refusing to include existing controls in the BART 

baseline emissions analysis. North Dakota, 730 F.3d at 762-64. In the North 

Dakota rulemaking, EPA had said it was "not reasonable to consider controls 

installed after the baseline period in determining BART," claiming that sources 

would install controls early "to avoid installing more effective BART controls 

later." 77 Fed. Reg. 20,894, 20,927 (April 6, 2012) (emphasis added). The Eighth 

Circuit rejected EPA's excuse, and explained that the plain language of the CAA 

requires EPA to consider "any" existing controls, including "controls installed 
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after the baseline period" when making cost estimates. North Dakota, 730 F.3d 

at 761-62 (emphasis added). 

Here, EPA's rulemaking uses very similar, but still faulty, language to avoid 

including the existing controls in the baseline for the Utah BART Units: "[I]f it 

appeared that controls had been installed early in order to avoid a more stringent 

BART determination, 27 it would presumably not be appropriate to use a baseline 

representing these new controls." RTC at 354 [JA_] (emphasis added). This 

Court should follow the North Dakota decision, which clearly held that EPA must 

consider "any" existing controls under the statute. North Dakota, 730 F .3d at 764. 

EPA's refusal to consider PacifiCorp's "existing controls" in the FIP's baseline 

emissions analyses for the BART Units based on unsupported assumptions about 

the reasons those controls were installed is contrary to the "any" existing controls 

"in use" language in the BART statute. 42 U.S.C. § 749l(g)(2); see also Utah Br. 

at 45-50. 

27 EPA never offers any proof that the LNB/SOF A controls for the BART Units 
were installed to avoid a more stringent BART determination; rather, EPA baldly 
asserts the proposition and ignores PacifiCorp's legal obligation to install the 
controls as a result of the 2008 SIP. 
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111. Contrary to its analyses for the BART Units, EPA has 
recognized in other rulemakings that "existing controls" 
should be considered in a BART baseline emissions 
analysis. 

In other rulemakings, EPA has explained that including "existing controls" 

in the baseline "is consistent with the statutory requirement that each BART 

determination take into consideration 'any existing pollution control technology at 

the source"' and that "in order to 'represent a realistic depiction of anticipated 

annual emissions for the source' the baseline can account for controls already 

installed on the source." 77 Fed. Reg. 72,512, 72,526 (Dec. 5, 2012) (Arizona)28
; 

see also 77 Fed. Reg. 57,864, 57,873 (Sept. 18, 2012) (LYiontana FIP) (noting that 

"for each Montana source subject to BART ... [ e ]xisting pollution control 

technology was considered ... when establishing a baseline for determining 

visibility impacts"). EPA not only accepted and defended the use of "existing 

28 When reviewing the Arizona regional haze SIP, EPA rejected the same approach 
it now uses for Utah. Citing the same BART Guidelines, EPA objected to a 
National Park Service cost analysis that did not include existing equipment (wet 
lime FGD) in the baseline, resulting in a cost-effectiveness of $1,320 per ton: "This 
approach is inconsistent with the BART Guidelines, which provide that, for 
purposes of calculating the costs of compliance: 'The baseline emissions rate 
should represent a realistic depiction of anticipated annual emissions for the 
source' .... Accordingly, the baseline emissions rate for Cholla Unit 1 should 
reflect use of the existing wet lime FGD, which is more than 30 years old, but 
continues to operate effectively. Based on this more accurate baseline, we estimate 
that the cost-effectiveness of a new scrubber would be over $20,000/ton." 78 Fed. 
Reg. at 46,162. This example not only shows EPA's requirement that existing 
equipment be included in the baseline, but demonstrates the dramatic difference in 
cost-effectiveness that can occur when existing equipment is excluded. 
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controls" in these baseline emissions analyses, it found such an approach "to be 

reasonable and generally consistent with the [Regional Haze Rule] and the BART 

Guidelines." 77 Fed. Reg. at 42,841. 

As can be seen in the table below, EPA regularly includes "existing 

controls" in the baseline emissions for BART analyses. 

BART Determinations that Include BART Determinations that DO 
Existing Equipment in Baseline NOT Include Existing Equipment 

in Baseline 
Arizona (Cholla- cited in Final Rule) Utah (currently in litigation), 81 Fed. 
78 Fed. Reg. 46,142, 46,162 (July 30, Reg. at 43,904 [JA_]. 
2013). 
Arkansas Wyoming (currently in litigation), 79 
80 Fed. Reg. at 18,97 4 Fed. Reg. 5,032 
Colorado (Hayden- cited in Final Rule) 
77 Fed. Reg. 76,871, 76,875 (Dec. 31, 
2012); 77 Fed. Reg. 18,052 (March 26, 
2012) 
Montana (Colstrip Units 1 and 2) 
77 Fed. Reg. at 57,885 
New Mexico 
76 Fed. Reg. 52,388, 52,421 (Aug. 22, 
2011) 29 

Navajo Nation (including LNB/SOFA in 
.d. _ L ___ 1 ~ ___ f" ___ T"\ A Tll 'T' L ____ 1 _______ 1_ 1 __ _1 ~ ___ 

we uasenne 1ur tH\.Kl uencnmarK, 1eaun1g 
to approval of BART alternative to SCR) 
79 Fed. Reg. 46,514, 46,517 (Aug. 8, 2014) 

29 "We agree with the commenters that a consistent method of analysis should 
apply for all BART evaluations, and we believe the use of the BART Guidelines 
ensures that occurs .... We note that the differences the first commenter mentions, 
such as existing pollution control equipment and site congestion, were factored 
into our SJGS NOx BART visibility modeling (baseline emissions) and cost 
evaluation, respectively." 
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Excluding "existing controls" from the baseline emissions for Utah's BART 

Units goes against EPA's past practice, and is thus arbitrary and capricious. See 

City of Colorado Springs, 589 F.3d at 1132 ("[A]gencies are under an obligation to 

follow their own regulations, procedures, and precedents, or provide a rational 

explanation for their departures") (citations omitted). 

In summary, EPA failed to consider "any existing controls in use" at the 

BART Units when formulating the NOx BART baseline emissions, in violation of 

the BART statute and the BART Guidelines. EPA has admitted in other 

rulemakings that it should consider the "existing controls" as part of the BART 

baseline emissions, and the Eighth Circuit reached the same conclusion. But EPA 

still refused to do so here. Although EPA offers numerous unpersuasive excuses 

(see, e.g., 81 Fed. Reg. at 43,919-20 [JA_]), EPA's failure to adequately consider 

"any" existing controls "in use at the source" is contrary to the statute, and EPA's 

creation of an "unrealistic" baseline is contrary to the regulation. None of EPA's 

excuses justify its failure to abide by the applicable statute and regulation. Like the 

Eighth Circuit, this Court should remand this matter to EPA for adequate 

consideration of "existing controls" in EPA's BART determinations. 
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b. EPA's Cost Analysis for the FIP Is Fatally Flawed. 

1. The regional haze statute and regulations require EPA to 
consider costs when determining BART. 

Another statutory BART factor requires consideration of the costs of 

compliance. 42 U.S.C. § 749l(g)(2). In promulgating the FIP, EPA stands in the 

shoes of a state and must analyze the same BART factors. See 77 Fed. Reg. 

40,150,40,164 (July 6, 2012). According to EPA's BART Guidelines, the analysis 

of cost must include calculating the "average cost effectiveness" and "incremental 

cost effectiveness" of the proposed BART control, "to assess the potential for 

achieving" the visibility objective "in the most economical way." 40 C.F.R. pt. 51, 

app. Y § IV(D)( 4)(b ). The cost analysis may be outcome-determinative because 

"[i]n the course of the BART review, one or more of the available control options 

may be eliminated from consideration because they are demonstrated ... to have 

unacceptable ... cost ... impacts on a case-by-case (or site-specific) basis." !d. § 

IV(D)(l )( 4). 

n. EPA's failure to apply a reasonable standard for cost 
comparison in the FIP makes its BART determination 
arbitrary and capricious. 

This Court should not defer to EPA's BART cost calculations because EPA 

failed to establish any reasonable standard against which to measure cost 

effectiveness. The "lack of reasoned explication for a regulation that is 

inconsistent" with an agency's prior positions "cannot carry the force of law [and] 
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does not receive Chevron deference .... " Encino Motorcars, 136 S. Ct. at 2127. 

Courts have rejected EPA FIPs that do not establish reasonable standards for costs 

in a regional haze SIP. See, Nat'! Parks Conservation Ass 'n, 788 F.3d at 1144 

("EPA . . . still failed to explain what makes a cost reasonable in light of potential 

visibility benefits."). 

In the FIP, EPA attempted to establish a cost-effectiveness standard by 

comparing the cost and visibility impacts with other "cherry-picked" BART 

determinations. For example, EPA compared the average and incremental cost 

effectiveness of SCR for Hunter Unit 1 to average and incremental cost 

effectiveness numbers for SCR at four other, hand-picked facilities: Laramie River 

Station (Wyoming); Dave Johnston Units 3 and 4 (Wyoming); Hayden Units 1 and 

2 (Colorado); and Cholla Units 2, 3, and 4 (Arizona). 81 Fed. Reg. at 43,904-06 

[JA _]. But by using only these four facilities and ignoring data from other 

facilities and previous regulatory cost determinations, EPA created a faulty 

standard. 

The FIP's costs are not consistent with EPA regulations. EPA 

established general standards for BART NOx controls in the BART Guidelines, 

including "presumptive" BART emission limits30 which are used to set BART 

30 The ultra-stringent NOx limits required by EPA's FIP are four times more 
stringent than the NOx "presumptive BART" limits set by EPA for units like the 
BART Units. 
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benchmarks for a "better-than-BART" analysis. 40 C.F.R. pt. 51, app. Y § 

IV(E)(5), Table 1. In the Preamble to the BART Guidelines, EPA determined that 

approximately 75% of BART-eligible power plants would have BART NOx costs 

between $100 and $1,000 per ton, with almost all of the remaining units able to 

sufficiently control NOx by installing BART for less than $1,500 per ton. See 70 

Fed. Reg. at 3 9,13 5 (BART Guidelines). EPA specifically recognized in the 

Preamble that SCR was generally not cost effective for power plants like the 

BART Units. 70 Fed. Reg. at 39,135-36 ("For [such non-cyclone] units, we are 

not establishing presumptive limits based on the installation of SCR. Although 

States may in specific cases find that the use of SCR is appropriate, we have not 

determined that SCR is generally cost-effective for BART across unit types.") 

(emphasis added). Based upon EPA's BART Guidelines and EPA's related 

analyses, a reasonable standard for "average cost-effectiveness" BART NOx 

control technology costs is $1,500 per ton, and SCR should be presumed 

unreasonable. \X/ithout any rulemaking or notice, EP ~A,.. abandoned this approach in 

favor of an ad hoc, outcome-determinative approach. 

For the BART Units in Utah, EPA found SCR controls to be "cost 

effective," even when the true costs (as represented by "incremental cost 
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effectiveness" due to the "existing controls" error)31 are several multiples of the 

EPA'ssuggestedstandardof$1,500pertonofNOx. See, e.g., 81 Fed. Reg. at 

43,903, Table 2 [JA_] (putting the "incremental cost" for SCR at $5,561/ton for 

Hunter Unit 1 ). EPA simply ignores its own Guidelines and previous statements 

when declaring that SCR is reasonable and cost-effective. EPA's failure to follow 

its past interpretation of "cost effectiveness" is arbitrary and capricious. "Based on 

its explanation, the Rule's reader is left to wonder what rationale EPA used to 

determine cost-effectiveness. Again, the law requires a reasoned answer to that 

question." Nat'! Parks Conservation Ass 'n, 788 F.3d at 1144. 

Costs are not consistent with other EPA BART determinations. Second, 

EPA cherry-picks BART determinations that appear to support its position. As 

mentioned above, EPA cites four examples where it claims that costs for NOx 

BART are comparable with Utah. EPA attempts to use these NOx BART 

determinations to establish a cost-effectiveness standard. However, EPA neglects 

to include numerous additional examples \:vhere it has found similar, and even 

lower, costs for BART NOx not to be cost-effective. For example, EPA approved 

31 EPA calculated the baseline emissions differently for the Utah BART Units than 
it did for units used for comparison (e.g., Cholla and Hayden). EPA tries to 
compensate by instructing that only the Utah units' incremental costs should be 
compared with the other units' average costs. 81 Fed. Reg. at 2,037 [JA_]. This 
type of incremental to average cost comparison is neither contemplated nor 
allowed by the BART Guidelines. See 40 C.F.R. pt. 51, app. Y § IV(D)(4)(c), (d), 
and (e). 
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Florida's rejection ofSCR because costs of$3,776/ton were not cost effective. See 

77 Fed. Reg. 73,369, 73,377. Additionally, EPA rejected both SNCR (a less 

expensive and less stringent technology) and SCR based on unreasonable costs of 

$3,195/ton (with incremental costs of$5,770/ton). See 77 Fed. Reg. at 57,889 

(Montana). Also, EPA proposed to agree with Nebraska's rejection ofSCR based 

on costs of $2,297 /ton ($5,445/ton incremental). See 77 Fed. Reg. at 12,770, 

12,779. 

If EPA had selected these comparisons, or others,32 SCR as NOx BART 

would not be reasonably cost-effective at $5,206-$5,561/ton for the BART Units. 

By "cherry-picking" favorable comparisons while ignoring unfavorable 

comparisons, EPA's attempt to create a cost-effectiveness standard for NOx BART 

loses legitimacy.33 In fact, as compared to EPA's previous NOx BART 

determinations and statements, it is clear EPA cannot establish a reliable "cost 

effectiveness" metric in the PIP-because EPA's approach in similar 

32 EPA approved an earlier Colorado SIP that set an explicit limit of $5,000/ton 
beyond which SCR was not cost effective. 77 Fed. Reg. at 18,061. Though EPA 
noted some concerns with Colorado's reasoning, it ultimately approved this 
$5,000/ton standard. 

33 Moreover, comparisons with SCR BART determinations for Cholla and Laramie 
River are suspect for another reason. In both cases, EPA's SCR BART 
determinations have been challenged in court and are subject to judicial review. 
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circumstances has been too inconsistent. See Nat 'l Parks Conservation Ass 'n, 788 

F .3d at 1141 ("inconsistent analysis is arbitrary and capricious"). 

EPA's FIP cost comparisons are improper. EPA's attempted cost 

comparisons between the BART Units and the four cherry-picked sites (Cholla, 

Hayden, Dave Johnston, and Laramie River) do not withstand close scrutiny. EPA 

has counseled that only facilities where cost estimates (which would include 

related baseline emissions analyses) were estimated using similar methods should 

be compared. See, e.g., 79 Fed. Reg. at 5,156 ("In order for ... comparison to be 

meaningful, the cost estimates for these facilities must be performed in a consistent 

manner. Without an 'apples-to-apples' comparison of costs, it is impossible to 

draw rational conclusions about the reasonableness of the costs of compliance 

for particular control options.") (emphasis added). However, EPA's cost analyses 

of the BART Units in Utah were based on improper "apples-to-oranges" 

comparisons. As explained in Argument § II.a.iii infra, the baseline emissions for 

Cholla and Hayden \:vere calculated differently, and EP ~A,.. itself admitted that only 

Utah's incremental costs should be compared with both BART Units' average 

costs. 81 Fed. Reg. at 2,037 [JA_]. Because EPA ignored its previous NOx 

BART cost analyses, "cherry-picked" favorable cost comparisons and ignored 

unfavorable comparisons, and failed to establish that any of the cost estimates at 

the "cherry-picked" power plants were "performed in a consistent manner" with 
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the cost estimates for the BART Units, EPA's cost comparisons are improper and 

unreliable. 

111. EPA's lack of a reasonable cost standard is reflected in the 
lack of impact from EPA's admitted $82 million cost 
error. 

EPA presented the cost analysis for its preferred SCR BART control in the 

Proposed Rule, which was adopted from a report it commissioned from A TP (an 

EPA contractor) that drew from Pacifi Corp's cost estimates. 81 Fed. Reg. at 

2,034-35 [JA_]. Based on this analysis, EPA initially estimated total costs for 

SCR at $107.8 to $110.3 million per unit in the Proposed Rule, for a total cost of 

$435.6 million. Id. at 2,035-48, Tables 14, 20, 26, 32 [JA_]. However, as 

admitted in the Final Rule, EPA's original cost analyses were in error because 

"[ ATP] incorrectly re-designed the SCR reactors." 81 Fed. Reg. at 43,902 [JA_]. 

This re-design error resulted in EPA increasing the total SCR cost by nearly $82 

million in capital costs, plus $7.1 million in additional annual costs for the four 

SCF,__ systems. Correcting .LAJ.. TP 's cost error not only increased the average capital 

costs for SCR, but significantly increased the more important incremental cost-

effectiveness for each unit. See Argument § II. b .ii ( n.31) supra discussing EPA's 

admission that incremental cost/ton represents the real costs of installing SCR. 

EPA's SCR cost changes (from the Proposed Rule to the Final Rule) are 

summarized in the table below. It is important to remember that the cost increases 
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expressed in dollars per ton represent millions of dollars in increased capital costs 

for pollution control every year. 

Unit Proposed Rule j 4 Final Rulej5 

Capital Increm. Annual Capital Increm. Annual 
Costs Cost/Ton Costs Costs Cost/Ton Costs 

Hunter U1 $110.3M $4,853 $13.1M $130.6M $5,561 $14.8M 
Hunter U2 $108.1M $5,092 $12.7M $128.5M $5,861 $14.5M 
Huntington U1 $107.8M $4,522 $12.8M $128.3M $5,206 $14.6M 
Huntington U2 $109.4M $5,326 $12.9M $130.0M $5,626 $14.7M 
Total $435.6M $4,948 $51.5 $517.4M $5,564 $58.6M 

(four unit (+81.8M) (four unit (+7.1M) 
average) average) 

Thus EPA's error correction increased estimated capital costs for SCR by 

nearly 19% between the Proposed and Final Rule and annual costs increased by 

almost 10%. This caused the cost data point primarily relied on by EPA, the "cost 

effectiveness" number, to increase by more than $600 per ton. Ultimately, EPA 

"shrugged off' this significant cost increase and simply changed the reported 

numbers in its tables. 81 Fed. Reg. at 43,902 [JA_]. 

EPA's decision to forego analysis of whether these additional tens of 

millions of dollars of corrected costs would impact the cost-effectiveness of SCR 

as BART illustrates the lack of any meaningful standard for measuring cost 

34 81 Fed. Reg. at 2,035-2,048, Tables 14, 20, 26, 32 [JA_]. 

35 81 Fed. Reg. at 43,903-43,904, Tables 1-5 [JA_]. 
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effectiveness. If $82 million in additional costs-reflected in the $600/ton increase 

in cost-effectiveness-have absolutely no impact on whether controls achieve 

visibility improvement "in the most economical way," 40 C.F.R. pt. 51, app. Y § 

IV(D)( 4)(b ), then it appears there is no recognizable cost standard. While courts 

give EPA deference in matters subject to its expertise, they have also explained 

that "[ w ]e are hesitant to rubber-stamp EPA's invocation of statistics without some 

explanation of the underlying principles or reasons why its formulas would 

produce an accurate result, particularly when the 'facts found' ... demonstrate 

flaws in the formula." Nat'! Ass'n of Clean Water Agencies v. EPA, 734 F.3d 

1115, 1145 (D.C. Cir. 2013); Texas, 829 F.3d at 432 (finding deference diminished 

when EPA must rely on contractors). 

In summary, EPA's evaluation of the costs for SCR is unmoored to any 

reasonable standard, EPA's comparisons with other rulemakings are "selective" 

and not based on comparable methods, and the Final Rule's readers are "left to 

\:vonder \:vhat rationale EP .LAJ.. used to determine cost-effectiveness. .LAJ..gain, the la\x; 

requires a reasoned answer to that question." Nat 'l Parks Conservation Ass 'n, 788 

F.3d at 1144. 
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c. EPA's Failure to Provide the Statutorily Required Analysis of the 
Energy and No nair Quality Environmental Impacts of SCR Is 
Arbitrary and Capricious. 

Congress required states to analyze energy and non-air quality 

environmental impacts when determining BART. 42 U.S.C. § 7491(g)(2). The 

BART Guidelines set forth specific requirements for how such analysis should be 

completed. 40 C.F.R. pt. 51, app. Y §§ IV(D)(4)(h), (i) and IV(E). However, 

EPA's FIP failed to meet these specific requirements for both energy and non-air 

quality impacts. EPA has rejected BART determinations for several states based 

on the same failure to adequately address all of the BART factors, including Utah's 

2008 SIP. See, e.g., 77 Fed. Reg. at 74,356-57; Oklahoma, 723 F.3d at 1206 

("Oklahoma failed to follow the promulgated regulations in determining BART"). 

Under the BART Guidelines, energy impacts must be "quantified to the 

extent practicable" to determine whether the technology results in energy penalties 

or benefits. 40 C.F.R. pt. 51, app. Y § IV(D)(4)(h). EPA also has a duty to 

determine '',:vhether a given alternative \:vould result in significant economic 

disruption or unemployment." !d. § IV(D)( 4)(h)(5). Although EPA did include the 

cost of electricity needed to run the SCR in its cost-effectiveness calculations, it 

should have considered other types of energy and economic impacts. The Emery 

and Carbon Counties' Brief addresses in detail the energy and economic impacts 

EPA failed to consider as part of its BART determinations, and PacifiCorp 
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incorporates those arguments. See Emery County and Carbon County's 

Preliminary Brief in Support of Petition for Review. 

For the non-air quality environmental impacts, the BART Guidelines require 

analysis "based on a consideration of site-specific circumstances." 40 C.F.R. pt. 

51, app. Y § IV(D)(4)(i)(3). The analysis should include "identification and 

quantification of the solid, liquid, and gaseous discharges from the control device," 

as well as assessment of "the mass and composition of any such discharges," and 

"pertinent information about the public or environmental consequences of 

releasing these materials." !d. § IV(D)( 4)(i)( 4). 

EPA departed even further from the regulations in its analysis of the non-air 

quality environmental impacts. Despite the list of required analyses from the 

BART Guidelines, EPA presented only the following conclusory analysis: 

SCR will slightly increase the quantity of ash that will need to be 
disposed. In addition, transportation and storage of chemical reagents 
may result in spills or releases. However, these non-air quality 
environmental impacts do not warrant elimination of either SNCR or 
SCF'- as Bil1F'-T. There are no additional energy requirements 
associated with the new LNB and SOFA, and no significant non -air 
quality environmental impacts. 

81 Fed. Reg. at 2,035 [JA_] (this language is repeated practically verbatim for 

each of the four BART Units). This analysis does not meet the BART Guideline 

requirements for site-specific analysis, nor does it identify and quantify "the solid, 

liquid, and gaseous discharges from the control device," "the mass and 
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composition of any such discharges," or "pertinent information about the public or 

environmental consequences of releasing these materials." 40 C.F.R. pt. 51, app. 

Y § IV(i)( 4). PacifiCorp and the State provided substantial information about the 

environmental impacts of installing SCR that EPA ignored. See, e.g., PacifiCorp 

Comments at 40-42 [JA_]; Staff Review at 26 [JA_]. 

EPA's minimal and insufficient analysis is more egregious because Utah had 

previously found the energy and non-air quality environmental factors weighed 

against selecting SCR as BART. See Staff Review at 26 [JA_]; 77 Fed. Reg. at 

74,369 (discussing Utah's SIP submittals rejecting SCR as BART). If EPA wanted 

to overrule Utah's analysis of this BART factor, then, at a minimum, EPA needed 

to comply with the requirementsofthe BART Guidelines. EPA failed to do so. 

EPA's analysis of the energy and non-air quality impacts was contrary to the 

statute and BART Guidelines, and should be overturned. See Ariz. Pub. Serv., 562 

F.3d at 1123. 

d. EPA's FIP Did Not Adequately Consider the "Reasonably 
Anticipated" Visibility Improvement BART Factor. 

Every BART determination requires an analysis ofthe reasonably 

anticipated visibility improvements from installation of the BART controls. 42 

U.S.C. § 749l(g)(2). When EPA conducted its "reasonably anticipated" visibility 

improvement analyses for its NOx BART determinations of the BART Units, and 

when EPA analyzed the 90% and 98% Metrics for the Utah BART Alternative, 
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EPA relied exclusively on computerized modeling results, using the CALPUFF 

model. See 81 Fed. Reg. at 2,033 [JA_]. Although EPA is allowed to use the 

CALPUFF model and its outputs, it also must consider the limitations inherent in 

such modeling and information. EPA did not. In both its FIP BART visibility 

analyses, as well as the 98% Metric analyses for the Utah BART Alternative, EPA 

presumed an accuracy and infallibility of the CALPUFF model's projected results 

that are not realistic, thereby muddling EPA's FIP decision-making. 36 

1. EPA failed to account for margin of error. 

In PacifiCorp' s public comments, and through the submittal of a report by 

renowned modeling expert Gayle Hoffnagle, PacifiCorp cautioned EPA about the 

CALPUFF model's "margin of error," asked EPA to consider the impacts of this 

"margin of error" on EPA's Utah BART Alternative analysis (98% Metric) and the 

FIP's CALPUFF model-based visibility analyses, and requested EPA to reconsider 

the weight it placed on CALPUFF model results. PacifiCorp Comments at 13-14, 

27,42-51 [JA_]. EPi\~ refused. 

In fact, in the Final Rule, EPA incorrectly stated: "The notion of a calculated 

'margin of error' is not part of any modeling guidance and has no regulatory basis 

36 EPA has admitted that CAL PUFF modeling results do not reflect "actual" 
visibility improvement expected from the installation of pollution controls. "[I]t is 
important to note that CALPUFF modeling performed in accordance with the 
BART Guidelines is not intended to predict the amount of visibility improvement 
that will occur under existing conditions." RTC at 145 [JA_]. 
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or applicability here." 81 Fed. Reg. at 43,919 [JA_]. EPA's statement is not only 

wrong, but shocking given that EPA's own modeling guidance specifically 

references a "margin of error." In its Response to Comments, EPA cited to its 

modeling guidance, Appendix W of 40 C.F .R. part 51, and admitted that "even 

given a 'perfect model,' uncertainty can be as much as+/- 50 percent." RTC at 

302 [JA_]. Appendix W acknowledges that modeled "estimates of concentrations 

that occur at a specific time and site, are poorly correlated with actually observed 

concentrations and are much less reliable." 40 C.F.R. pt. 51, app. W § 9.1.2. 

PacifiCorp's public comments, summarizing Mr. Hoffnagle's expert report, 

confirmed the CALPUFF model "uncertainty," or "margin of error," discussed in 

Appendix W. PacifiCorp Comments at 44 [JA_]. In fact, as part of his expert 

report, Mr. Hoffnagle reviewed EPA's past "uncertainty" studies, and found those 

studies showed that the CALPUFF model results at 100 km were "35%, 5%, or 

250% too high," and on average were "96% too high." Hoffnagle Report at 6 

[JA_]. 

In the past, EPA has recognized that model "uncertainty" or "margin of 

error" should be considered when making decisions. In EPA's guidance governing 

modeling, specifically in the subsection entitled "Use of Uncertainty in Decision 

Making," EPA cautions "it is desirable to quantify the accuracy or uncertainty 

associated with concentration estimates used in decision making." 40 C.F.R. pt. 
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51, app. W § 9.1.3. The guidance reminds EPA decision-makers "to identify the 

reliability of the model estimates for that particular area and to determine the 

magnitude and sources of error associated with the use of the model." !d. § 

9 .1.3 .b. This is exactly what PacifiCorp requested that EPA do, and what 

PacifiCorp's public comments suggest is required in this case; EPA must quantify 

the "accuracy or uncertainty" of EPA's CALPUFF modeling results, "determine 

the magnitude and sources of error associated with the model," and then use that 

information in its BART decision making. 

But that is what EPA refused to do, contrary to its own modeling guidance. 

Rather, in addition to incorrectly stating that a "margin of error" was not a valid 

concept, EPA incorrectly claimed that all of the limitations of CAL PUFF are 

already accounted for in the 98th percentile analysis. 81 Fed. Reg. at 43,918-19 

[JA _]. EPA also attempted to divert attention from its actions, claiming that 

PacifiCorp is attacking the use of the model and the regulatory method of doing a 

Bil1F'-T visibility analysis. !d. Such claims are baseless. In its public comments, 

PacifiCorp simply asked that, as required by EPA's own modeling guidance, EPA 

consider the uncertainty of the CALPUFF modeling results, and then factor that 

uncertainty into its decisions related to the Utah BART Alternative, BART 

Benchmark, and EPA's FIP. PacifiCorp Comments at 43-44 [JA_]. EPA 

refused. 
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The Ninth Circuit Court of Appeals rejected certain EPA BART decisions 

due to EPA's failure to properly consider the limitations of the CALPUFF model. 

In fact, PacifiCorp 's position is the same as the petitioner, PPL Montana, in that 

Ninth Circuit decision. Nat'! Parks Conservation Ass 'n, 788 F.3d 1134. In 

National Parks, PPL Montana objected to EPA's use of the CALPUFF model's 

results to show the visibility benefit from a pollution control because the result was 

"below the range of perceptibility and [fell] within the [CALPUFF] model's 

margin of error, meaning such improvement cannot be 'reasonably ... anticipated' 

as required by the Act." !d. at 1146. EPA responded, just as it has here, that EPA 

need not defend the model's application because "the CALPUFF model was 

approved in the Guidelines." !d. The National Parks court rejected EPA's 

arguments, stating, 

[It is] no answer to respond, as EPA did, that low levels of visibility 
impairment must be addressed even though they are not perceptible to 
the human eye, or that measures have been taken to minimize the 
margin of error. The issue is ... the model's ability to anticipate 
improvements at a level allegedly \:vithin its margin of error, \:vhether 
perceptible or not to the human eye. EPA simply offered no response 
to this objection. 

!d. at 114 7. Likewise, EPA never properly responded to PacifiCorp 's objection 

that EPA needed to consider the "margin of error" when weighing the CALPUFF 

model results. 
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EPA's refusal to consider the limitations of the CALPUFF model has 

material consequences. The National Parks decision explained the importance of 

this issue. 

The predictability concern is important because the Act requires that any 
visibility improvement be "reasonably ... anticipated" as a result of BART 
installation. 42 U.S.C. § 749l(g)(2). As the D.C. Circuit explained in 
vacating a portion of the Regional Haze Rule itself, it is arbitrary and 
capricious for EPA to force an emissions source "to spend millions of 
dollars for new technology that will have no appreciable effect on the haze 
in any Class I area." 

!d. (quoting Am. Corn Growers Ass 'n, 291 F .3d at 7). As the Ninth Circuit did in 

National Parks, this Court should reject EPA's excuses for its failure to consider 

the CALPUFF model's limitations when conducting its visibility analyses. Such 

action was arbitrary and capricious. 

n. EPA failed to consider PacifiCorp's wind trajectory 
evidence. 

PacifiCorp also asked EPA to consider other problems with its CAL PUFF 

modeling results, which EPA again refused to do. In its public comments, 

PacifiCorp explained: 

The wind direction for these 20% worst days ranged from 115 degrees 
to 249 degrees. As can be seen [in the figure provided], the prevailing 
winds do not come from the direction of the BART Units. Therefore, 
EPA cannot 'reasonably anticipate' visibility improvement on the 
20% worst days resulting from the installation of the BART 
Benchmark at the Utah BART Units. This failure alone invalidates the 
FIP Proposal. 
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PacifiCorp Comments at 51-52 and Attachment 10 [JA_] (graphic 

reproduced below; blue dots represent BART Units and non-BART Units; 

red dot represents Canyonlands Class I area; red arrows represent the wind 

direction on 20% worst days). 

In other words, regardless of what the CALPUFF computer modeling results 

state, the actual EPA wind data shows that the BART Units (which are west

northwest of the particular Class I area) could not be responsible for the NOx

related visibility impairment on the winter days, as the CALPUFF model results 

predict, because the prevailing wind on those days was blowing into the Class I 
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areas from areas other than where the BART Units are located (the southeast

south -southwest). 

In response, EPA vaguely claimed the CAL PUFF model accounted for wind 

direction, but never explained why EPA relied solely on CALPUFF model results 

when EPA's actual wind data showed the prevailing winds were blowing from a 

different direction. This wind data demonstrates that the CAL PUFF computer 

model's predicted results could not be correct on those days. See R TC at 311 

[JA_]. EPA's nonresponse is arbitrary and capricious. EPA's rulemaking 

obligations require not only that EPA's decision be well reasoned, but that EPA 

"examine key assumptions as part of its affirmative burden of promulgating and 

explaining a non-arbitrary, non-capricious" decision. Columbia Falls Aluminum 

Co. v. EPA, 139 F.3d 914, 923 (D.C. Cir. 1998) (internal quotation omitted); see 

also Brower v. Evans, 257 F .3d 1058, 1067 (9th Cir. 2001) ("The presumption of 

agency expertise can be rebutted when its decisions, while relying on scientific 

expertise, are not reasoned."). EP .LAJ.. 's failure to provide a reasoned response to 

significant public comments also renders its action arbitrary and capricious. Int 'l 

Fabricarelnst. v. EPA, 972 F.2d 384,389 (D.C. Cir. 1992) ("EPA is required to 

give reasoned responses to all significant comments in a rulemaking proceeding.") 

(internal quotation omitted). 
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111. EPA failed to consider background ammonia. 

Relying on Mr. Hoffnagle's expert analysis, PacifiCorp also explained to 

EPA that CALPUFF modeling is "greatly influenced by the background ammonia 

number used in the model," "EPA improperly used a constant 1 ppb" number, and 

this mistake "greatly overestimated the 'reasonably anticipated' visibility 

improvements from SCR." PacifiCorp Comments at 47 [JA_]. "EPA should 

have used available ammonia monitoring data," which demonstrated that 

background ammonia was much lower than 1 ppb in winter months. !d. 

PacifiCorp asked that EPA use a more realistic "variable" ammonia number, with 

lower background values in the winter months, as EPA had done in the Wyoming 

and Montana regional haze modeling exercises. !d. at 48. PacifiCorp provided the 

chart below, and related information, regarding background ammonia studies in 

New Mexico and at Canyonlands (one of the Class I areas at issue) that strongly 

suggested background ammonia levels are extremely low in the wintertime, much 

lo\:ver than 1 ppb, and that background ammonia changes markedly throughout the 

year. Hoffnagle Report at 12-13 [JA_]. 

76 

ED_001237 _00001308-00095 



EPA-HQ-2017-010177 Production Set #2 

Ammonia Trends ~ Rural Backaround 

EPA acknowledged that "it would be preferable to use actual monitoring 

data to determine background ammonia concentrations," but claimed the data 

provided by PacifiCorp was "too sparse." As a result, EPA used the constant 

(year-round) and flawed 1 ppb background ammonia number lifted from outdated 

regulatory guidance. RTC at 325 [JA_]. However, knowing that the 1 ppb 

background ammonia number was likely incorrect in winter months (based on the 

data presented by PacifiCorp ), at a minimum EPA should have studied the issue 

and determined the proper winter-time ammonia level. 37 In Wyoming, after 

37 In the Montana rulemaking, EPA recognized the "seasonal variability in ambient 
ammonia concentrations," and admitted "it is preferable to use ambient ammonia 
measurement when such data are available." 77 Fed. Reg. at 57,867. After 
recognizing that no background ammonia data for Montana existed, EPA applied 
data from North Dakota because EPA determined "it would be more appropriate to 
use the North Dakota ammonia monitoring data instead of using CALPUFF default 
ammonia concentrations." I d. Here, EPA refused to use ammonia background 
data from Utah or surrounding states. 
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receiving similar criticism about the use of constant background ammonia based on 

the same guidance document, EPA conducted new modeling using monitored, 

variable ammonia background numbers. 79 Fed. Reg. at 5,111 ("After evaluating 

comments on the re-proposal, EPA determined that is was necessary to remodel all 

of the baseline and control technology scenarios using different background 

ammonia concentrations."). EPA's reliance in its BART visibility analyses on an 

incorrect background ammonia number, and its refusal to accept the ammonia 

background data provided by PacifiCorp or to gather its own, were incorrect, 

arbitrary and capricious. 

EPA is very aware that the use of monitored, variable ammonia background 

data can change the CAL PUFF model's results (which can make SCR look less 

favorable). In the Wyoming rulemaking, EPA said: "We agree ... the background 

ammonia concentration has a significant effect on model predicted visibility 

impacts." !d. at 5,117. Additionally, after the monitored, variable background 

ammonia numbers \:vere used for some of the \X/yoming B.l~l1F'-T sources, the 

CAL PUFF model showed a smaller visibility improvement associated with most of 

the subject BART controls in Wyoming. !d. at 5,040, Tables 5 and 6; at 5041 

Tables 7 and 8; at 5043 Tables 12 and 13. This Court should remand this matter to 

EPA and require it to run the computer models with representative ammonia 

background numbers, consider the contradiction between actual wind data and the 
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CALPUFF results, and factor in the "margin of error" when reviewing CAL PUFF 

modeling results. 

CONCLUSION 

This Court should invalidate the Final Rule, and remand it back to EPA for 

correct analysis of the Utah BART Alternative. 

DATED this 17th day ofMarch, 2017. 

1406528 5 

/s/ E. Blaine Rawson 
E. Blaine Rawson 
Iviarie Bradshaw Durrant 
Ray Quinney & Nebeker, P.C. 
36 South State Street, Suite 1400 
Salt Lake City, UT 84111 
brawson@rqn.com 
(801) 532-1500 

/s/ Michael G. Jenkins 
Michael G. Jenkins 
Assistant General Counsel 
PacifiCorp Energy 
1407 North Temple, Suite 310 
Salt Lake City, Utah 84116 
michael.jenkins@pacificorp.com 
(80 1) 220-2233 

Attorneys for Intervenor PacifiCorp 
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STATEMENT REGARDING ORAL ARGUMENT 

PacifiCorp requests oral argument because both the Utah BART Alternative 

and the FIP involve technical issues that will benefit from oral presentation to the 

Court and the opportunity for the Court to pose clarifying questions. The outcome 

of this case involves precedent-setting standards for protecting state discretion and 

enforcing statutory requirements for reasonableness under the regional haze 

program and CAA. Oral argument will enable the Court to ensure a more thorough 

review of these important issues, which will determine whether PacifiCorp may be 

mandated by the federal government to invest hundreds of millions of dollars in 

controls with highly questionable visibility benefits against the recommendations 

of the State of Utah. 
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STATEMENT OF RELATED CASES 

As required by lOth Cir. R. 28.2(C)(l), the following cases are related to this 

appeal: 

1. State of Utah v. EPA et al., No. 16-9541 (lOth Cir. Sept. 1, 2016), and 

PacifiCorp v. EPA et al., No. 16-9542 (lOth Cir. Sept. 2, 2016). Emery County 

and Carbon County are intervenors in the State ofUtah and the PacifiCorp appeals. 

Utah Associated Mun. Power Sys. v. EPA et al., No. 16-9543 (1Oth Cir. Sept. 6, 

2016) andDeseret Generation & Transmission Coop. v. EPA et al., No. 16-9545 

(lOth Cir. Sept. 6, 2016) are petitions for review of the same Final Rule 1 

challenged in the State of Utah and PacifiCorp appeals. These appeals have been 

consolidated with this case number 16-9541. 

2. WildEarth Guardians v. EPA, 770 F.3d 919 (lOth Cir. 2014), where 

this Court denied a challenge by environmental petitioners to Environmental 

Protection Agency's (EPA) approval of the State ofUtah's (Utah) proposed cap-

and~trade program for sulphur dioxide (S02) emissions in lieu ofBi~ .. RT. 

1 The Final Rule is titled "Approval, Disapproval and Promulgation of Air Quality 
Implementation Plans; Partial Approval and Partial Disapproval of Air Quality 
Implementation Plan; Utah; Revisions to Regional Haze State Implementation 
Plan; Federal Implementation Plan for Regional Haze," 81 Fed. Reg. 43894 (July 
5, 2016) ("Final Rule") [JA _]. 
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3. Utah v. EPA, 750 F.3d 1182 (lOth Cir. 2014), reh 'g denied, 765 F.3d 

1257 (lOth Cir. 2014), where Utah and PacifiCorp challenged EPA's disapproval 

of Utah's proposed State Implementation Plan (SIP) for nitrogen oxide (NOx) 

BART. The Court did not reach the merits of the appeal due to jurisdictional 

Issues. 
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GLOSSARY OF ACRONYMS 

BART ............. Best Available Retrofit Technology 

CAA . .. . .. .. .. . .. .. Clean Air Act 

EPA . .. .. . .. .. .. . .. . Environmental Protection Agency 

FIP .. . .. .. . .. .. .. . .. . Federal Implementation Plan 

JA ................ Joint Appendix 

RHR . .. . .. .. .. . .. .. Regional Haze Rule 

R TC.. .. .. . .. .. .. . .. . EPA's Response to Comments 

SCR . .. .. . .. .. .. . .. . Selective Catalytic Reduction 

SIP .................. State Implementation Plan 
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Pursuant to Rule 18 of the Federal Rules of Appellate Procedure, 

Petitioners-Intervenors Emery County and Carbon County (the "Counties") submit 

this Brief in Support of the State ofUtah's and PacifiCorp's Petitions for Review 

ofEPA's July 5, 2016 Final Rule ("Final Rule"). The Counties also join in the 

State ofUtah's and PacifiCorp's Briefs, and adopt and incorporate by reference 

herein their respective Briefs. 

STATEMENT OF JURISDICTION 

On July 5, 2016, EPA published its Final Rule. On September 1, 2016, and 

September 2, 2016, the State ofUtah and PacifiCorp filed their respective timely 

Petitions for Review of that Final Rule. By its Order of October 4, 2016, this 

Court granted leave to the Counties to intervene in this matter. This Court has 

jurisdiction to review EPA's Final Rule under 42 U.S.C. § 7607(b)(1) and Rule 

15(a) of the Federal Rules of Appellate Procedure. 

STATEMENT OF ISSUES 

1. \X/hether EP l~:~. \:vas required to consider all of the Bi\:..R T factors 

required under the CAA and the BART Guidelines, and thereby improperly 

promulgated its FIP in place of Utah's Alternative; and 

2. Whether EPA was required to conduct an evaluation of the potential 

loss or shifts of employment under the CAA. 

1 
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STANDARD OF REVIEW 

In reviewing EPA's decision on the disapproval of the SIP and the 

promulgation of the FIP, this Court should reverse EPA's decision if it is 

"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law." 5 U.S.C. § 706(2)(A) (West 2016); 42 U.S.C. § 7607(d)(1)(B),(9)(A). 

STATEMENT OF CASE 

The EPA's Final Rule threatens the Counties' coal-mining and utility-related 

industries. These industries provide hundreds of jobs, support dozens of 

businesses, and provide a significant portion of the otherwise limited tax base for 

the Counties. The EPA was required to consider these economic disruption and 

unemployment impacts in developing its Final Rule, but failed to do so. 

The subject Hunter and Huntington power plants (the "Plants") are located 

in Emery County, Utah, and the Skyline and Dugout coal mines which provide 

coal to the Plants are located in Carbon County, Utah. The Counties have both 

been designated as "11ining Dependent" by the U.S. Department of i~ .. griculture. 2 

The Counties are home to six of the State's seven coal mines. 3 Not surprisingly, 

coal mining and related coal-fired utility jobs represent a significant percentage of 

2 USDA, Economic Research Service, County Typology Codes (20 15), 
http://www.ers.usda.gov/data-products/countv-typology-codes.aspx. 

3 South Eastern Utah Economic Development District, Workforce Study 
("SEUEDD Workforce Study") at 6 (Mar. 2016) (Exhibit A) [JA _]. 

2 
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the jobs in the Counties. 4 The Counties have already been impacted by the recent 

decline in the coal industry, including the recent closure of the Deer Creek mine in 

Emery County and the Horizon mine in Carbon County. Over the past three years, 

employment in coal mining in Carbon County has decreased by 21%, and in 

Emery County by a staggering 36%.5 In addition, the closure of the Carbon power 

plant (in Carbon County) in 2015 resulted in a direct loss of70 jobs and an indirect 

loss of up to 300 jobs. 6 These past job losses have been injurious to the Counties; 

any additional significant job losses could be crippling. 

In the likely event that the Plants will be pushed into early closure or 

conversion from coal to natural gas as a result of the costly FIP requirements, the 

Counties would be severely harmed. Job losses at the two Plants alone would 

exceed 370 employees or approximately $35 million in wages. 7 Additional 

indirect job losses would also be expected in the many sub-industries that supply, 

4 Coal mining and related coal-fired utility jobs represent approximately 30% of 
the jobs in Emery County. !d. at 17 [JA _]. 

5 !d. at 4 [JA _]. 

6 Amy Joi O'Donoghue, End of an era: Mercury rule shutters Utah's oldest power 
plant, Deseret News (Apr. 14, 2015), 
http://www.deseretnews.com/article/865626442/End-of-an-era-Mercury-rule
shutters-Utahs-oldest-power-plant.html?pg=all; EPA Response to Comments 
("RTC") at 377 (Exhibit B) [JA _]. 

7 Estimate based on PacifiCorp projections and average monthly wage in utilities 
sector for Emery County for third quarter 2015. SEUEDD Workforce Study at 24-
25 [JA_]. 
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service, and support the Plants, including local equipment vendors, transportation 

providers, engineers, contractors, consultants, etc., estimated at another 300+ jobs 

or another $25 million in wages. 8 One Emery County commissioner estimates the 

economic impact could be double this-800+ jobs in Emery County alone. 9 

Additional job losses would also be likely in the local coal mining industry, as the 

coal for the closed or converted Plants would no longer be needed. 

The loss of more than $60 million of employment income for the Counties' 

residents would also have a significant and incremental trickle-down impact on all 

sectors of the Counties' economies, and notably a significant impact on the 

Counties' own property, sales, and other tax, fee, and license revenues. 10 In 

addition, the continued job losses and the uncertainty created by the FIP are 

8 Estimate based on PacifiCorp projections and the mean of the average monthly 
wage for mining and utilities jobs for the Counties for third quarter 2015. Id [JA 

l 
_j· 

9 Patsy Stoddard, Part 1: Commissioner Brady speaks at EPA hearing on regional 
haze, Emery County Progress (Feb. 2, 2016), 
http://ecprogress.com/index.php?tier= !&article id= 18488 ("The economic impact 
of the Hunter and Huntington Power Plants is a large portion of our economy in 
Emery County. The economic impact Rocky Mountain Power has had to Emery 
County in direct and indirect is 800+ jobs.") See RTC at 378 [JA _]. 

10 The plants provide a significant portion of the tax base for Emery County, 
contributing approximately $7.9 million annually in property taxes. See 
~~~~...:_. [JA _]. 
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detrimentally impacting the Counties by making it difficult to expand or attract 

businesses, in particular businesses in the mining or utility industries. II 

Even if the plants were able to avoid early closure, the estimated $700 

million to implement the FIP would likely be passed along to utility customers, 

including the Counties' residents. By EPA's own estimates, implementation of the 

FIP will result in 5-10% rate increases. 12 While mining and utility jobs pay higher 

than average wages, the remaining residents of the Counties are not so fortunate. 

Excluding mining and utility jobs, the remaining 70% of Emery County residents' 

average monthly wage is $2,413, and the remaining 86% of Carbon County 

residents' average monthly wage is $2,374I3-both over $1,000 less than the 

statewide average wage of$3,539.I4 Of these non-mining and non-utility workers, 

many earn less than minimum wage ($1,256 per month)_ Is These wage statistics 

II SEUEDD Workforce Study at 31-35 ("mines have closed and a moratorium has 
been placed on renewing coal leases, resulting in significant decreases in 
employment... companies wishing to expand are presently required to postpone 
any plans of grov.rth .... ")[LA .. _]. 

I2 See RTC at 370 [JA _]. 

I3 SEUEDD Workforce Study at 17-18, 24-25 [JA _]. 

I4 Department of Workforce Services, Employment and Wage Statistics, Utah 
Statewide, 3rd Quarter 2015, https:/ /jobs.utah.gov/jsp/wi/utalmis/industrydetail.do 
(last visited Nov. 1, 2016) [JA _]. 

Is In Emery County 19% of the non-mining and non-utility industry wage earners 
earn less than minimum wage, and in Carbon County, it is 15.5%. SEUEDD 
Workforce Study at 17-18, 24-25 [JA _]. 
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show that the anticipated rate increases will cause significant harm to the already 

burdened residents. Business utility customers will be similarly disrupted, unless 

they can pass those increases along to consumers-many of whom are residents of 

the Counties, creating even further economic disruption. Such rate increase caused 

by EPA-mandated controls was one of several factors justifying the recent stay of a 

Regional Haze FIP in Texas. Texas v. EPA, 829 F.3d 405,433 (2016). 

In short, the EPA was required under the CAA to consider these significant 

economic disruption and unemployment impacts the Counties will suffer as a result 

of the Final Rule, but failed to do so. 

SUMMARY OF ARGUMENT 

EPA disapproved Utah's SIP, and in its place imposed its own FIP. In 

developing its FIP, EPA made a BART determination of SCR, and mandated SCR 

in the FIP. In making its BART determination, EPA failed to consider all of the 

BART factors, and to conduct the required evaluation of potential loss or shifts of 

employment, required under the cl~\11A1. EP il:~... 's failure \:vas arbitrary, capricious, an 

abuse of discretion, and otherwise not in accordance with law. 

ARGUMENT 

The CAA 's regional haze program requires steady incremental progress 

towards natural visibility in Class I areas by 2064. See 42 U.S.C. § 749l(b)(2); 40 

C.F.R. § 51.308(d)(l)(i)(B). To ensure reasonable progress, EPA's regulations 

6 
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require the states to develop SIPs to implement a long-term strategy to reduce 

haze. See 40 C.F.R. § 51.308(d)(3)(iv). A core component of the long-term 

strategy is regulation of certain major stationary sources through the determination 

and installation of BART or, in the alternative, implementation of measures that 

achieve greater reasonable progress than BART. See id. § 51.308(e),(e)(2). In 

September of2008, Utah implemented such alternative measures (Utah's BART 

"Alternative") for NOx because the review of"all available information and data," 

showed that the Alternative would achieve greater reasonable progress than the 

most stringent BART controls. 71 Fed. Reg. 60,612-01,60,622 (Oct. 13, 2006). 

The Alternative also was significantly more cost-effective (by hundreds of millions 

of dollars). 

Notwithstanding those clear advantages, and EPA's acknowledgment that 

Utah's Alternative satisfied the CAA's applicable requirements, EPA later 

disapproved the Alternative. In its place EPA made a BART determination of the 

very expensive selective catalytic reduction (''SCR") control technology, and 

imposed its own FIP mandating SCR. See 81 Fed. Reg. at 43,907 [JA _]. In 

making its BART determination, EPA failed to consider all of the required BART 

factors and conduct the required evaluations of potential employment loss. EPA's 

failure was arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance with law. 

7 
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I. EPA FAILED TO CONSIDER ALL OF THE BART FACTORS 
REQUIRED UNDER SECTION 7491 AND THE BART GUIDELINES, 
AND THEREBY IMPROPERLY PROMULGATED ITS OWN FIP IN 
PLACE OF UTAH'S ALTERNATIVE 

A. EPA is Required to Consider the Energy Impacts Factor, and the 
Associated Economic Disruption and Unemployment, but Failed 
to do so 

In making a BART determination, the CAA requires that the agency "shall 

take into consideration" five specified factors: "the costs of compliance, the 

energy and nonair quality environmental impacts of compliance, any existing 

pollution control technology in use at the source, the remaining useful life of the 

source, and the degree of improvement in visibility which may reasonably be 

anticipated to result from the use of such technology .... " 42 U.S.C. § 749l(g)(2); 

see also WildEarth Guardians v. EPA, 770 F.3d 919, 924 (lOth Cir. 2014) 

(requiring that agencies "must consider five factors .... "). One of those expressly 

required factors is the "energy ... impacts of compliance .... " 42 U.S.C. § 

749l(g)(2). 

EPA has issued BART Guidelines to assist states in implementing their 

BART determinations. See 40 C.F.R. pt. 51, App'x Y. The Guidelines are 

mandatory for BART-eligible 750-megawatt units, such as the Plants here. Id., 

I.F .1 ("States must follow the guidelines in making BART determinations on a 

source-by-source basis for 750 megawatt (MW) power plants ... "). In considering 

the required factor of "energy impacts," EPA's BART Guidelines provide specific 

8 
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direction and instruct that consideration be given to any "economic disruption or 

unemployment." 40 C.F.R. pt. 51, app. Y, § IV.D.4.h.5. 16 

When promulgating a FIP, EPA stands in the shoes of the State, and must 

meet the same requirements. See 77 Fed. Reg. 40,150, 40,164 (July 6, 2012). 

"Just as the State was required to properly consider each statutory factor in the 

BART analysis in the implementation of its SIP, so too was EPA in the 

promulgation of its FIP." North Dakota v. EPA, 730 F.3d 750,764 (8th Cir. 2013). 

Despite the statutory requirement to consider the energy factor and the 

associated economic disruption and unemployment, EPA failed to do so. In its 

Proposed Rule to disapprove the Alternative and promulgate the FIP, EPA 

cavalierly dismissed this economic information as immaterial. See 81 Fed. Reg. 

2,004, 2,024 (Jan. 14, 2016) ("Because such benefits do not have direct bearing on 

whether the BART Alternative achieves greater reasonable progress, it is not 

material to our action .... ") [JA _] . In its Final Rule, EPA similarly dismissed 

this factor as irrelevant and assigned it no \:veight in the Bi\:..R T i\:..lternative 

analysis. See 81 Fed. Reg. at 43,900-01 ("Energy and non-air quality impacts do 

not provide relevant information on the relative visibility benefit of a BART 

16 The Guidelines also contemplate in these circumstances the conduct of "an 
economic analysis that demonstrates, in sufficient detail for public review, the 
specific economic effects, parameters, and reasoning" for a BART selection. 40 
C.F.R. pt. 51, app. Y, § IV.E.3.2. 
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Alternative as compared to BART. We, therefore, did not assign this metric any 

weight in our evaluation of the State's weight-of-evidence conclusion.") [JA _]. 

Likewise, EPA refused to consider the information as part of its FIP BART 

d . . 17 etermmat10ns. 

EPA was repeatedly made aware of its failure to consider this factor by the 

Counties and their residents during the public comment period. 111 In response to 

comments requesting that EPA consider the economic disruption and 

17 See EPA RTC at 364 364 ("However, neither the CAA nor the RHR provide for 
consideration of the affordability of controls, ratepayer impacts or potential job 
losses as part of a BART determination analysis.") [JA _]. 

18 See, e.g., County Commissioner Comments, EPA-R08-0AR-2015-0463-0063 
("The economic impact of the Hunter and Huntington Power Plants is a large 
portion of our economy in Emery County. The economic impact Rocky Mountain 
Power has had to Emery County in direct and indirect is 800+ jobs.")[JA _]; 
Carbon County Board of Commissioners Comment, Mar. 10, 2016 ("Carbon 
County is most concerned that, based on testimony from the Navajo tribe with a 
population of 166,826 how the loss of nearly 1,000 jobs between the plant and the 
mine would be too great of an impact to the tribe. Yet the loss of 1,260 direct and 
1,850 indirect jobs between the mines and power plants and our supporting 
businesses in the Carbon/Emery County area with a combined population of 
31,737 somehow does not measure up to the a major economic impact to the area 
and our citizens? Why has no testimony been taken on the impacts to our area?") 
[JA _.];Public Lands Administrator Comment, Jan. 26, 2016 ("PacifiCorp and 
its predecessors have been good neighbors and is an extremely important economic 
asset to Emery County.") [JA _]; PacifiCorp Comments, EPA-R08-0AR-2015-
0463-0169, at 41, Mar. 3, 2016 ("When considering the FIP Proposal, EPA must 
include in its evaluation of energy impacts and their associated costs the impacts to 
local jobs and state and local economies surrounding the affected facilities. With 
retirement, replacement, or natural gas conversion of individual units a potential 
outcome due to EPA's FIP Proposal, EPA's assessment must include coordination 
with state regulators, environmental agencies and elected officials.")[JA _]. 
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unemployment impacts, EPA attempted to excuse its omission by erroneously 

stating that "[ n ]either the CAA nor the RHR provide for consideration of ... 

potential job losses as part of a BART determination analysis." 19 

EPA further attempted to excuse its failure by suggesting that such impacts 

should be considered "only in 'unusual circumstances. "'20 This attempted 

"unusual circumstances" excuse derives from an altogether different section of the 

BART Guidelines and is irrelevant here. Compare 40 C.F.R. pt. 51, app. Y, § 

IV.D.4.h.5 (consideration of economic and employment impacts as part ofthe 

energy impacts analysis) with 40 C.F.R. pt. 51, app. Y, § IV.E.3.2 (identifying the 

"unusual circumstances" when the affordability of the controls should be 

considered in selecting a best alternative). In any event, this case does present 

such "unusual circumstances" given the dependency ofthe Counties' on the 

mining and utility industries. See Statement of Case above. 

In summary, EPA was required to consider these "energy" and "economic 

disruption and unemployment" impacts in its Bi\:..RT analysis, 42 U.S.C. § 

7491(g)(2); 40 C.F.R. pt. 51, app. Y, § IV.D.4.h.5, but failed to do so. EPA has 

rejected BART determinations for several states based on this same failure to 

address all of the required BART factors, including Utah's 2008 SIP. See, e.g., 77 

19 RTC at 364-65 [JA _]. 

20 RTC at 364-65 [JA _]. 

90731620.3 0059408-00001 
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Fed. Reg. 74,355 (Dec. 14, 2012) [JA _];Oklahoma v. EPA, 723 F.3d 1201, 

1206 (lOth Cir. 2013). 

B. Economic Disruption and Unemployment Impacts in Emery and 
Carbon Counties Would Irrefutably Result from the Final Rule 

The SCR requirements of EPA's Final Rule would result in significant 

economic disruption and unemployment. See Statement of the Case above. If the 

Final Rule is not rescinded, the cost-prohibitive FIP will likely force the owners to 

consider shutting down the Plants, as EPA has seen on several occasions, 21 or 

possibly convert them to natural gas plants. Under either scenario, the result would 

be economic disruption and unemployment. EP 1A1.. 's failure to consider these 

impacts is arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance with law. 

II. EPA FAILED TO CONDUCT THE EVALUATION OF POTENTIAL 
LOSS OR SHIFTS OF EMPLOYMENT AS REQUIRED UNDER 
SECTION 7621 

In addition to the CAA provision (42 U.S.C. §7491) requiring EPA to 

consider the energy impacts and economic disruption and unemployment in its 

BART analyses, the CAA has a related provision requiring EPA to conduct 

21 For example, units at the Apache and Cholla plants in Arizona, San Juan plant in 
New Mexico, Boardman plant in Oregon, and Craig plant in Colorado, have been 
shut down or converted rather than retrofitted with prohibitively expensive SCR. 
See, Apache Plant, 80 Fed. Reg. 19,220 (Feb. 27, 2015); Cholla Plant, 81 Fed. Reg. 
46,852 (July 19, 2016)_[JA _];Boardman Plant, 76 Fed. Reg. 38,997 (July 5, 
20ll)_[JA _]. 
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evaluation of potential loss or shifts of employment related to its administration of 

the CAA and "applicable implementation plans." Section 7621 of the CAA 

provides: 

The administrator shall conduct continuing evaluations of potential loss or 
shifts of employment which may result from the administration or 
enforcement of the provision of [the CAA] and applicable implementation 
plans, including where appropriate, investigating threatened plant closures 
or reductions in employment allegedly resulting from such administration or 
enforcement. 

42 U.S.C. § 7621(a) (emphasis added). 

EPA argues that Section 7 621 (a) does not impose a mandatory duty. See 

EPi~ .. 's Opposition to the f'y1otions to Stay the Final Rule at 56~57. That argument 

has been flatly rejected in a very recent and similar case. Murray Energy Corp. v. 

McCarthy, No. 5:14-CV-39, 2017 WL 150511, at *1 (N.D.W.Va. Jan. 11, 2017). 

Congress intended to impose a mandatory duty upon the EPA. With specific 
statutory provisions like Section [7621(a)], Congress unmistakably intended 
to track and monitor the effects of the Clean Air Act and its implementing 
regulations on employment processes ... the legislative record for these 
statutory provisions, as well as Supreme Court precedent, confirm this 
purpose. 

!d. (citation to several pages of legislative record omitted). The court also noted 

that "[ w ]hile EPA is elsewhere required to research national, regional, and sector-

wide economic impacts, § [7621] requires EPA to answer the particular question of 

whether the EPA is contributing to specific worker dislocations and plant and mine 

13 
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closures ... No other provision requires this type of 'Facility-and-community-

specific at-risk assessment of jobs."' !d. at 4. 

The evaluation mandated by Section 7621 requires not just an after-the-fact 

evaluation, but a before-the-fact evaluation of "potential loss or shifts of 

employment" which "may" result from the "administration or enforcement of ... 

applicable implementation plans .... " 42 U.S.C. § 7621(a). In Murray Energy 

Corp., the Court emphasized that, consistent with the language of Section 7621(a), 

EPA should not only be "retrospectively evaluating 'any actual closures or 

reductions which are alleged to have occurred because of such requirements,"' but 

"prospectively 'investigat[ing] ... threatened plant closures or reductions in 

employment allegedly due to requirements of the act .... "' !d. at *4. This 

prospective application of the Section 7621(a) "was specifically 'intended to bring 

into play any government programs available to provide financial assistance which 

would prevent plant closings or production curtailments or to assist workers and 

communities impacted by closings and curtailments."' !d., at *5 (citations 

. d) 22 om1tte . 

22 Section 7721 (a) became effective in 1972. In the initial years of its 
implementation, EPA identified numerous plant closures and curtailments, and 
associated actual and threatened dislocation of workers. See Murray Energy 
Corp., at * 5. At some point, however, "EPA discontinued these evaluations of 
losses and shifts in employment resulting from its actions." !d. In more recent 
years, EPA has taken the position that it does '"not interpret[] section [7621(a)] to 
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EPA is now taking the position that it does not interpret section 7 621 (a) to 

require it to conduct evaluations of potential loss or shifts of employment in 

administering implementation plans, 23 that such evaluations "are untethered to any 

particular action," and that section 7621(a) merely "creates a mechanism for 

individual employees to alert EPA ifhis or her job has been threatened .... " EPA's 

Opposition to Stay at 56. 

In a flat rejection of those arguments, the court in Murray Energy Corp. 

sharply reprimanded EPA's disregard of its mandatory obligation. 

EPA cannot redefine statutes to avoid complying with them. Nor can EPA 
render them superfluous or contrary to their original purpose by simply 
defining them to be. The record in this case demonstrates hostility on the 
part of the EPA to doing what is ordered by § [7 621 (a)]. . . EPA does not 
get to decide whether compliance with§ [7621(a)] is good policy ... It is 
time for the EPA to recognize that Congress makes the law, and EPA must 
not only enforce the law, it must obey it. 

!d., at *9. 

EPA has repeatedly been made aware of its failure to evaluate potential loss 

of employment by the Counties and their residents during the public comment 

( ... continued) 
require the agency to conduct employment investigations in taking regulatory 
actions."' !d. 

23 EPA is acutely aware that its BART FIPs have resulted in the shutting down of 
several coal-fired units, and the unemployment resulting therefrom. See footnote 
26 above. 
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period, 24 but EPA has attempted to excuse its failure by shifting the responsibility 

for performing such evaluations away from itself. "[W]e lack evidence to support 

the assertions that our proposed FIP would result in significant rate increases, 

jeopardize the plant's operations, or result in any other economic effects. In the 

absence of such evidence, commenter' s assertions regarding job losses are 

speculative, and we cannot consider them as part of our BART determination."25 

But EPA had a statutory duty (under Section 7 621) to conduct the very evaluation 

of potential job losses that would have confirmed the potential job losses 

information EPA claims it lacked. EPA cannot claim it "lacked evidence" when it 

had the statutory duty to collect the evidence in the first instance and yet failed to 

do so. Further, because EPA has seized the prerogative to propose the FIP, it has 

the duty to obtain and consider the required information-not the State or the 

petitioners. See 77 Fed. Reg. at 40,164 [JA _];North Dakota v. EPA, 730 F.3d 

at 764. 

i\:..s addressed in detail in the Statement of Claims above, the Final Rule 

would have very important and widespread employment effects on the coal 

industry and the Counties. In very similar circumstances, the court in Murray 

Energy Corp. held that, "due to the importance, widespread effects, and the claims 

24 See footnote 22 above. 

25 RTC at 365 [JA _]. 
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of the coal industry, it would be an abuse of discretion for the EPA to refuse to 

conduct a§ [7621(a)] evaluation on the effects of its regulations .... " !d. at *11. 

Likewise, EPA's failure here to conduct the required evaluation of potential loss or 

shifts of employment is arbitrary, capricious, an abuse of discretion, and otherwise 

not accordance with law. 

CONCLUSION 

Based on the foregoing, and on the reasons set forth by Utah and PacifiCorp 

in their briefs, this Court should invalidate that portion of the Final Rule 

disapproving the Alternative and imposing the FIP, and remand it to EPA for a full 

analysis of the Alternative. 
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STATEMENT OF RELATED CASES 

As required by lOth Cir. R. 28.2(C)(l), the following cases are related to this 

appeal: 

1. PacifzCorp v. EPA et al., Case No. 16-9542 (lOth Cir. Sept. 2, 2016), 

Utah Associated Mun. Power Sys. v. EPA et al., Case No. 16-9543 (lOth Cir. Sept. 

6, 2016), and State of Utah v. EPA, Case No. 16-9541 (lOth Cir. Sept. 6, 2016), are 

petitions for review of the same Final Rule challenged in this appeal. These 

appeals have been consolidated with this case number 16-9545. 

2. WildEarth Guardians v. EPA, 770 F.3d 919 (lOth Cir. 2014), where 

this Court denied a challenge by environmental petitioners to Environmental 

Protection Agency's (EPA) approval of the state ofUtah's (Utah) proposed cap

and-trade program for sulphur dioxide (S02) emissions in lieu of Best Available 

Retrofit Technology (BART). 

3. Utah v. EPA, 750 F.3d 1182 (lOth Cir. 2014), where Utah and 

PacifiCorp challenged EPA's disapproval ofUtah's proposed State 

Implementation Plan (SIP) for nitrogen oxide (NOx) BART. The Court did not 

reach the merits of the appeal due to jurisdictional issues. 
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GLOSSARY OF TERMS 

BART .............................. BestAvailable Retrofit Technology 

CAA ................................ CleanAir Act 

dv ..................................... deciview 

EPA ................................. Envronmental Protection Agency 

FIP ................................... Federallmpl ementation Plan 

JA .................................... JointAppendix 

NOx .................................. NitrogenOxide 

R TC ................................. EPA' sRes ponse to Comments 

SCR ................................. SelectiveCatalytic Reduction 

SNCR .............................. SelectiveNon-Catalytic Reduction 

SIP ................................... Statelmpl em entation Plan 
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INTRODUCTION 

Deseret Generation & Transmission Co-operative ("Deseret"), owns an 

undivided 25.108% interest in the Hunter 2 Unit ("Hunter 2"), one of four units 

identified as BART eligible for implementation of Best Available Control 

Technology ("BART") in the state ofUtah. The Respondent, Environmental 

Protection Agency ("EPA"), has illegally rejected an implementation plan 

developed by the state of Utah under authority of the Clean Air Act ("CAA") 

regional haze program ("Final Rule") 1 as it pertains to control of nitrogen oxide 

("NOx") emissions (the "BART Alternative"). Instead, EPA imposed a Federal 

Implementation Plan ("FIP") requiring the most stringent and costly form of 

pollution controls to be installed at Hunter 2 rather than the BART Alternative 

appropriately developed and selected by the State.2 

1 The final rule was published on July 5, 2016, and is titled "Approval, Disapproval 
and Promulgation of Air Quality Implementation Plans; Partial Approval and 
Partial Disapproval of Air Quality Implementation Plan; Utah; Revisions to 
Regional Haze State Implementation Plan; Federal Implementation Plan for 
Regional Haze," published at 81 Fed. Reg. 43,894 (July 5, 2016) ("Final Rule"), 
attached hereto as Attachment A [Joint Appendix ("JA") _.] 

2 The controls mandated by the EPA FIP include installation of Selective 
Catalytic Reduction, in combination with Low NOx Burners and Overfire Air 
(referred to collectively as "SCR"). 
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EPA's Final Rule was promulgated in the face of significant data and 

information from the state ofUtah that the NOx BART Alternative proposed in 

Utah's State Implementation Plan ("SIP") would reduce haze more significantly 

than the installation of much more expensive controls-thereby satisfying both the 

main goal as well as the technical requirements of the regional haze program under 

the CAA. Deseret submitted to the EPA a Petition for Reconsideration and 

Request for Administrative stay of the FIP in September of2016. Deseret has 

received no response from the EPA despite the fatal flaws in EPA's Final Rule. 

JURISDICTION 

On September 6, 2016, Deseret timely petitioned this court for a review of 

EPA's determination to illegally reject the SIP and implement a FIP. EPA had 

jurisdiction to review Utah's SIP, and its component NOx BART Alternative, and 

to issue the Final Rule (including the FIP), under 42 U.S.C. § 7410. This Court has 

jurisdiction to review EPA's decision on the Final Rule under 42 U.S.C. § 

7607(b)(1). The review of the Final Rule, which applies "locally or regionally" to 

Utah only, is appropriate in this Court as it is "the United States Court of Appeals 

for the appropriate circuit." 42 U.S.C. § 7607(b )(1 ). 
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ISSUES PRESENTED FOR REVIEW 

In addition to the issues presented by the state of Utah in its preliminary 

brief and those presented by PacifiCorp in its preliminary brief, the following 

issues are specifically presented for review: 

1. Whether EPA acted arbitrarily, capriciously, abused its discretion, or 

acted contrary to law when it ignored the principles of cooperative federalism in 

rejecting the state ofUtah's SIP, including the NOx BART Alternative and 

imposing a FIP? 

2. Should the Court refuse to grant any deference to EPA in this case 

where EPA acted beyond the scope of the Clean Air Act in imposing a FIP? 

3. Did EPA act arbitrarily, capriciously, abuse its discretion, or act 

contrary to law when it imposed significant costs for SCR as BART without any 

measurable visibility improvement? 

STATElViENT OF THE CASE 

This appeal is the result of classic federal overreach, whereby the EPA 

disrupted the Congressionally-required balance between the states and the federal 

government in the implementation of plans to address regional haze. In Section 

169 A of the CAA, Congress created a program to protect visibility in national 

parks and wilderness areas from the effects of regional haze. In doing so, it 
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specifically delegated to the States-not EPA- the task of determining the 

appropriate level of "emissions limits, schedules of compliance and other 

measures" to regulate regional haze. 42 U.S.C. § 7491(b)(2). 

EPA's role is limited to reviewing the State's BART determinations, or in 

this case, the state ofUtah's BART Alternative SIP, and ensuring the SIP meets all 

"applicable requirements" of the Clean Air Act. 42 U.S.C. § 7410(k)(3). In 

making BART and presumably BART Alternative determinations, "States are free 

to determine the weight and significance to be assigned to each factor." 70 Fed. 

Reg. 39,104, 39,123 (July 6, 2005) (emphasis added). In determining whether a 

BART Alternative may achieve greater reasonable progress toward visibility 

improvement than a traditional BART Benchmark, states may consider some or all 

of the following factors: "the costs of compliance, the time necessary for 

compliance, [] the energy and nonair quality environmental impacts of compliance, 

and the remammg usefui iife of any ex1stmg source subject to such requirements." 

42 U.S.C. § 7491(g)(1). The EPA may not, as it did in this case, reject a SIP on the 

basis that it disagrees with Utah's discretionary consideration of, or the weight 

assigned to the factors. See e.g., Train v. Natural Res. Def Council, 421 U.S. 60, 

79 (1975) (the EPA "has no authority to question the wisdom of a State's choice of 

emission limitations if they are part of a plan which satisfies [the] standards"). 
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Rather than heed Utah's BART Alternative, made on the basis of specific 

scientific investigation and intimate knowledge of the state's regional haze causing 

sources in accordance with the applicable BART Alternative requirements, EPA 

has taken the extraordinary step in imposing a FIP that will cost BART -eligible 

sources in the state of Utah hundreds of millions of dollars more than the State 

BART Alternative would have cost. Such extraordinary costs yield minimum 

visibility benefits and will place unbearable, unjustified burdens on sources like 

Deseret Power. 

STATEMENT OF FACTS 

In an effort to prevent duplicative briefing as requested by this Court in its 

scheduling order dated October 6, 2016 Deseret hereby adopts the Statement of 

Facts included in the Preliminary Brief of the state of Utah filed on March 10, 

2017, Utah v. EPA, No 16-9541, at 7-20, hereinafter "Utah Brief'.] 

STANDARD OF REVIEW 

Final agency action must be set aside if it is "arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). 

This arbitrary and capricious standard is applicable in CAA cases where EPA's 

actions are under review. Oklahoma v. EPA, 723 F.3d 1201, 1211 (lOth Cir. 

2013). Specifically, here, where the review is focused on EPA's rejection ofthe 
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state ofUtah's SIP, the court must evaluate whether EPA was arbitrary in denying 

Utah's BART Alternative SIP even though the SIP met all applicable requirements 

of the SIP review provisions of the CAA. See 42 U.S.C. § 7410(k)(3). As 

discussed below, EPA arbitrarily refused to allow the state ofUtah to consider 

certain statutory factors in evaluating the reasonable progress achieved by the 

BART Alternative. 

Deseret also agrees with the standard of review articulated by the state of 

Utah and PacifiCorp in their merits briefs that this court should employ in its 

review of EPA's illegal actions. 

SUMMARY OF THE ARGUMENT 

EPA acted with blind allegiance to its pre-conceived agenda to force BART 

eligible sources in the state ofUtah to install the most costly controls including 

SCR without attendant visibility benefits, regardless of other statutory 

considerations. This singuiar focus was arbitrary and capnc1ous for a number of 

reasons. First, in rejecting the state ofUtah's BART Alternative, EPA refused to 

acknowledge the cost difference between the BART Benchmark and the BART 

Alternative as properly considered by the State in its reasonable progress analysis. 

This unfairly tipped the scale in favor ofthe BART Benchmark-or SCR-and 

resulted in a breach of the federalism balance required by the CAA. Second, 
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EPA's FIP determination unfairly refused to take account of the impact of existing 

controls on BART eligible sources. EPA's actions cannot be justified under the 

CAA, and the portion of the final rule disapproving the BART Alternative SIP and 

imposing the FIP should be vacated. 

ARGUMENT 

Deseret hereby adopts and incorporates into its brief the arguments advanced 

by the state ofUtah, PacifiCorp, UAMPS, and the Counties. The remainder of this 

brief addresses EPA's significant breach of federalism principles set forth in statute 

by: (i) arbitrarily rejecting the state ofUtah's BART Alternative SIP and imposing 

a FIP which will yield little to no comparative improvement in visibility despite an 

enormous disparity in compliance costs' and (ii) failing to give due consideration 

of the "costs of compliance" in developing the FIP. 

I. EPA Undermined the Core Tenants of Federalism by Imposing its 
FIP in the Place of Utah's BART Alternative SIP. 

Section 169 A of the CAA sets forth a system whereby the states, being the 

most familiar with the sources that may contribute to regional haze, and being most 

familiar with the cost impacts to the sources in each state, are designated by statute 

as the governmental entities vested with authority to determine the "emissions 

limits, schedules of compliance, and other measures as may be necessary to make 
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reasonable progress." 42 U.S.C. § 7491(b)(2). In this case, Utah spent many 

years developing what ultimately became a BART Alternative that it determined, 

by the clear weight of the evidence, would provide greater "reasonable progress" 

toward visibility improvement across all Class I areas. [Utah Brief at 11-19.] 

The EPA's role in reviewing a state's SIP is limited in scope; it may only 

disapprove the SIP in instances where a state fails to meet applicable CAA 

requirements. See 42 U.S.C. § 7410(k)(3); see e.g., Texas v. EPA, 829 F.3d 405 

(5th Cir. 20 16) (court granted stay motion in favor of Texas finding likelihood of 

success on the merits of state's challenge to EPA FIP). EPA may not, as it did in 

this case, disapprove a SIP because it disagrees with the state's weighing of certain 

statutory factors as part of its "greater reasonable progress" analysis for the BART 

Alternative. !d. Indeed, the Supreme Court has stated that EPA has "no authority 

to question the wisdom of a State's choice of emission limitations if they are part 

of a plan which satisfies [the] standards of [the CAA] and the Agency may devise 

and promulgate a specific plan of its own only if a State fails to submit an 

implementation plan which satisfies those standards." Train v. Natural Res. Def 

Council, 421 U.S. 60,79 (1975). 

The CAA' s legislative history also confirms this division of responsibility 

between the states and EPA. During the floor debate preceding adoption of the 
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Conference Agreement supporting Section 169 A of the CAA, Senators McClure 

(R-Idaho) and Muskie (D-Maine) engaged in the following dialogue: 

Senator McClure: Under the conference agreement, does the State 
retain the sole authority for identification of sources for the purpose of 
visibility issues under this section? 

Senator Muskie: Yes; the State, not the Administrator, identifies a 
source that may impair visibility and thereby falls within the 
requirement of section 128. 

Senator McClure: And does this also hold true for determination of 
"Best Available Retrofit Technology"? 

Senator l'v1uskie: Yes; here again it is the State which determines what 
constitutes "Best Available Retrofit Technology," as defined in 
section 128 ... 

123 Cong. Rec. S13709 (daily ed. Aug. 4, 1977). 

Even EPA itself has explained that "[ t ]he State must determine the 

appropriate level of BART control for each source subject to BART." RHR, 70 

Fed. Reg. at 39,107. Moreover, EPA acknowledges that, in making BART 

determinations, "States are free to determine the weight and significance to be 

assigned to each factor." 70 Fed. Reg. 39,104, 39,123 (July 6, 2005) (emphasis 

added). Clearly, if Congress (and EPA according to prior positions) intended for 

States to determine BART, then Congress (and EPA at least in the past) intended 

States to determine BART alternatives, including the flexibility to compare 

multiple BART factors in determining reasonable progress. And yet, in this case, 
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EPA ignored Utah's consideration of certain statutory factors in determining that 

Utah's BART Alternative created greater reasonable progress toward visibility 

improvement. [Utah Brief at 19-20, 43-44.] 

EPA's legal authority under section 169A of the CAA may not be expanded 

to give it the ability to impose its agenda of forcing all BART -eligible sources in 

the state of Utah to install a particular technology, namely SCR, at an unreasonable 

cost, and at the expense of a reasonable BART Alternative. Neither the plain 

language of the CAA, the legislative history underlying the adoption of the 

regional haze provisions, court decisions interpreting the CAA 's language, nor 

EPA's own RHR supports EPA's actions in this case. For these reasons, the 

EPA's FIP must be rejected and the state ofUtah should be allowed to continue 

implementation of its legally justifiable BART Alternative NOx strategy. 

II. EPA's Decision to Reject Utah's Alternative BART and Impose a 
FIP Was Arbitrary and Capricious and Should be Afforded No 
Deference. 

Courts generally review agency interpretations of the statutes they are 

charged to administer under the deferential standard articulated in Chevron U.S.A., 

Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). However, '"[i]f 

the statute is clear, [courts] apply its plain meaning' and the inquiry ends." Ariz. 

Pub. Serv. Co. v. EPA, 562 F.3d 1116, 1123 (quoting Qwest Corp. v. FCC, 258 

10 
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F.3d 1191 (lOth Cir. 2001)). In this case, as explained in Section I infra, the CAA 

plainly and clearly articulates that it is the States that have the authority and 

discretion to consider and weigh the reasonable progress factors when choosing a 

BART alternative to meet the applicable reasonable progress goals. 

EPA's failure to accept the state of Utah's proper weighing of the metrics 

supporting the BART Alternative, which achieves "greater reasonable progress" 

toward visibility improvement is a decision that should not be afforded any 

deference. Instead, EPA's actions must be evaluated based solely on the APA 

arbitrary and capricious standard. Under the AP A, final agency action must be set 

aside if it is "arbitrary and capricious, an abuse of discretion, or otherwise not in 

accordance with law." 5 U.S.C. § 706(2). An agency's action is arbitrary and 

capricious if"the agency 'has relied on factors which Congress has not intended it 

to consider, entirely failed to consider an important aspect of the problem, offered 

an explanation for its decisiOn that runs counter to the evidence before the agency, 

or if the agency action is so implausible that it could not be ascribed to a difference 

in view or the product of agency expertise." Wyo. v. U.S. Dep't of Agric., 661 F.3d 

1209, 1227 (lOth Cir. 2011) (internal quotation marks omitted). 

As set out in detail in the state ofUtah's Preliminary Brief, Utah's Division 

of Air Quality went to great lengths to review all of the scientific evidence and cost 

11 
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impacts that both the BART Benchmark and the BART Alternative would have 

with respect to the individual BART -eligible and non-BART sources and the 

improvement in visibility. [Utah Brief at 23-44.] Instead of accepting the work 

done by the state ofUtah, EPA focused primarily on one metric, the 98th percentile 

metric, that showed a slightly higher degree of visibility improvement with the 

BART Benchmark, and completely ignored the rest ofUtah's analysis of other 

visibility information, costs, energy impacts, and non-air environmental impacts. 

Id.; 81 Fed. Reg. at 43,899 [JA _.] In other words, EPA "entirely failed to 

consider an important aspect of the problem" by ignoring the State's weighting of 

the permissible factors that Congress expressly authorized for state determination. 

Specifically, EPA ignored the severe and devastating cost impacts the BART 

Benchmark/PIP would cause. 

The CAA and the relevant regulations require the states and EPA to consider 

cost impacts when determmmg reasonable progress. 42 U.S.C. § 749l(g)(l) ("[I]n 

determining reasonable progress there shall be taken into consideration the costs of 

compliance ... and the energy and nonair quality environmental impacts of 

compliance ... ") (emphasis added); 40 C.F.R. § 51.308( d)( I )(i)(A) (In 

establishing a reasonable progress goal ... the State must ... [ c ]onsider the costs 

of compliance ... the energy and non-air quality environmental impacts of 

12 

ED_001237 _00001310-00020 



EPA-HQ-2017-010177 Production Set #2 

compliance .... "). The state ofUtah properly rejected the BART Benchmark, in 

part because the nearly $700 million price tag to install SCR on the BART -eligible 

sources, including the Hunter I and II facilities, did not produce meaningful 

visibility improvements. 

EPA's exclusive focus on the 98th percentile metric, and complete disregard 

for cost impacts, meets the very definition of arbitrary and capricious. Not only 

does the CAA plainly and clearly require considerations of costs impacts, 

especially where Section 169 A imposes visibility standards and not health based 

standards, it certainly does not allow the EPA to focus only on one factor (the 98th 

percentile metric) to the exclusion of cost impacts to justify EPA's endgame-

installation of SCR. This court should not allow the EPA to rewrite the CAA by 

giving any deference to its illegal actions here. 

III. The Cost Impacts to Deseret of EPA's FIP are Severe, 
Unreasonable, and were not Properly Considered. 

Even were EPA allowed to reject Utah's BART Alternative and impose a 

FIP by refusing to consider costs and focusing on the 98th percentile metric (which 

it is not), EPA's actions are still arbitrary and capricious because it failed to justify 

the nearly $700 million price tag of SCR required in the FIP that would threaten 

Deseret' s ability to continue to operate within the constraints of its status as a 
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financially distressed utility. 3 Indeed, nowhere in the record of EPA's analysis is 

there any hint that EPA attempted to investigate, educate itself, or understand even 

rudimentarily the impact to Deseret of the dramatically increased price tag of the 

FIP mandated controls- even though Deseret is the second largest utility operating 

within the State ofUtah, with more than twice the exposure to the cost of this 

action than the next largest stakeholder other than PacifiCorp. 

Deseret articulated the specific and immediate harm that would result from 

EPA's FIP in its Motion for Stay filed with this Court on October 28,2016, and 

detailed in the declaration of Robert Dalley attached to the motion. ["Stay Brief' 

attached hereto as Attachment B.] Despite the severe nature of these impacts, EPA 

failed to fairly evaluate costs in its decision to issue the FIP, instead relying 

completely on its own visibility improvement measurements, which were flawed. 

See 81 Fed. Reg. at 43,903-4, Tables 2-5 [JA _];see also 81 Fed. Reg. at 43,897 

[JA _](Refusing to give any "weight" to cost considerations of the BART 

3 The EPA acknowledged that the BART Alternative would be less costly by a 
significant margin when it stated that"[ w ]e do agree ... [with] Utah's conclusion 
that the BART Alternative would have a lower cost impact to PacifiCorp than the 
BART Benchmark ... " See 81 Fed. Reg at 2024 [JA _.] EPA, as a federal 
agency based outside the state, exhibited no apparent understanding ofDeseret's 
financial condition and took no effort to understand or weigh the financial impact 
of the FIP to Deseret, as the second largest utility operating within Utah. 
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Benchmark "because the metric[] does not evaluate visibility benefits at the nine 

class I areas impacted by the State's sources."); Response to Comments at 37 

("EPA disagrees that the difference in total capital cost between the BART 

Alternative and BART Benchmark is relevant in the context of a weight-of

evidence analysis. EPA further disagrees that considering the difference in total 

capital cost between the BART Alternative and BART FIP is relevant or consistent 

with the CAA and RHR."). 

Such a position by EPA is directly contrary to the requirements of the CAA, 

as articulated at least three separate times by Federal Courts. See, e.g., Michigan 

vs. EPA, 576 U.S._; 135 S. Ct. 2699 (2015) (EPA interpreted Clean Air Act§ 

112(n) unreasonably when it deemed cost irrelevant to the decision to regulate 

power plants); National Parks Conservation Association, v. EPA, 788 F.3d 1134, 

1144 (9th Cir. 20 15) ("Based on its explanation, the [FIP] 's reader is left to wonder 

what rationaie EPA used to determine cost-effectiveness. Again, the iaw requires a 

reasoned answer to that question."); Wildearth Guardians v. EPA, 770 F.3d 919, 

924, n. 3 (lOth Cir. 2014) ("reasonable progress is measured by comparing the cost 

of compliance ... the energy and nonair quality environmental impacts ... and the 

remaining useful life of any existing [regulated] source" (quotation marks 

omitted)). Even EPA itself has recognized that in considering a BART 
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Alternative, "[t]he EPA continues to support State efforts to develop trading 

programs and other alternative strategies to fulfill the goals of the CAA. We 

believe such strategies have the potential to achieve greater progress towards the 

national visibility goals than more traditional approaches to regulation, and to do 

so in the most cost-effective manner practicable." 71 Fed. Reg. 60,612, 60,614 

(October 13, 2006). 

EPA's remarkable decision to disregard the cost impacts of its FIP, and 

refusal to acknowledge the tremendous cost impacts found by the State as part of 

its BART Alternative analysis will have severe impacts to Deseret. Currently, 

Deseret is operating under the terms of a long-term debt forbearance arrangement 

with its creditors, which was necessitated by market forces in the late 1980's and 

early 1990's, and by acquisition of its interest in the Hunter 2 Unit. [Stay Brief at 

5.] Deseret's creditors have agreed to forebear its debt repayment but only on the 

condition that Deseret avoids incurring capitai costs beyond current operating costs 

and cash reserves. [Jd.] Ironically, the $165 million price tag (of which Deseret 

would be responsible for contributing $41 million) for installation of SCR at 

Hunter 2, the unit partially responsible for Deseret's current debt situation, would 

threaten this debt restructuring arrangement, which, were it to occur, could result in 

a requirement to make full, immediate repayment of the unrestructured balance of 
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Deseret's debts. [Stay Brief at 8.] This would force Deseret into bankruptcy. [Id. 

at 7.] 

The enormous cost to install FIP mandated controls exceeds Deseret's 

available financial resources. [Id. at 7.] To secure financing for such costs, 

Deseret must seek approval from its lender under the long-term debt restructure. 

[I d. at 7-8.] Even if such approval could be negotiated, the debt service on the new 

financing alone would cause an immediate 11.2% price increase to Deseret's 

customers in rural and tribal service areas, risking disruption of service to many in 

these economically disadvantaged communities. [Id. at 13.] Individuals in these 

rural communities and tribal areas include economically at-risk communities that 

are not able to afford such dramatic cost increases-another factor known to the 

State of Utah and taken into account by the SIP which was unknown to and 

ignored by EPA. These communities should not be the victims ofEPA's SCR 

agenda, which profoundly lacks support in either visibility reduction, reasonable 

progress metrics, or reasonable cost consideration factors. 

The state of Utah properly evaluated the foregoing factors impacting Deseret 

and its rural/tribal service communities in developing its BART Alternative SIP. 

[Utah Brief at 44.] Not only did the BART Alternative achieve greater reasonable 

progress than the BART Benchmark, but it avoided the severe cost impacts of SCR 

17 

ED_001237 _00001310-00025 



EPA-HQ-2017-010177 Production Set #2 

installation. EPA not only refused to consider the cost impacts in rejecting the 

BART Alternative, but in preparing its FIP, EPA underestimated the cost impacts 

of SCR installation by refusing to factor in existing controls at the facilities. See 

81 Fed. Reg. at 43,903-4, Tables 2-5 [JA _];see also [Utah Brief at 45-50.] The 

CAA does not allow the EPA to ignore significant cost impacts in this way

especially for visibility improvement standards that result in less than 1 dv of 

visibility improvement, imperceptible to the human eye. 

EPA's illegal actions have severe consequences for the businesses and 

electric consumers in the state ofUtah. The refusal by EPA to truly evaluate the 

cost impacts ofSCR is yet another in the long list of reasons why EPA's rejection 

ofUtah's Alternative BART SIP and imposition of the FIP on the Hunter 2 unit 

was arbitrary and capricious and should rejected by this Court. 

CONCLUSION 

For the foregoing reasons, this court shouid reject EPA's actions contrary to 

the federalism principles dictated by the CAA and vacate the portion of the Final 

Rule disapproving the BART Alternative and imposing the FIP. 
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DATED this 17th day of March, 2017. 

/s/ David F. Crabtree 
David F. Crabtree (UT 5459) 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 

CO-OPERATIVE 

10714 South Jordan Gateway 
South Jordan, Utah 84095 
Telephone: (801) 619-6500 

/s/ Megan J. Houdeshel 
Steven J. Christiansen (UT 5256) 
Megan J. Houdeshel (UT 12429) 
PARR BROWN GEE & LOVELESS, P.C. 

185 South State Street, Suite 800 
Salt Lake City, Utah 84111 
Telephone: (80 1) 532-7840 

Attorneys for Petitioner Deseret Generation & Transmission Co-operative 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

DESERET GENERATION & 
TRANSMISSION CO-OPERATIVE, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY and GINA 
McCARTHY, Administrator, United 
States Environmental Protection Agency, 

Respondents. 

STATE OF UTAH, on behalfofthe Utah 
Department of Environmental Quality, 
Division of Air Quality, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY and GINA 
McCARTHY, Administrator, United 
States Environmental Protection Agency, 

Respondents. 

Case No. 16-9545 

Case No. 16-9541 
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PACIFICORP, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY et al., 

Respondents. 

UTAH ASSOCIATED MUNICIPAL 
POWER SYSTEMS, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY et al., 

Respondents. 

Case No. 16-9542 

Case No. 16-9543 
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CARBON COUNTY, UTAH et al., 

Petitioners-Intervenors, 

and 

HEAL UTAH et al., 

Respondents-Intervenors. 

DESERET GENERATION & TRANSMISSION CO-OPERATIVE'S 
MOTION FOR STAY 

David F. Crabtree (UT 5459) 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 

CO-OPERATIVE 

10714 South Jordan Gateway 
South Jordan, Utah 84095 
Telephone: (801) 619-6500 

Steven J. Christiansen (UT 5256) 
Megan J. Houdeshel (UT 12429) 
PARR BROWN GEE & LOVELESS, P.C. 

185 South State Street, Suite 800 
Salt Lake City, Utah 84111 
Telephone: (80 1) 532-7840 

Attorneys for Petitioner Deseret Generation & Transmission Co-operative 
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INTRODUCTION AND JURISDICTION 

Deseret Generation & Transmission Co-operative ("Deseret"), owns an 

undivided 25.108% interest in the Hunter 2 Unit ("Hunter 2"), one of four units 

identified as BART eligible for implementation of Best Available Control 

Technology ("BART") in the State ofUtah. The Respondent, Environmental 

Protection Agency ("EPA"), has illegally rejected an implementation plan 

developed by the State ofUtah under authority of the Clean Air Act ("CAA") 

regional haze program ("Final Rule") 1 as it pertains to control ofNOx emissions. 

Instead, EPA imposed a Federal Implementation Plan ("FIP") requiring the most 

stringent and costly form of pollution controls to be installed at Hunter 2 rather 

than the BART Alternative appropriately developed and selected by the State.2 

EPA's determination was made in the face of significant data and 

information from the state ofUtah that the NOx BART alternative proposed in 

1 The final rule was published on July 5, 2016, and is titled "Approval, Disapproval 
and Promulgation of Air Quality Implementation Plans; Partial Approval and 
Partial Disapproval of Air Quality Implementation Plan; Utah; Revisions to 
Regional Haze State Implementation Plan; Federal Implementation Plan for 
Regional Haze," published at 81 Fed. Reg. 43,894 (July 5, 2016) ("Final Rule"), 
attached as Exhibit A. 

2 The controls mandated by the EPA FIP include installation of Selective Catalitic 
Reduction, Low NOx Burners, with Overfire Air (referred to collectively as 
"SCR"). 

1 
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Utah's State Implementation Plan ("SIP") would reduce haze more significantly 

than the installation of much more expensive controls-thereby satisfying both the 

main goal as well as the technical requirements of the regional haze program under 

the CAA. 

As a joint owner in Hunter 2, Deseret will be severely and irreparably 

damaged by the requirement to install SCR at Hunter 2-especially when such 

technology will do little, as compared to Utah's SIP and BART Alternatives, to 

reduce the impact of regional haze in the region. Accordingly, Deseret seeks a stay 

ofEPA's Final Rule, pursuant to the Federal Rule of Appellate Procedure 18 and 5 

U.S.C. § 705, for the period of time the rule is under review in this court. 

EPA had jurisdiction to review Utah's SIP, and its component NOx BART 

Alternative, and to issue the Final Rule (including the FIP), under 42 U.S.C. § 

7410. This Court has jurisdiction to review EPA's decision on the Final Rule 

under 42 U.S.C. § 7607(b)(l), and this Court has authority to grant a stay of EPA's 

Final Rule under 5 U.S.C. § 705. 

Each of the four stay factors a petitioner must meet as set forth in Winter v. 

Natural Res. Def Council, 555 U.S. 7, 20 (2008), is satisfied here. In order to 

avoid duplication in briefing (as requested by the Court in its scheduling order), 

Deseret will address in this brief its specific immediate and irreparable harm 

2 
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suffered as a result of the Final Rule and how this will impact the public interest-

for which Deseret has no monetary recourse against the EPA if the Final Rule is 

reversed. PacifiCorp, the State of Utah, and Utah Associated Municipal Power 

System ("UAMP") have extensively briefed the stay factors including: (1) that 

petitioners are likely to be successful on the merits; (2) that the balance of harms 

tips in favor of the petitioners; and (3) a stay is in the public interest-especially 

given the impact the Final Rule could have on the availability of affordable 

electricity. Rather than reiterating those same arguments here, Deseret hereby 

incorporates all of those arguments into this brief and refers the court to the 

motions for stay filed by PacifiCorp, the State ofUtah, and UAMP. 

Deseret has also submitted to the EPA a Petition for Reconsideration and 

Request for Administrative stay of the FIP nearly two months prior to filing this 

motion. 3 Deseret has received no response from the EPA despite the fatal flaws in 

EPA's Final Rule. 

3 See Request for Reconsideration and Request for Administrative Stay (Sept. 6, 
2016), attached as Exhibit B. This submission is in compliance with Fed. R. App. 
P. 18(a)(1). 
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I. Deseret Will Suffer Unique and Immediate Irreparable Harm if 
the Final Rule is Not Stayed. 

"A [petitioner] suffers irreparable injury when the court would be unable to 

grant an effective monetary remedy after a full trial because such damages would 

be inadequate or difficult to ascertain." Planned Parenthood Association of Utah 

v. Herbert, 828 F.3d 1245, 12636 (lOth Cir. 2016). Deseret is uniquely situated 

among the petitioners in this case due to its status as a financially distressed, 

member-owned co-operative. [See Declaration of Robert Dalley ("Dalley 

Declaration") at ~~2, 6, 12, attached hereto as Exhibit C.] In its present condition, 

Deseret is not certain of being able to raise capital necessary to pay its portion of 

costs to install the FIP mandated controls at Hunter 2. If left in place, the 

requirements under the FIP threaten to force Deseret into a bankruptcy. [See 

Dalley Declaration at ~10.] The loss of its business is an injury no monetary 

remedy could resolve. 

As courts have recognized, a bankruptcy filing is one of the most severe 

forms of irreparable harm one can suffer-and the possibility of such an outcome 

due to the imposition of the Final Rule warrants a stay here. See, e.g., Doran v. 

Salem Inn, Inc., 422 U.S. 922, 932 (1975) (Where a party "would suffer a 

substantial loss of business and perhaps even bankruptcy ... [ c ]ertainly the latter 

type of injury sufficiently meets the standards for granting interim relief, for 

4 
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otherwise a favorable final judgment might well be useless."). As explained in 

detail below, the imposition of the Final Rule will cause irreparable and immediate 

damage to Deseret. 

I.A. The FIP Requirement for Hunter 2 Threatens Deseret 's 
Financial Condition and Poses an Intolerable Risk of 
Bankruptcy and Forfeiture ofDeseret's Rights Under the Terms 
of a Debt Forbearance Arrangement With Its Creditors. 

Since the late 1990's, Deseret has operated under the terms of a long-term 

debt forbearance arrangement with its creditors-an agreement approved by 

Deseret' s utility regulator before it became effective. [See Dalley Declaration at 

~11.] The forbearance arrangement was necessitated by market forces in the late 

1980's and early 1990's which made it impossible for Deseret to recover fully its 

costs of constructing the utility plant and equipment it operates. [I d.] One major 

source of this financial distress was the long-term financing for Deseret's 

acquisition of the Hunter 2-debt that Deseret has not been able to service or pay. 

[See Dalley Declaration at ~12.] 

Deseret' s creditors have agreed to forbear from collecting the full amount of 

unpaid indebtedness for the Hunter 2 mortgage, on the condition that Deseret fully 

comply with certain specified terms of the long-term debt restructuring and 

forbearance agreement. One key element of that agreement prohibits Deseret from 

incurring any new long-term indebtedness above and beyond its current working 

5 
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capital and available loan facilities, so long as the existing creditors continue to 

forbear from exercising remedies to collect on the full unpaid Hunter 2 and other 

delinquent debt owed to them. [See Dalley Declaration at ~13.] 

Should the FIP be allowed to remain in place and on the current time 

schedule for the installation of controls at Hunter 2 unaltered, Deseret's share of 

capital costs for the required additions at the unit would surpass its available 

financing capacity and available cash reserves. [See Dalley Declaration at ~14.] 

By contrast, the controls selected under Utah's State BART alternative in the SIP 

is comfortably within Deseret's ability to afford, while resulting in virtually 

identical improvements to visibility. 

As currently projected, Deseret would not be able to pay for the capital 

improvement of SCR at Hunter 2 prior to 2026. After 2026, a significant portion 

of the pre-existing debt is scheduled to be forgiven-provided Deseret fully 

adheres to the particular terms spelled out in the forbearance arrangement through 

that date. Incurring such an amount of new debt prior to 2026, without a new 

consensual arrangement with its existing creditors, could virtually ensure a 

violation of the forbearance terms. Should such a violation result in the waiver or 

termination of creditors' forbearance obligations under the agreement, Deseret 

would find itself hopelessly unable to make payment on nearly $2 Billion in 

6 
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unamortized, pre-existing debt-far in excess of its ability to satisfy. 4 The debt 

forgiveness Deseret has worked toward for twenty years would not occur as 

planned, and the obvious result would almost certainly lead to a bankruptcy of 

Deseret. [See Dalley Declaration at ~~ 15-17.] 

Alternatively, Deseret could attempt, with only uncertain assurance of 

success, to seek a voluntary accommodation from its creditors effectively equating 

to a major restructuring of all ofDeseret's long term indebtedness. In any such 

arrangement, Deseret would expect to be required to make significant, harsh, and 

irreparable concessions to the creditors. Either option, bankruptcy or restructuring, 

would result in irreparable harm to Deseret, which, as courts have recognized, 

warrants a stay of the Final Rule. [See Dalley Declaration at ~~18-20.] 

I. B. Absent an Immediate Stay of the FIP, Deseret Risks Immediate 
Creditor Remedies Associated With a Potential Projected 
Future Cash Shortfall. 

Even ifDeseret could avoid an eventual bankruptcy triggered by the sizeable 

capital costs of the PIP-mandated controls at Hunter 2, the terms of the existing 

4 Deseret could not conceivably raise its rates to its customers in time, or in an 
amount sufficient to pay off the full amount of debt which would come due and 
payable should the existing creditors no longer be required to forbear from 
collecting unpaid pre-forbearance debt. [See Dalley Declaration at~ 20.] 
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forbearance will result in immediate restrictions on Deseret' s rates and operations, 

unless the FIP is stayed. [See Dalley Declaration at ~21.] 

The SCR for Hunter 2 will cost approximately $165 million according to 

EPA's estimate. [See Table 5, Response to Comments, EPA-R08-0AR-2015-

0463-0208 at p. 205 (hereafter referred to as "R TC"). P Of that amount, Desert 

would be responsible for contributing approximately $41 million. Deseret cannot 

borrow or pay that amount from existing resources. Even short of a threatened 

bankruptcy filing, the very existence of the FIP, without immediate administrative 

or judicial stay, brings with it irreparable damage for Deseret. Under the 

forbearance arrangement, Deseret must provide annual revised forward projections 

to its creditors of anticipated cash flows (or deficits) through approximately 2025. 

Should the revised cash flow projection indicate a projected deficit in available 

cashflows to meet minimum scheduled debt payments for the coming year, 

immediate restrictions on Deseret 's use of available cash flow are triggered. [See 

Dalley Declaration at ~~22-23.] 

5 In the Final Rule, page 43903, table 1, EPA estimates the SCR/LNB/OFA cost of 
Hunter 2 at $128.5 million. In the Sargent & Lundy report attached to 
PacifiCorp's public comments, the SCR/LNB/OFA costs for Hunter 2 are 
estimated at $177.5 million. These numbers constitute a range representing the 
significant cost of SCR for Hunter 2. In any event, the costs will be more than 
Deseret can reasonably finance. 
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Among the remedies Deseret' s creditors will immediately acquire, upon 

such a projected cash flow shortfall, Deseret's annual operating budgets, rebate 

programs to its Members, capital rotation payments to member cooperatives, and 

other similar payments must immediately cease or be approved on a case-by-case 

basis by the unpaid creditors. These creditor remedies will become active 

immediately once Deseret delivers updated long term cash flow projections that 

show Deseret' s inability to meet cash requirements for the coming period. [See 

Dalley Declaration at~~ 24-25.] 

Among the very immediate ramifications that could flow from Deseret 

delivering such a revised cash flow projection: 

Deseret relies on making cash rebates to its six rural electric 

cooperative members to equalize and stabilize rate effects among the 

six rural organizations. Should the creditors place these cash rebates 

on hold, the result will be to greatly increase all of the rates paid by 

these rural electric cooperatives and passed through to rates charged 

for electricity served to rural homes and communities. Some 

members in portions of Wyoming and elsewhere would see much 

more dramatic, unplanned, and sudden increases in rates than other 
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areas, because the PERC-approved rebates serve to levelize and 

equalize rates among the Deseret distribution members. 

Deseret would be precluded from funding Energy Efficiency 

Improvement programs. 

Deseret would be forced to re-evaluate labor costs and compensation 

levels, for its workforce. 

Deseret would be precluded from making cash payments to member 

distribution cooperatives to rotate capital margins (cash paid in 

excess of operating costs) accumulated during past years. Other major 

maintenance projects at Deseret's plants would be severely restricted 

or curtailed for the coming years through 2025. 

[See Dalley Declaration at ~28.] 

Absent a judicial stay of the FIP, even if the FIP is ultimately modified or 

judicially invalidated, Deseret will have been damaged beginning as soon as this 

year. [See Dalley Declaration at ~35.] Even if the FIP is eventually modified by 

EPA and/ or invalidated by Court action, Deseret will suffer the damage of the 

foregoing effects for as long as the ongoing consideration of the FIP continues. 

Under the terms of the forbearance arrangement with its creditors, much of these 

10 
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damages will never be recovered from the creditors, even ifDeseret, PacifiCorp, 

and the State of Utah ultimately prevail on the merits. 

But for a stay of the FIP, Deseret will be put to an intolerable Hobson's 

choice-it will be forced to undertake one or more of the following unfavorable 

courses of action: 

(i) either report and project that it will need to incur additional long

term indebtedness in addition to its existing credit facilities to 

finance the Hunter 2 SCR installation costs (thereby likely 

triggering a negotiation with its existing creditor to accommodate 

such new additional debt); and/or 

(ii) begin immediately to restructure its rates for electricity sold, its 

operational plans and levels of dispatch for its existing generation 

resources, as well as expenditures to reflect an "emergency" or 

"survival" budget, in order to truthfully project future net cash 

flows sufficient to pay the costs associated with SCR installation at 

Hunter 2 before the end of 2021 without the need for new 

indebtedness; and/or 

(iii) approach the creditors immediately to seek permission to withhold 

net cashflows generated in the remainder of 2016 and subsequent 

11 
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years in order to create a cash reserve for offsetting a sizeable 

portion of the capital costs associated with the mandated Hunter 2 

improvements. In making such a request, Deseret will in likelihood 

be asked to make and commit immediately to significant additional 

concessions to the creditors such as deferring or delaying the debt 

forgiveness on pre-forbearance debt, increasing creditors' future 

share of net available cashflows, etc.; and/or 

(iv) project a major future cash flow deficit to accommodate the 

unavoidable cash outlays that would accompany SCR installation. 6 

The latter would seriously threaten to trigger immediate aggressive 

creditor rights which in tum would bear heavy negative impacts on 

6 Given the relatively short time period remaining before the 2021 compliance 
deadline for all BART eligible units under the FIP, attempting to devise a 5 year 
plan that could work around the projected cash flow shortfall from SCR 
instaBation at Hunter 2 would be painful, if it is even possible. It would require 
dramatic and immediate changes in Deseret' s planned operations beginning 
immediately to take actions such as: dramatically reducing costs (with dramatic 
negative long term ramifications for the Company), raising member rates in 
anticipation of the coming cash deficit (raising negative consequences on small 
businesses and tribal interests throughout the economically disadvantaged areas 
served by Deseret's cooperative members and curtailing long-term revenue growth 
for Deseret and its member systems), adjust rebate programs and/or curtail 
investments planned in energy efficiency programs, etc. In addition, Deseret could 
conceivably be challenged before FERC in an attempt to successfully build a cash 
reserve in advance of the SCR installation through anticipatory rate adjustments. 
[See Dalley Declaration at ,-r31.] 

12 
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Deseret's ability to continue to conduct its business affairs in the 

manner it currently does. 

[See Dalley Declaration at ~30.] 

Even should Deseret prevail in its petition for relief, it will begin 

immediately to incur irreparable harm unless the FIP is stayed pending this judicial 

appeal. 

II. A Stay of the Final Rule is in the Public Interest Because it Will 
Allow Rural Communities to Continue to Receive Affordable 
Power from Deseret. 

Deseret provides retail electric service in rural areas ofUtah and neighboring 

states and also provides significant "baseload" electric energy to public utilities 

operating throughout the Western United States. [See Dalley Declaration at~ 2.] 

The significant capital costs of the FIP mandated pollution controls for Hunter 2 

would necessarily all be financed or recovered (if such financing is even possible) 

through increases in rates charged for sales to serve residential, agricultural, and 

small commercial customers within Deseret's rural service areas. [!d. at~ 9.] This 

equates to $3.73 per MWh, an increase of about 11.2% from existing net-billed 

rates for Deseret customers. [!d. at~ 10.] 

Similarly, In the rulemaking docket, EPA provides an estimate (utilizing its 

estimated costs, which are lower than expected by PacifiCorp) that installation of 
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SCR at the Utah BART Units will result in 5-10% higher electricity rates for 

PacifiCorp customers. RTC at 370. EPA admits these rate increases "are not 

trivial." Id. 

Higher electricity rates could have an even broader adverse economic impact 

on the citizens of Utah and Wyoming, as businesses look to pass their higher costs 

through to their customers. Consideration of rate increases caused by EPA 

mandated control equipment was one of several factors found to support the recent 

stay of a Regional Haze FIP in Texas. See Texas v. EPA, No. 16-60118 at *18, 

notes 40-42 (5th Cir. July 15, 2016). 

Given the need for such dramatic electricity cost increases to cover the 

capital improvement of installing SCR at Hunter 2, the public is directly and 

financially impacted by imposition of the FIP. The public interest in avoiding such 

electricity cost increases-especially when such costs will not result in more 

visibility improvement beyond the State's BART alternative-is significant. 

Indeed, Utah has reported to EPA that its SIP elements and strategies, already 

underway, are sufficient to meet all established reasonable progress goals for 

visibility improvement. See, e.g., Utah Progress Report at F 10-F 11, F -62 ("Utah 

Progress Report"); see also 77 Fed. Reg. at 74367-68 (Dec. 14, 2012) (finding that 

Utah "met all reasonable progress requirements for the Class I areas in Utah" and 
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"satisfied the RHR' s requirements and included controls in the SIP sufficient to 

address the relevant requirements of the RHR related to impacts on Class I areas in 

other states."). Individuals in these rural communities who are not able to afford 

such dramatic cost increases cannot and should not be required to suffer through 

the pendency of this litigation without a stay of the Final Rule. EPA cannot make 

a credible argument that its interest in purported visibility improvement (albeit 

limited) outweighs the interest of rural individuals to receive affordable power. 

Accordingly, a stay is appropriate and in the public interest here. 

CONCLUSION 

For all of the reasons stated herein and for all of the reasons articulated by 

PacifiCorp, the State ofUtah, and UAMP in their motions for stay, the Court 

should grant Deseret' s motion to stay the Final Rule. 

DATED this 28th day of October, 2016. 

/s/ David F. Crabtree 
David F. Crabtree (UT 5459) 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 
CO-OPERATIVE 
10714 South Jordan Gateway 
South Jordan, Utah 84095 
Telephone: (801) 619-6500 

/s/ 1v1egan J. Houdeshel 
Steven J. Christiansen (UT 5256) 
Megan J. Houdeshel (UT 12429) 
PARR BROWN GEE & LOVELESS, P.C. 
185 South State Street, Suite 800 
Salt Lake City, Utah 84111 
Telephone: (80 1) 532-7840 

Attorneys for Petitioner Deseret Generation & Transmission Co-operative 
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Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, D.C. 20460 

A vi Garb ow, General Counsel 
Office of General Counsel (231 OA) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, D.C. 20460 

Loretta E. Lynch, Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave. NW 
Washington, D.C. 20530-0001 

Bryce Bird, Director 
Utah Department of Air Quality 
P.O. Box 144820 
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Assistant Utah Attorneys General 
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Telephone: (801) 531-8900 I (801) 531-8900 
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Protection (Version 12.1.6), and according to the program are free of 
viruses. 

DATED this 28th day of October, 2016. 

/s/ David F. Crabtree 
David F. Crabtree (UT 5459) 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 

CO-OPERATIVE 

10714 South Jordan Gateway 
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/s/ Megan J. Houdeshel 
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SLIP SHEET 

FOR 

Approval, Disapproval and Promulgation of Air Quality Implementation Plans; 
Partial Approval and Partial Disapproval of Air Quality Implementation Plan; 
Utah; Revisions to Regional Haze State Implementation Plan; Federal 
Implementation Plan for Regional Haze, 81 Fed. Reg. 43,894 (July 5, 2016) 
("Final Rule"), [Joint Appendix ("JA") _.] 
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EXHIBIT B 
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SLIP SHEET 
FOR 

Request for Reconsideration and Request for Administrative Stay ofEPA's Final 
Rule: "Approval, Disapproval and Promulgation of Air Quality Implementation 
Plans;Partial Approval and Partial Disapproval of Air Quality Implementation 
Plans and Federal Implementation Plan; Utah; Revisions to Regional Haze State 
Implementation Plan; Federal Implementation Plan for Regional Haze; Final 
Rule." Docket ID No. EPAROS-OAR-2015-0463 ("Deseret Petition for 
Reconsideration"), [Joint Appendix ("JA") _.] 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT 

DESERET GENERATION & TRANSMISSION 
CO-OPERATIVE, 

., 
Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY and GINA 
McCARTHY, Administrator, United States 
Environmental Protection Agency, 

Respondents. 

Case No. 16-9542 

DECLARATION OF ROBERT R. DALLEY FOR DESERET 
GENERATION & TRANSMISSION CO-OPERATIVE 

IN SUPPORT OF MOTION TO STAY 
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I, Robert R. Dalley declare as follows: 

Introduction 

1. I am the Vice President and Chief Financial Officer ofDeseret Power 

("Deseret") and have been employed in that capacity since 2008. 

2. Deseret is a Utah non-profit coipomtion comprised of six members. Its 

members are rural electric cooperatives that provide retail electric service in rural areas 

of Utah and neighboring states. Deseret owns and operates electric generation and 

transmission facilities for the benefit of its members. Deseret also provides 

significant "baseload" (around-the-dock) electric energy to public utilities operating 

throughout the Western United States. 

3. Deseret's sales are generally grouped into three categories: (i) sales to 

disttibution cooperative members for energy needed to serve traditional retail 

customers at cost-based rates ("Cost Based Sales''); (ii) sales at market-based prices to 

members for requirements to serve large industrial customer loads ("Market Based 

Sales"); and (iii) sales to off-system wholesale purchasers at negotiated market-based 

prices ("Off System Opportunity Sales"). 

4. For Off System Opportunity Sales, Deseret has generally negotiated 

f1x:ed price terms that will remain largely unchanged over the term of the sales 

agreement, many of which extend for years into the future. Deseret has limited ability 

to recover cost increases which will be incurred during the term of these agreements 
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to purchasers under these Off System Opportunity Sales. These sales generally are 

priced at a generalized market clearing price which Deseret cannot unilaterally 

influence. 

5. For Market Based Sales to setve member requirements for large 

industrial class of services, Deseret has received market based ratemaking authority 

from the Federal Energy Regulalory Cmnmission. These sales are negotiated to 

reflect generalized market price for electricity from all sources (or regardless of 

source) in the market(s) in which the delivery of energy will occur. Deseret does not 

have market power to influence, or to recover from the purchaser of the Market 

Based Sales any significant portion of additional costs associated with increased capital 

and/ or operating expense at Deseret's own generating resources. 

6. As a result, Deseret must recover the vast majotity of future increased 

costs in its generating resources from the limited customers which are served through 

Cost Based Sales. These customers represent the residential, agricultural, and small 

commercial/municipal consmners located in the rural areas served by Deseret's tural 

electric cooperative distribution members. Throughout Deseret's histoty and for the 

foreseeable future, these cost based sales only cover less than half of the total sales 

revenue which Deseret makes each year. 

7. Deseret owns a 25.108°/o undivided interest in the Hunter 2 generating 

unit. Deseret's Hunter 2 ownership share constitutes one fifth of Deseret's total 

generating resources. Placed in context of the portion ofDeseret's sales to Cost-
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Based consumers, the output generated by Deseret's ownership share in Hunter 2 

accounts for sufficient electric energy to serve 40o/o to 60°/o of the total electric energy 

require1nents (depending on required Hunter 2 maintenance) for these residential, 

agricultural, and small commercial customers. 

The FIP Mandated Improvements at Hunter 2 
Will Heavily Impact the Rates for Deseret's Small 

Residential and Agricultural/ Commercial Consumers 

8. EPA has estimated the total annual debt service and operating costs for 

the mandated improvements at Hunter 2 to be $21,703,997. Table 5, Response to 

Comments, EPA-R08-0AR-2015-0463-0208 atp. 205. Deseret's share of those annual 

costs would equate to $5,449,440. 

9. Deseret's share of the annual cost to install the FIP mandated 

in1provements would ahnost all be recovered through increases in rates charged for 

sales to serve residential, agticultural, and small commercial consumers within 

Deseret's rural service areas. 

10. The rate increase that would have been required to fully recover the 

required annual cost of FIP mandated improvements at Hunter 2, based on 2015 Cost 

Based Sales to these small customer loads, would have been approximately $3.73 per 

MWh, an increase of about 11.2% from existing net-billed rates. Thls burdensome 

rate increase assU1nes Deseret could finance thls regulatory imposition whlch is 

problematic at best. See the discussion below regarding Deseret's severely limited 

capital-financing access. 
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The FIP mandated Improvements at Hunter 2 
Imperil Deseret's Current Planning and Access 

to Long-term Financing 

11. Since the late 1990's, Deseret has operated under the te1n1s of a long-

teim debt forbearance arrangement with its creditors. The forbearance arrangement 

was necessitated by market forces in the late 1980's and early 1990's which made it 

in1possible for Deseret to recover fully its costs of constructing the utility plant and 

equipment it operates. 

12. One major source of this financial distress was the long-term 

indebtedness for Deseret's purchase of its ownership share in t.~c Hunter 2 UrJt-

debt that Deseret has not been able to fully pay. 

13. Deseret's creditors have agreed to forbear from collecting the full 

amount of unpaid indebtedness for the Hunter 2 Unit mortgage, on the condition that 

Deseret fully comply with certain specified terms of the long-term debt restiuctu:ring 

and forbearance agreement. One key debt covenant prohibits Deseret from incurring 

any new long-term indebtedness while the existing creditors continue to forbear from 

collecting the full unpaid debt owed to them. 

14. Should the FIP be allowed to remain in place and on the current time 

schedule, Deseret's share of capital costs for the required additions at Hunter 2 would 

surpass its available (unused) financing capacity and cash reserves. The SCR for 

Hunter 2 will cost approximately $165 million according to EPA's estimate (Table 5) 
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Respottse to Commettts, EPA-R08-0AR-2015-0463-0208 atp. 205). Of that amount, 

Desert would be responsible for contributing approximately $41 million. At present, 

Deseret's total available credit under its working capital line of credit, combined with 

Deseret's available non-restricted cash rese1ves, is less than $30 million. 

15. Deseret is unable to pay for its portion ofFIP mandated improvements 

at Hunter 2 without seeking new, substantial long tenn debt, which in lurn requires 

Deseret to negotiate for the consent of its current creditors under the forbearance 

arrangement. 

16. Incuning such an amount of new debt without a new consensual 

arrangement with its existing creditors, could lead directly to a violation of the terms 

in the forbearance arrangement, i11 which case, creditors' forbearance obligations 

under the agreement could be suspended. If that were to occur, Deseret would find 

itself hopelessly unable to make payment on nearly $2 Billion in pre-existing 

unamortized debt- far in excess of its ability to satisf)r. 

17. The obvious result, should the creditors' forbearance agreement be 

impaired or terminated, and Deseret once agai11 face the prospect of immediate 

acceleration of tl1e full amount of its unamo1i:ized pre-existing debt, would lead to a 

bankruptcy of Deseret. 

18. Alternatively, Deseret could attempt, with only uncertain assurance of 

success, to seek a voluntary accommodation from its creditors to permit new long

term financing for the Hunter 2 improvements under the FIP. Such an 
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accorrunodation would effectively equate to a major restiucturing of all of Deseret's 

long te1m indebtedness. 

19. In any such an arrangement, Dcseret would expect to be required to 

make significant, harsh, and irreparable concessions to the creditors. 

20. Deseret could not conceivably .raise its rates to its tariff customers (those 

customers served under ordinaty residential/ commercial rate lariffs by Deseret's 

distribution cooperative members) in time, or in an amount sufficient to pay off the 

full amount of debt which would come due and payable should the existing creditors 

no longer be required to forbear from collecting unpaid pre-forbearance debt. 

Absent Immediate Stay of the FIP, Deseret 
Will Begin to Trigger Immediate Creditor Remedies 

Under Its Forbearance Arrangement 

21. Even if Deseret could avoid a likely bankruptcy triggered by the sizeable 

capital costs of SCR at Hunter 2 under the PIP, the terms of the existing forbearance 

will result in irrunediate restrictions on Deseret's rates and operations, unless the PIP 

is stayed. 

22. Under the forbearance arrangement with Deseret's creditors, prior to 

November 15 of each year, Deseret must provide revised fotward projections to its 

creditors of anticipated cash flows (or deficits) through approximately 2025 (the 

"Projected Cashflow"). 

23. The terms of the forbearance arrangement triggers immediate creditor 

rights, should the Projected Cashflow in a given yea1· reflect a projected cash flow 

7 

ED_001237 _00001310-00105 



EPA-HQ-2017-010177 Production Set #2 

deficit of sufficient magnitude that calls :into question Deseret's ability to make 

scheduled minin1um debt service payments from projected operating cash flows in the 

following year (a "Projected Cashflow Deficit'>). 

24. Among the remedies Deseret's creditor will hrunediately acquire, upon 

such a Projected Cashflow Deficit, the creditors would immediately have the 

following rights: 

• The right to approve Dcseret's annual operating budgets; 

• The right to end rebate programs to :its members currently used to 
stabilize costs, incentivize efficiencies, and so forth at the end-consumer 
level; 

• The right to suspend all capital rotation payments to member 
cooperatives; 

25. These creditor remedies will become active immediatelY once Deseret 

delivers updated long-term cash flow projections that show a Projected Cashflow 

Deficit. 

26. Deseret uses available "free" cash flow for a number of vital and 

important organizational purposes these payments are at in1mediate risk of creditor 

disapproval unless the FIP is stayed. 

27. In addition, submitting Deseret's operating budgets to creditor approval 

places Deseret and its elected Governing Board in an untenable, irreparable position. 

28. Among the immediate ramifications that could flow from Deseret 

projecting a Projected Cash Flow Deficit: 
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• Deseret relies on making cash rebates to its six rural electric cooperative 
members to equalize and stabilize rate effects. Should the creditors 
place these cash rebates on hold, the result will be to greatly increase all 
of the rates paid by these tural electric cooperatives and passed through 
to rates charged for electricity setved to rural homes and communities; 
moreover, members in portions of Wyoming and elsewhere would see 
much more dramatic, unplanned, and sudden increases in rates than 
other areas, because the PERC-approved rebates serve to levelize and 
equalize rates among the Deseret distribution members. 

• Deseret would be precluded from funding Energy Efficiency 
Improvement programs -investment programs designed to increase 
efficient use of electricity, thereby optimizing the amounts paid by 
ultimate electricity consumers. 

• Deseret would be forced to re-evaluate labor costs and compensation 
levels, in order to satisfy creditor demands in seeking approval of annual 
operating budgets. 

• Deseret would be precluded from making cash payments to member 
disttibution cooperatives to rotate capital margins (cash paid in excess 
of operating costs) accumulated during past years. Deseret normally 
retires acctued patronage capital credits to its members on a regular 
basis. Creditors would most certainly prohibit such payments upon any 
Projected Cashflow Deficit. 

• Other major maintenance projects at Deseret's plants (including 
approval for projects at the jointly owned Hunter 2 Unit), togethet with 
capital improvement funding for the coal mining operations of 
Deseret's wholly owned fuel supply subsidiaty would be severely 
restricted or curtailed for the coming years 

29. Even if the FIP is eventually modified by EPA and/ or invalidated by 

Court action, Deseret will never recover from the forbearance creditors, payments 

made under restrictive budgets or rebates disallowed during the pendency of litigation, 

even if Deseret, PacifiCorp, and the State of Utah ultimately prevail on the merits. 

30. But for a stay of the PIP, Deseret will be forced to undertake one or 

more of the following intolerable courses of action, effective immediately: 
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• Either report and project that Deseret will need to incur additional long-term 
indebtedness to finance the installation of FIP mandated improvements at 
Hunter 2 in potential contravention of the forbearance covenant against new 
indebtedness (thereby likely triggering a re-negotiation with its existing creditor 
to accommodate such new additional debt); and/ or 

• Begin immediately to restructure its rates for electricity sold, its operational 
plans and levels of dispatch for its existing generation resources, as well as 
budgeted operating expenditures to reflect an "emergency" or "survival" 
budget, to attempt to increased net operational cash flows, and (again) 
approach the forbearance creditors to re-negotiate for the ability to reserve 
(rather than to pay to the creditors on account of pre-existing unpaid 
indebtedness) and to accumulate increased operating cashflows in order to 
offset the future anticipated cost of such improvements; and/ or 

• Ptoject a majot future Projected Cashflow Deficit on account of the 
unavoidable cash outlays that would accompany anticipated installation of FIP 
mandated improvements at Hunter 2. The latter, if it results in a Projected 
Cashflow Deficit for the coming year, would seriously threaten to trigger 
immediate aggressive creditor tights which in turn would beat heavy negative 
impacts on Deseret's ability to continue to conduct its business affairs in the 
manner it currently does. 

31. Given the relatively shott time period remaining before the 2021 

compliance deadline under the FIP mandate for all BART eligible in Utah, attempting 

to devise a cash flow plan that could accumulate sufficient cash reserves from 

Deseret's ptojected net operating cashflows by no later than 2021, to avoid the need 

for added long-term financing to pay fot installation of mandated improvements at 

Hunter 2 would be painful, if it is even possible. 

32. Devising a ptojected cashflow projection to derive and accumulate net 

cash flows to avoid financing the mandated Hunter 2 imptovements would require 
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dramatic and immediate changes in Dcseret's planned operations beginning 

immediately. 

33. Deseret would have to immediately begin to take actions such as: 

dramatically reducing costs (with dramatic negative long term ramifications for the 

Company); raising member rates in anticipation of the coming cash requirements 

(raising negative consequences on small businesses and tribal interests throughout the 

economically disadvantaged areas served by Deseret's cooperative members and 

curtailing long-term revenue growth for Deseret and its member systems); adjusting 

34. In any event, the terms of the forbearance arrangement reqtJire Deseret 

to sweep each year an amotmt equal to 50% of all net cash flows (after payment of 

minimum scheduled payments to the forbearance creditors on account of the unpaid 

pre-forbearance debt) from its utility operations. This makes it practically impossible 

to build any cash "reserve" to avoid prohibited long-term debt financing of the FIP 

mandated improvements, unless and without a substantial re-negotiation with the 

forbearance creditors. 
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Conclusion 

35. Even should Deseret prevail in its petition for relief, it \-vill begin 

immediately to incur irreparable injmy absent a stay of the FIP. 

36. I, Robert R. Dalley, declare under penalty of perjury under the laws of 

the United States that the foregoing is u·ue and correct, to the best of my knowledge 

and belief. 

Robert R. Dalley 

Dated: October 27,2016 
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To: 
From: 
Sent: 
Subject: 

Anderson, Lea[ anderson .lea@e pa .gov] 
Rave, Norman (ENRD) 
Mon 1/30/2017 5:05:50 PM 
CSAPR >BART- Intervenor Briefs 

Lea, attached are the intervenor briefs. r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Ex~·-s-·~·Attor·n-ey-·cTfe"ni"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

i:~:~:~:~:~:~:~:§~;:~:~~::~:~!:!~~~~y:~~~o~~~r:~·~~~~r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 

Norman 
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ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12-1342 (and consolidated cases) 

UTILITY AIR REGULATORY GROUP, 
Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, 
Respondent. 

Petition for Review of Final Administrative Action of the 
United States Environmental Protection Agency 

PROOF INTERVENOR BRIEF OF CONSERVATION GROUPS 

DavidS. Baron 
Timothy D. Ballo 
Earth justice 
1625 Massachusetts Ave., NW 
Suite 702 
Washington, DC 20036-2212 
(202) 667-4500 
dbaron@earthjustice.org 
tballo@earthjustice.org 

DATED: January 27,2017 

Charles McPhedran 
Earth justice 
1617 JFK Boulevard 
Suite 1130 
Philadelphia, P A 19103 
(215) 717-4521 
cmcphedran@earthjustice.org 

Counsel for National Parks 
Conservation Association and Sierra 
Club 

ED_001237 _00001280-00001 



EPA-HQ-2017-010177 Production Set #2 

#12~1342 Document #1657884 Filed: 01/27/2017 
ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

UTILITY AIR REGULATORY 
GROUP, 

Petitioner, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 12-1342 
(and consolidated cases) 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

In accordance with Circuit Rule 28(a)(1), National Parks Conservation 

Association and Sierra Club (collectively, "Conservation Groups") submit this 

certificate as to parties, rulings, and related cases. 

(A) Parties and Amici 

(i) Parties, Intervenors, and Amici Who Appeared in the District Court 

This case is a petition for review of final agency action, not an appeal from 

the ruling of a district court. 

(ii) Parties to This Case 

Petitioners: 

12-1342 Utility Air Regulatory Group 

12-1343 National Parks Conservation Association and Sierra Club 
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12-1344 

12-1425 

12-1480 

13-1003 

13-1045 

13-1129 

13-1178 

13-1179 

13-1180 

Respondent: 

State of Texas and the Texas Commission on Environmental 
Quality 

National Parks Conservation Association and Sierra Club 

National Parks Conservation Association and Sierra Club 

National Parks Conservation Association and Sierra Club 

National Parks Conservation Association and Sierra Club 

National Parks Conservation Association and Sierra Club 

Luminant Generation Company, LLC, Sandow Power 
Company, LLC, Big Brown Power Company, LLC, Oak Grove 
Management Company, LLC, Luminant Mining Company, Big 
Brown Lignite Company, LLC, Luminant Big Brown Mining 
Company, LLC, Luminant Holding Company, LLC, and 
Luminant Energy Company, LLC 

State of Texas and the Texas Commission on Environmental 
Quality 

Louisiana Department of Environmental Quality 

The respondent in all cases is the United States Environmental Protection 

Agency. Also included as a respondent in case Nos. 12-1343, 12-1425, 12-1480, 

13-1003, 13-1045, and 13-1129 is Catherine McCabe/ in her official capacity as 

Acting Administrator of the United States Environmental Protection Agency. 

1 Pursuant to Federal Rule of Appellate Procedure 43(c)(2), Catherine McCabe is 
automatically substituted as respondent for her predecessor in office. 
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Intervenors: 

12-1342 

12-1343 

12-1344 

12-1425 

12-1480 

13-1003 

13-1045 

13-1129 

13-1178 

Big Brown Lignite Company, LLC, Big Brown Power 
Company, LLC, Luminant Big Brown Mining Company, LLC, 
Luminant Energy Company, LLC, Luminant Generation 
Company, LLC, Luminant Holding Company, LLC, Luminant 
Mining Company, LLC, Oak Grove Management Company, 
LLC, and Sandow Power Company, LLC have been granted 
leave to intervene on behalf of Petitioner. 

National Parks Conservation Association, Sierra Club, and 
Union Electric Company have been granted leave to intervene 
on behalf of Respondent. 

Big Brown Lignite Company, LLC, Big Brown Power 
Company, LLC, Luminant Big Brown Mining Copmany, LC, 
Luminant Energy Company, LLC, Luminant Generation 
Company, LLC, Luminant Holding Company, LLC, Luminant 
Mining Company, LLC, Oak Grove Management Company, 
LLC, Sandow Power Copmany, LLC, and Utility Air 
Regulatory Group have been granted leave to intervene on 
behalf of Respondents. 

None. 

Indiana Energy Association, Inc., State of Indiana, and Utility 
Air Regulatory Group have been granted leave to intervene on 
behalf of Respondents. 

Union Eiectric Company has been granted ieave to intervene on 
behalf of Respondents. 

None. 

Georgia Power Company has been granted leave to intervene 
on behalf of Respondents. 

None. 

None. 
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13-1179 

13-1180 

None. 

None. 

(iii) Amici in This Case 

None at present. 

(iv) Circuit Rule 26.1 Disclosures 

See disclosure form filed separately. 

(B) Rulings Under Review 

Petitioners seek review of the final action taken by EPA at 77 Fed. Reg. 

33,642 (June 7, 2012) and entitled "Regional Haze: Revisions to Provisions 

Governing Alternatives to Source-Specific Best Available Retrofit Technology 

(BART) Determinations, Limited SIP Disapprovals, and Federal Implementation 

Plans." 

(C) Related Cases 

Conservation Groups are not aware of any related cases not already 

consolidated in this matter. 
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DATED: January 27,2017 

/s/ DavidS. Baron 
DavidS. Baron 
Timothy D. Ballo 
Earth justice 
1625 Massachusetts Ave., NW 
Suite 702 
Washington, DC 20036-2243 
(202) 667-4500 
dbaron@earthjustice.org 
tballo@earthustice.org 

Respectfully submitted, 

Charles McPhedran 
Earth justice 
1617 JFK Boulevard 
Suite 1130 
Philadelphia, P A 19103 
(215) 717-4521 
cmcphedran@earthjustice.org 

Counsel for National Parks 
Conservation Association and Sierra 
Club 
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#12~1342 Document #1657884 Filed: 01/27/2017 
ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

UTILITY AIR REGULATORY 
GROUP, 

Petitioner, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 12-1342 
(and consolidated cases) 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

RULE 26.1 DISCLOSURE STATEMENT 

Pursuant to Federal Rules of Appellate Procedure 26.1 and 28(a)(1) and 

D.C. Circuit Rules 26.1 and 28(a)(1)(A), National Parks Conservation Association 

and Sierra Club make the following disclosures: 

National Parks Conservation Association 

Non-Governmental Corporate Party to this Action: National Parks Conservation 

Association. 

Parent Corporations: None. 

Publicly Held Company that Owns 10% or More of Party's Stock: None. 

Party's General Nature and Purpose: National Parks Conservation Association, a 

corporation organized and existing under the laws of the District of Columbia, is a 
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national nonprofit organization dedicated to protecting and enhancing America's 

National Parks for present and future generations. 

Sierra Club 

Non-Governmental Corporate Party to this Action: Sierra Club. 

Parent Corporations: None. 

Publicly Held Company that Owns 10% or More of Party's Stock: None. 

Party's General Nature and Purpose: Sierra Club, a corporation organized and 

existing under the laws of the State of California, is a national nonprofit 

organization dedicated to the protection and enjoyment of the environment. 

DATED: January 27,2017 

/s/ DavidS. Baron 
DavidS. Baron 
Timothy D. Ballo 
Earth justice 
1625 Massachusetts Ave., NW 
Suite 702 
\Vashington, DC 20036-2243 
(202) 667-4500 
dbaron@earthjustice.org 
tballo@earthustice.org 

Respectfully submitted, 

Charles McPhedran 
Earth justice 
1617 JFK Boulevard 
Suite 1130 
Philadelphia, P A 19103 
(215) 717-4521 
cmcphedran@earthjustice.org 

Counsel for National Parks 
Conservation Association and Sierra 
Club 
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GLOSSARY OF ACRONYMS AND ABBREVIATIONS 

Pursuant to Circuit Rule 28(a)(3), the following is a glossary of acronyms 

and abbreviations used in this brief: 

Act 

BART 

CAIR 

CSAPR 

EPA 

NOx 

SIPs 

TCEQ 

Clean Air Act 

Best available retrofit technology 

Clean Air Interstate Rule 

Cross-State Air Pollution Rule 

U.S. Environmental Protection Agency and 
Catherine McCabe, Assistant Administrator 

Nitrogen oxides 

State Implementation Plans 

Sulfur dioxide 

Texas Commission on Environmental Quality 

IV 
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STATUTES AND REGULATIONS 

Pertinent statutes and regulations appear in addenda to this brief, the Proof 

Opening Brief of Conservation Groups, and the Joint Opening Brief of State and 

Industry Petitioners. 

STATEMENT OF THE CASE 

Conservation Groups incorporate the portions of the Statement of the Case 

in the Brief for Respondent EPA (at 8-14) discussing the background and basis for 

its disapproval of the state implementation plans ("SIPs") relying on the Clean Air 

Interstate Rule ("CAIR") as a substitute for Best Available Retrofit Technology 

("BART"), and subsequent related events. 

SUMMARY OF ARGUMENT 

State/Industry Petitioners' challenge to EPA's disapproval of SIPs relying on 

CAIR as a BART substitute is moot. CAIR no longer exists, but has been replaced 

by the Cross-State Air Pollution Rule ("CSAPR"). Accordingly, there is no live 

controversy over \:vhether EP .LAJ.. should have allo\:ved C.l~lJ..IF,__ as a B.l~lJ..F,__ T substitute, 

and no effective relief the Court can grant to State/Industry Petitioners on this 

claim. Even if the claim were not moot, EPA's disapproval of state plans that 

relied on CAIR was lawful and rational, given that this Court had declared CAIR 

invalid in North Carolina v. EPA, 531 F.3d 896,901 (D.C. Cir. 2008). Likewise, 

there is no lawful or rational basis for State/Industry Petitioners' request to have 
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the obsolete, legally invalid CAIR continue to operate as a BART substitute 

"alongside" CSAPR. 

ARGUMENT 

I. SINCE CAIR HAS BEEN REPLACED BY CSAPR, THE ISSUE OF 
WHETHER EPA SHOULD HAVE ALLOWED CONTINUED 
RELIANCE ON CAIR AS A BART SUBSTITUTE IN 2012 IS MOOT. 

As the Supreme Court has explained, "a federal court has no authority 'to 

give opinions upon moot questions or abstract propositions, or to declare principles 

or rules of law which cannot affect the matter in issue in the case before it."' 

Church of Scientology of California v. United States, 506 U.S. 9, 12 (1992) 

(quoting Mills v. Green, 159 U.S. 651,653 (1895)). Accordingly, "if an event 

occurs while a case is pending on appeal that makes it impossible for the court to 

grant 'any effectual relief whatever' to a prevailing party, the appeal must be 

dismissed." Church of Scientology, 506 U.S. at 12 (quoting Mills, 159 U.S. at 

653); Theodore Roosevelt Conservation P'ship v. Salazar, 661 F.3d 66, 79 (D.C. 

Cir. 2011). 

Here, because CSAPR has replaced CAIR in its entirety, there is no effective 

relief that the Court can provide to State/Industry Petitioners. Following the 

Court's order lifting the stay ofCSAPR in EME Homer City, see Order at 3, EME 

Homer City GenerationL.P. v. EPA, No. 11-1302 (D.C. Cir. Oct. 23, 2014), EPA 

terminated CAIR, renounced its own obligations in administering CAIR' s emission 
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allowance trading programs, and began implementing CSAPR instead of CAIR. 

See 79 Fed. Reg. 71,663 (Dec. 3, 2014), JA __ . These changes took effect on 

December 31, 2014. See, e.g., 40 C.F.R. § 51.124(s)(1) (terminating obligations 

under CAIR for control of sulfur dioxide). Accordingly, this case is moot because 

"even the most favorable of rulings could not turn back the clock." Beethoven. com 

LLC v. Librarian ufCung., 394 F.3d 939, 950 (D.C. Cir. 2005), as amended (Feb. 

4, 2005). 

This Court confronted a similar attempt to reanimate a superseded regulatory 

scheme in Theodore Roosevelt Conservation Partnership, 661 F.3d at 79. There, a 

hunting association alleged the Bureau of Land Management had unlawfully failed 

to enforce the terms of a Record of Decision issued by the Bureau in 2000, 

notwithstanding that a later Record of Decision had superseded the 2000 Record of 

Decision in its entirety. !d. This Court rejected the hunting association's claims as 

moot, explaining that "[ w ]e can neither invalidate, nor require the Bureau to adhere 

to, a Record of Decision that has 'disappeared into the regulatory nether\:vorld. '" 

!d. (quoting Nw. Pipeline Corp. v. FERC, 863 F.2d 73, 77 (D.C. Cir. 1988)). Like 

the 2000 Record of Decision in Theodore Roosevelt Conservation Partnership, 

CAIR has been entirely superseded; accordingly, the question of whether EPA 

should have approved states' reliance thereon as a BART substitute is moot. 
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Although this Court has sometimes vacated administrative orders challenged 

in proceedings that have become moot in order to avoid preclusive effects 

attaching to the unreviewed orders, case law does not support such relief here. This 

Court has recognized that vacating broadly applicable agency action is not 

appropriate when '"what moots the dispute before us does not necessarily nullify 

the agency action."' Chamber of Commerce of the United States v. EPA, 642 F .3d 

192, 211 (D.C. Cir. 2011) (quoting Radiofone v. FCC, 759 F.2d 936, 940 (D.C. 

Cir. 1985) (Scalia, J., concurring)) (dismissing as moot challenges to EPA's waiver 

of preemption as to California motor vehicle emission standards without vacating 

EPA's waiver decision). Here, what moots the dispute - the repeal of CAIR and 

its replacement by CSAPR- validates, rather than nullifies, EPA's 2012 

disapproval of the CAIR-for-BART SIPs. 

II. EPA'S DISAPPROVAL OF STATE PLANS THAT RELIED ON CAIR 
AS A BART SUBSTITUTE WAS LAWFUL AND RATIONAL. 

Even if State/Industry Petitioners' claim were not moot, their challenge to 

EPA's action fails on the merits. Because North Carolina (decided in 2008) 

expressly found CAIR to be legally invalid and directed that it be replaced, EPA 

lawfully and rationally found that it could no longer approve reliance on CAIR as a 

BART substitute. An agency cannot rely on invalid rules to satisfy its statutory 

duties. See, e.g., Delaware Dep't of Natural Res. and Envtl. Control v. EPA, 785 

F.3d 1, 16 (D.C. Cir. 2015) (EPA action arbitrary and capricious where 
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significantly grounded in a requirement that did not exist); Williams Field Servs. 

Grp. v. FERC, 194 F.3d 110, 119 (D.C. Cir. 1999) (agency action has no reasoned, 

principled basis where action relied on existence of settlement agreement that was 

no longer in place). This Court held that North Carolina "meant that the initial 

approval of the CAIR SIPs was in error at the time it was done." EME Homer City 

Generation, L.P. v. EPA, 795 F.3d 118, 133 (D.C. Cir. 2015) ("Homer City IF') 

(emphasis added). The Court relied in part on Supreme Court precedent holding 

that '" [a] judicial construction of a statute is an authoritative statement of what the 

statute meant before as well as after the decision of the case giving rise to that 

construction."' Id. at 133-34 (quoting Rivers v. Roadway Express, Inc., 511 U.S. 

298,312-13 (1994)). Thus, at the time ofthe 2012 EPA action at issue here, CAIR 

was invalid as a matter of law, making EPA's disapproval of states' reliance on 

CAIR as a BART substitute both lawful and rational. 

That North Carolina did not immediately vacate CAIR is of no moment. 

The Court left Ci\:..IR in effect ''temporarily because doing so \:vas necessary to 'at 

least temporarily preserve the environmental values covered by CAIR' until it 

could be 'replaced by a rule consistent with"' the North Carolina opinion. Homer 

City II, 795 F.3d at 134 (quoting North Carolina, 550 F.3d at 1178). "[C]ritically, 

the decision to remand without vacatur did not alter the core holding of North 

Carolina" that CAIR "contained 'fatal flaws' and needed to be replaced." Homer 
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City II, 795 F.3d at 134 (quoting North Carolina, 550 F.3d at 901). Thus, the 

Court's decision to temporarily leave CAIR in place was meant as a stopgap to 

prevent a worsening of pollution, not a license to rely on an invalid rule to evade 

other mandates under the Act. 

Moreover, the stopgap CAIR program left in place after North Carolina 

could not achieve the long-term emission reductions required to satisfy sources' 

BART obligations. As EPA explained, 77 Fed. Reg. 33,642,33,647/2 (June 7, 

2012), JA __ , the Act and EPA rules require sources to maintain BART control 

equipment and meet the BART emission limits for as long as the source continues 

to operate. See 40 C.F.R. § 51.308(e). Because EPA correctly found that CAIR 

could not continue in effect indefinitely (given its invalidation by this Court, and 

this Court's directive to replace it expeditiously), EPA lawfully disapproved SIPs 

relying on CAIR as a BART substitute. I Had EPA approved permanent reliance 

on CAIR as a BART substitute, as State/Industry Petitioners appear to seek, states 

could permanently evade the i\:..ct's Bi\:..RT mandate simply by claiming they had 

satisfied BART via CAIR, even after CAIR ceased to exist. 

I The EPA action challenged here allowed states to continue to rely on CAIR as a 
BART substitute for long as it remained in place. 77 Fed. Reg. at 33,647/2-3, 
JA __ . Thus, State/Industry Petitioners have no basis for claiming the action 
somehow left them vulnerable to enforcement or other action while litigation over 
CSAPR and EPA remand actions therefrom were resolved. 
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For all the foregoing reasons, EPA acted lawfully and rationally in 

disapproving the plans relying on CAIR as a BART substitute. 

III. EPA'S SUBSEQUENT ACTIONS DO NOT UNDERMINE ITS 
REJECTION OF STATE HAZE PLANS THAT RELIED ON CAIR. 

Contrary to State/Industry Petitioners' claims (at 41-48), EPA's disapproval 

of states' reliance on CAIR as a BART substitute in the action at issue here was 

not improper merely because EPA subsequently allowed some states to continue to 

rely on CAIR for limited purposes after North Carolina invalidated CAIR. As 

EPA notes (at 55-56), those actions were conditioned on the state replacing CAIR 

with CSAPR once the latter was affirmed or revised, and/or findings that state-

specific factors warranted temporary reliance on the CAIR reductions. Moreover, 

to the extent there was material inconsistency between EPA's 2012 disapproval of 

the state plans that relied on CAIR and subsequent EPA actions, the inconsistency 

would at most require EPA to justify taking a different approach in those 

subsequent actions - it would not retroactively justify overturning EPA's original 

approach in 2012 of disapproving reliance on CAIR as a BART substitute. See 

Noramco of Delaware v. DEA, 375 F.3d 1148, 1156 n.7 (D.C. Cir. 2004) 

("Challenging the DEA's decision here based on the agency's subsequent position, 

however, 'puts the cart before the horse.' ... It is the DEA's position here to which 

it will be held in the later decisions") (emphasis in original, citations omitted); 

Intercollegiate Broadcast Sys. v. Copyright Royalty Bd., 574 F.3d 748, 759 (D.C. 
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Cir. 2009) ("Failure to conform with subsequent agency action cannot be a basis 

for a finding of arbitrariness"). 

IV. STATE/INDUSTRY PETITIONERS' PROPOSED REMEDY IS 
UNLAWFUL AND IRRATIONAL. 

Contrary to State/Industry Petitioners' assertion, CAIR could not somehow 

continue to operate alongside of CSAPR. As this Court has held, "CAIR contained 

'fatal flaws' and needed to be replaced." Homer City II, 795 F.3d at 134 (quoting 

North Carolina, 531 F.3d at 901); see also EPA Br. at 9. Under§ 7410(1) ofthe 

Act, EPA is prohibited from approving any plan revision that would interfere with 

any applicable requirement of the Act. 42 U.S.C. § 7410(l). Approving SIPs that 

rely on a legally invalid CAIR as a BART substitute would plainly interfere with 

the Act's BART mandate, in violation of§ 7410(1), by allowing states to substitute 

a nonexistent program for BART. See also Ctr.for Energy and Economic Dev. v. 

EPA, 398 F.3d 653,660 (D.C. Cir. 2005) ("CEED") (holding that EPA could not 

approve BART alternative that relied on premise invalidated in prior D.C. Circuit 

decision). 

Even if not flatly unlawful, attempting to graft CAIR onto CSAPR would be 

impossible as a practical matter. State/Industry Petitioners do not and cannot 

explain how CAIR can be implemented now that EPA has replaced it, sunsetted its 

applicability, and renounced the Agency's own role in implementing it. See 79 

Fed. Reg. 71,663, JA __ (terminating the temporarily-extended implementation 
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of CAIR). The haze plans State/Industry Petitioners seek to have this Court 

endorse predate these events. Yet nowhere in their brief or their comments to EPA 

below do State/Industry Petitioners address this fundamental problem, much less 

demonstrate how an unlawful, revoked CAIR program could possibly assure 

better-than-BART emission reductions. Nor do they even suggest how CAIR 

could somehow continue to operate "alongside" the CSAPR program that 

completely supplanted it. 

Indeed, State/Industry Petitioners appear to seek exemption from any 

requirement to ensure actual emission reductions via BART or an EPA-approved 

BART alternative. Their Preliminary Statement explains that they seek to restore 

the "protection" of CAIR as an alternative to BART, a description consistent with 

no longer needing to do anything to satisfy BART requirements and relying instead 

on the non-existent CAIR program.2 Such a result is flatly contrary to the Act. 

This Court's precedents make plain that BART substitutes must assure greater 

reasonable progress than source-specific Bl~\1R T, a test that a non-existent program 

obviously cannot meet. CEED, 398 F.3d at 655; Utility Air Regulatory Grp. v. 

EPA, 471 F.3d 1333, 1336 (D.C. Cir. 2006) ("UARG"). 

2 State/Industry Petitioners' Preliminary Statement notes that they are pursuing this 
challenge "to avoid the prospect of being left with neither the protection of 
[CSAPR as an alternative to BART] nor the protection of the CAIR-related 
provision that EPA's rule unlawfully revoked." State/Industry Petitioners Br. at 4-
5. 
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Even if State/Industry Petitioners intend to resume implementing some 

reinvented version of CAIR, and to rely thereon for reductions in the pollution that 

causes regional haze, they do not rationally explain how such a program would 

work- nor can they. The implementation of CAIR relied heavily on EPA 

involvement, for example, in administering the CAIR emission allowance trading 

program. But EPA has rescinded that program, as well as its own obligation to 

administer it. 79 Fed. Reg. 71,663, JA __ . Thus, it is no longer possible to 

implement the regional haze implementation plans that State/Industry Petitioners 

ask this Court to order EPA to approve. Even if State/Industry Petitioners' concept 

of implementing CAIR through those plans were otherwise valid, significant 

revisions to the plans themselves would be needed to achieve that objective- for 

example, to address how CAIR' s allowance trading system would work without 

EPA's involvement. Merely retroactively vacating EPA's disapproval ofCAIR

for-BART plans will not make those plans workable in a world where CAIR no 

longer exists. 

Moreover, because EPA has replaced the CAIR trading program with 

CSAPR, and because the emission budgets and governing rules are substantially 

different under the two programs, they do not work together. For example, CAIR 

and CSAPR have different rules governing the banking of allowances for use in 

future years. See 76 Fed. Reg. 48,208,48,321/1 (Aug. 8, 2011), JA __ (banking 
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permissible under CAIR, but not under CSAPR). In addition, CSAPR imposes 

different deadlines and is also more prescriptive than CAIR with regard to, among 

other things, a state's emission allowance allocation methods and the ability of 

states to expand the program to cover additional sources. !d. at 48,321/2-3, 

JA __ . Thus, even if EPA were correct that CAIR and CSAPR each qualify as 

alternatives to BART, there has been no showing that implementing a mixture of 

these two distinct programs would achieve the same results. 

State/Industry Petitioners' request that the Court vacate EPA's revocation of 

40 C.F.R. § 51.308(e)(4) as it existed before June 7, 2012, see State/Industry 

Petitioners Br. at 48, further illustrates the inherent infeasibility of a piecemeal 

resurrection of CAIR. The regulatory text State/Industry Petitioners want to 

restore would enable states to satisfy BART requirements if they "meet the 

emission reduction requirements of [ CAIR] by participating in one or more of the 

EPA-administered CAIR trading programs for S02 and NOx." 40 C.F.R. 

§ 51.308( e)( 4) (20 11 ). Even if this language \vere restored to the C.F .R., it \vou!d 

be meaningless because EPA has rescinded its administration of the CAIR trading 

programs for S02 and NOx. See id. §§ 51.123(ff), .124(s). There are no EPA

administered CAIR trading programs in which states can participate. 

Nor do State/Industry Petitioners' comments on EPA's notice proposing 

disapproval of the haze plans at issue shed any light on how State/Industry 
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Petitioners believe CAIR can be partially reactivated. On the contrary, the 

approach Petitioner Texas Commission on Environmental Quality ("TCEQ") 

suggested in its comments conflicts with State/Industry Petitioners' insistence on 

relying on CAIR to satisfy BART. TCEQ recommended that instead of limited 

SIP disapprovals, "EPA should provide for limited approvals for all states that 

relied upon CAIR as an element of their BART analysis. Limited approvals are 

necessary to assure both states and sources that their reliance upon the CAIR was, 

and remains, valid during the period when CAIR remains legally effective." EPA

HQ-OAR-2011-0729-0234 attach.2 at 2, JA __ (emphasis added). Therefore, 

Petitioner TCEQ recognized that CAIR could not continue to act as a BART 

alternative after CAIR terminated. 

CONCLUSION 

For these reasons, and those stated by EPA, the Court should dismiss the 

petitions of the State/Industry Petitioners. 
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DATED: January 27,2017 

/s/ DavidS. Baron 
DavidS. Baron 
Timothy D. Ballo 
Earth justice 
1625 Massachusetts Ave., NW 
Suite 702 
Washington, DC 20036-2243 
(202) 667-4500 
dbaron@earthjustice.org 
tballo@earthustice.org 
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Earth justice 
1617 JFK Boulevard 
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(215) 717-4521 
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Conservation Association and Sierra 
Club 
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KeyCite Yellow Flag- Negative Treatment 

Unconstitutional or PreemptedPrior Version Held Invalid D.C.Cir., Aug. 21, 2012 

40 C.F.R. § 51.123 

§ 51.123 Findings and requirements for submission of State implementation plan revisions 

relating to emissions of oxides of nitrogen pursuant to the Clean Air Interstate Rule. 

Effective: December 3, 2014 

(a)(l) Under section llO(a)(l) ofthe CAA,42 the Administrator determines that each State identified 
in paragraph (c)(l) and (2) of this section must submit a SIP revision to comply with the requirements of section llO(a) 
(2)(D)(i)(I) of the CAA, through the adoption of adequate provisions prohibiting sources 
and other activities from emitting NO x in amounts that will contribute significantly to nonattainment in, or interfere 

with maintenance by, one or more other States with respect to the fine particles (PM2_5) NAAQS. 

(2)(a) Under section llO(a)(l) of the CAA, the Administrator determines that each State 
identified in paragraph (c)(l) and (3) of this section must submit a SIP revision to comply with the requirements of 
section 110(a)(2)(D)(i)(I) of the CAA, through the adoption of adequate provisions 
prohibiting sources and other activities from emitting NO x in amounts that will contribute significantly to 

nonattainment in, or interfere with maintenance by, one or more other States with respect to the 8-hour ozone 
NAAQS. 

(3) Notwithstanding the other provisions of this section, such provisions are not applicable as they relate to the 
State of Minnesota as of December 3, 2009. 

(b) For each State identified in paragraph (c) of this section, the SIP revision required under paragraph (a) of this section 
will contain adequate provisions, for purposes of complying with section 110(a)(2)(D)(i)(I) of the CAA~ 

only if the SIP revision contains control measures that assure compliance with the applicable requirements 
of this section. 

(c) In addition to being subject to the requirements in paragraphs (b) and (d) of this section: 

(1) Alabama, Delaware, Florida, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maryland, Michigan, Mississippi, 
Missouri, New Jersey, New York, North Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Virginia, West 
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Virginia, Wisconsin, and the District of Columbia shall be subject to the requirements contained in paragraphs (e) 
through (cc) of this section; 

(2) Georgia, Minnesota, and Texas shall be subject to the requirements in paragraphs (e) through (o) and (cc) of 
this section; and 

(3) Arkansas, Connecticut, and Massachusetts shall be subject to the requirements contained in paragraphs (q) 
through (cc) of this section. 

(d)( I) The State's SIP revision under paragraph (a) of this section must be submitted to EPA by no later than September 
11,2006. 

(2) The requirements of appendix V to this part shall apply to the SIP revision under paragraph (a) of this section. 

(3) The State shall deliver 5 copies of the SIP revision under paragraph (a) of this section to the appropriate Regional 
Office, with a letter giving notice of such action. 

(e) The State's SIP revision shaH contain control measures and demonstrate that they wiii result in compliance with 
the State's Annual EGU NO x Budget, if applicable, and achieve the State's Annual Non-EGU NO x Reduction 

Requirement, if applicable, for the appropriate periods. The amounts of the State's Annual EG U NO x Budget and 

Annual Non-EGU NOx Reduction Requirement shall be determined as follows: 

(l)(i) The Annual EGU NOx Budget for the State is defined as the total amount ofNOx emissions from all EGUs 

in that State for a year, if the State meets the requirements of paragraph (a)(l) of this section by imposing control 
measures, at least in part, on EG Us. If the State imposes control measures under this section on only EG Us, the 
Annual EGU NO x Budget for the State shall not exceed the amount, during the indicated periods, specified in 

paragraph ( e )(2) of this section. 

(ii) The .(AJt.nnual J'.Jon-EGU J'.JO x Reduction Require1nent, if applicable, is defined as the total a1nount off..JO x 

emission reductions that the State demonstrates, in accordance with paragraph (g) of this section, it will achieve from 
non-EGUs during the appropriate period. If the State meets the requirements ofparagraph (a)(l) ofthis section by 
imposing control measures on only non-EGUs, then the State's Annual Non-EGU NOx Reduction Requirement 

shall equal or exceed, during the appropriate periods, the amount determined in accordance with paragraph (e)(3) 
ofthis section. 

(iii) If a State meets the requirements ofparagraph (a)(l) of this section by imposing control measures on both 
EGUs and non-EGUs, then: 

(A) The Annual Non-EGU NO x Reduction Requirement shall equal or exceed the difference between the 

amount specified in paragraph (e)(2) of this section for the appropriate period and the amount of the State's 

Annual EGU NOx Budget specified in the SIP revision for the appropriate period; and 
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(B) The Annual EG U NO x Budget shall not exceed, during the indicated periods, the amount specified in 

paragraph (e)(2) ofthis section plus the amount ofthe Annual Non-EGU N<X_ Reduction Requirement under 

paragraph (e)(l)(iii)(A) of this section for the appropriate period. 

(2) For a State that complies with the requirements of paragraph (a)(l) of this section by imposing control measures 
on only EGUs, the amount of the Annual EGU NOx Budget, in tons ofNOx per year, shall be as follows, for the 

indicated State for the indicated period: 

State AnnualEGU Annual EGU NOx 
NOx budget for budget for 2015 and 
2009-2014 (tons) thereafter (tons) 

Alaba1na .............................................. . 69,020 57,517 

Delaware ............................................. . 4,166 3,472 

District of Columbia ........................... . 144 120 

Florida ................................................. . 99,445 82,871 

Georgia ................................................ . 66,321 55,268 

Illinois .................................................. . 76,230 63,525 

Indiana ................................................ . 108,935 90,779 

Iowa ..................................................... . 32,692 27,243 

Kentucky ............................................. . 83,205 69,337 

Louisiana ............................................. . 35,512 29,593 

Maryland ............................................. . 27,724 23,104 

Michigan ............................................. . 65,304 54,420 

Minnesota ............................................ . 31,443 26,203 

Mississippi ........................................... . 17,807 14,839 

Missouri ............................................... . 59,871 49,892 

New Jersey .......................................... . 12,670 10,558 

New York ............................................ . 45,617 38,014 

North Carolina .................................... . 62,183 51,819 

Ohio ..................................................... . 108,667 90,556 

Pennsylvania ........................................ . 99,049 82,541 
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South Carolina .................................... . 32,662 27,219 

Tennessee ............................................. . 50,973 42,478 

Texas ................................................... . 181,014 150,845 

Virginia ................................................ . 36,074 30,062 

West Virginia ....................................... . 74,220 61,850 

Wisconsin ............................................ . 40,759 33,966 

(3) For a State that complies with the requirements of paragraph (a)(1) of this section by imposing control measures 
on only non-EGUs, the amount of the Annual Non-EGU NOx Reduction Requirement, in tons ofNOx per year, 

shall be determined, for the State for 2009 and thereafter, by subtracting the amount of the State's Annual EG U 
NOx Budget for the appropriate year, specified in paragraph (e)(2) of this section from the amount of the State's 

NOx baseline EGU emissions inventory projected for the appropriate year, specified in Table 5 of"Regional and 

State S02 and NOx Budgets", March 2005 (available at http://www.epa.gov/cleanairinterstaterule). 

(4)(i) Notwithstanding the State's obligation to comply with paragraph (e)(2) or (3) of this section, the State's SIP 
revision may allow sources required by the revision to implement control measures to demonstrate compliance using 
credit issued from the State's compliance suppletnent pool, as set forth in paragraph (e)( 4)(ii) of this section. 

(ii) The State-by-State amounts of the compliance supplement pool are as follows: 

State Compliance supplement pool 

Alaba1na ............................................................................. . 10,166 

Delaware ............................................................................ . 843 

District of Columbia .......................................................... . 0 

Florida ................................................................................ . 8,335 

Georgia ............................................................................... . 12,397 

Illinois ................................................................................. . 11,299 

Indiana ............................................................................... . 20,155 

Iowa .................................................................................... . 6,978 

Kentucky ............................................................................ . 14,935 

Louisiana ............................................................................ . 2,251 

Maryland ............................................................................ . 4,670 

Michigan ............................................................................ . 8,347 
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Minnesota ........................................................................... . 6,528 

Mississippi .......................................................................... . 3,066 

Missouri .............................................................................. . 9,044 

New Jersey ......................................................................... . 660 

New York ........................................................................... . 0 

North Carolina ................................................................... . 0 

Ohio .................................................................................... . 25,037 

Pennsylvania ....................................................................... . 16,009 

South Carolina ................................................................... . 2,600 

Tennessee ............................................................................ . 8,944 

Texas .................................................................................. . 772 

Virginia ............................................................................... . 5,134 

West Virginia ...................................................................... . 16,929 

Wisconsin ........................................................................... . 4,898 

(iii) The SIP revision may provide for the distribution of credits from the compliance supplement pool to sources 
that are required to implement control measures using one or both of the following two mechanisms: 

(A) The State may issue credit from compliance supplement pool to sources that are required by the SIP revision 
to implement NOx emission control measures and that implement NOx emission reductions in 2007 and 2008 

that are not necessary to comply with any State or federal emissions limitation applicable at any time during 
such years. Such a source may be issued one credit from the compliance supplement pool for each ton of such 
emission reductions in 2007 and 2008. 

(1) The State shall complete the issuance process by January 1, 2010. 

(2) The emissions reductions for which credits are issued must have been demonstrated by the owners and 
operators of the source to have occurred during 2007 and 2008 and not to be necessary to comply with 
any applicable State or federal emissions limitation. 

(3) The emissions reductions for which credits are issued must have been quantified by the owners and 
operators of the source: 

(i) For EGUs and for fossil-fuel-fired non-EGUs that are boilers or combustion turbines with a maximum 
design heat input greater than 250 mmBut!hr, using emissions data determined in accordance with subpart 

H of part 75 of this chapter; and 
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(ii) For non-EGUs not described in paragraph (e)(4)(iii)(A)(3)(i) ofthis section, using emissions data 
determined in accordance with subpart H of part 75 of this chapter or, if the State demonstrates that 
compliance with subpart H of part 75 of this chapter is not practicable, determined, to the extent 
practicable, with the same degree of assurance with which emissions data are determined for sources subject 
to subpart H of part 75. 

(4) If the SIP revision contains approved provisions for an emissions trading program, the owners and 
operators of sources that receive credit according to the requirements of this paragraph may transfer the 
credit to other sources or persons according to the provisions in the emissions trading program. 

(B) The State may issue credit from the compliance supplement pool to sources that are required by the SIP 
revision to implement NO x emission control measures and whose owners and operators demonstrate a need 

for an extension, beyond 2009, of the deadline for the source for implementing such emission controls. 

(1) The State shall complete the issuance process by January 1, 2010. 

(2) The State shall issue credit to a source only ifthe owners and operators of the source demonstrate that: 

(i) For a source used to generate electricity, implementation of the SIP revision's applicable control 
measures by 2009 would create undue risk for the reliability of the electricity supply. This demonstration 
must include a showing that it would not be feasible for the owners and operators of the source to obtain 
a sufficient amount of electricity, to prevent such undue risk, from other electricity generation facilities 
during the installation of control technology at the source necessary to comply with the SIP revision. 

(ii) For a source not used to generate electricity, compliance with the SIP revision's applicable control 
measures by 2009 would create undue risk for the source or its associated industry to a degree that is 
comparable to the risk described in paragraph (e)(4)(iii)(B)(2)(i) of this section. 

(iii) This demonstration must include a showing that it would not be possible for the source to comply with 
applicable control measures by obtaining sufficient credits under paragraph (e)(4)(iii)(A) of this section, 
or by acquiring sufficient credits from other sources or persons, to prevent undue risk. 

(f) Each SIP revision must set forth control measures to meet the amounts specified in paragraph (e) of this section, as 
applicable, including the following: 

(1) A description of enforcement methods including, but not limited to: 

(i) Procedures for monitoring compliance with each of the selected control measures; 
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(ii) Procedures for handling violations; and 

(iii) A designation of agency responsibility for enforcement of implementation. 

(2)(i) If a State elects to impose control measures on EGUs, then those measures must impose an annual N<X_ mass 

emissions cap on all such sources in the State. 

(ii) If a State elects to impose control measures on fossil fuel-fired no n-EGUs that are boilers or combustion turbines 
with a maximum design heat input greater than 250 mmBtu/hr, then those measures must impose an annual NO x 
mass emissions cap on all such sources in the State. 

(iii) If a State elects to impose control measures on no n-EGUs other than those described in paragraph (f)(2)(ii) of 
this section, then those measures must impose an annual NO x mass emissions cap on all such sources in the State 

or the State must demonstrate why such emissions cap is not practicable and adopt alternative requirements that 
ensure that the State will comply with its requirements under paragraph (e) of this section, as applicable, in 2009 
and subsequent years. 

(g)(l) Each SIP revision that contains control measures covering no n-EGUs as part or all of a State's obligation in 
meeting its requirement under paragraph (a)(l) of this section must demonstrate that such control measures are adequate 
to provide for the timely compliance with the State's Annual N on-EG U NQc Reduction Requirement under paragraph 

(e) of this section and are not adopted or implemented by the State, as of May 12, 2005, and are not adopted or 
implemented by the Federal government, as of the date of submission of the SIP revision by the State to EPA. 

(2) The demonstration under paragraph (g)(l) of this section must include the following, with respect to each source 
category of non-EG Us for which the SIP revision requires control measures: 

(i) A detailed historical baseline inventory ofNOx mass emissions from the source category in a representative year 

consisting, at the State's election, of2002, 2003, 2004, or 2005, or an average of2 or more of those years, absent 
the control1neasures specified in the SIP revision. 

(A) This inventory must represent estimates of actual emissions based on monitoring data in accordance with 
subpart H of part 75 of this chapter, if the source category is subject to monitoring requirements in accordance 
with subpart H of part 75 of this chapter. 

(B) In the absence of monitoring data in accordance with subpart H of part 75 of this chapter, actual emissions 
must be quantified, to the maximum extent practicable, with the same degree of assurance with which emissions 
are quantified for sources subject to subpart H of part 75 ofthis chapter and using source-specific or source
category-specific assumptions that ensure a source's or source category's actual emissions are not overestimated. 
If a State uses factors to estimate emissions, production or utilization, or effectiveness of controls or rules for 
a source category, such factors must be chosen to ensure that emissions are not overestimated. 
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(C) For measures to reduce emissions from motor vehicles, emission estimates must be based on an emissions 
model that has been approved by EPA for use in SIP development and must be consistent with the planning 
assumptions regarding vehicle miles traveled and other factors current at the time of the SIP development. 

(D) For measures to reduce emissions from nonroad engines or vehicles, emission estimates methodologies 
must be approved by EPA. 

(ii) A detailed baseline inventory of NO x mass emissions from the source category in the years 2009 and 2015, 

absent the control measures specified in the SIP revision and reflecting changes in these emissions from the historical 
baseline year to the years 2009 and 2015, based on projected changes in the production input or output, population, 
vehicle miles traveled, economic activity, or other factors as applicable to this source category. 

(A) These inventories must account for implementation of any control measures that are otherwise required 
by final rules already promulgated, as of May 12, 2005, or adopted or implemented by any federal agency, 
as of the date of submission of the SIP revision by the State to EPA, and must exclude any control measures 
specified in the SIP revision to meet the NOx emissions reduction requirements of this section. 

(B) Economic and population forecasts must be as specific as possible to the applicable industry, State, and 
county of the source or source category and must be consistent with both national projections and relevant 
official planning assumptions, including estimates of population and vehicle miles traveled developed through 
consultation between State and local transportation and air quality agencies. However, if these official planning 
assumptions are inconsistent with official U.S. Census projections of population or with energy consumption 
projections contained in the U.S. Department of Energy's most recent Annual Energy Outlook, then the SIP 
revision must make adjustments to correct the inconsistency or must demonstrate how the official planning 
assumptions are more accurate. 

(C) These inventories must account for any changes in production method, materials, fuels, or efficiency that 
are expected to occur between the historical baseline year and 2009 or 2015, as appropriate. 

(iii) ~A .. projection ofl'JOx 1nass etnissions in 2009 and 2015 fro1n the source category assutning the sa1ne projected 

changes as under paragraph (g)(2)(ii) of this section and resulting from implementation of each of the control 
measures specified in the SIP revision. 

(A) These inventories must address the possibility that the State's new control measures may cause production 
or utilization, and emissions, to shift to unregulated or less stringently regulated sources in the source category 
in the same or another State, and these inventories must include any such amounts of emissions that may shift 
to such other sources. 

(B) The State must provide EPA with a summary of the computations, assumptions, and judgments used to 
determine the degree of reduction in projected 2009 and 2015 NO x emissions that will be achieved from the 

implementation of the new control measures compared to the relevant baseline emissions inventory. 
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(iv) The result of subtracting the amounts in paragraph (g)(2)(iii) of this section for 2009 and 2015, respectively, 
from the lower of the amounts in paragraph (g)(2)(i) or (g)(2)(ii) of this section for 2009 and 2015, respectively, 
may be credited towards the State's Annual N on-EG U NO x Reduction Requirement in paragraph (e)(3) of this 

section for the appropriate period. 

(v) Each SIP revision must identify the sources of the data used in each estimate and each projection of emissions. 

(h) Each SIP revision must comply with § (regarding data availability). 

(i) Each SIP revision must provide for monitoring the status of compliance with any control measures adopted to meet 
the State's requirements under paragraph (e) of this section as follows: 

(1) The SIP revision must provide for legally enforceable procedures for requiring owners or operators of stationary 
sources to maintain records of, and periodically report to the State: 

(i) Information on the amount ofNOx emissions from the stationary sources; and 

(ii) Other information as may be necessary to enable the State to determine whether the sources are in compliance 
with applicable portions of the control measures; 

(2) The SIP revision must comply with § (regarding testing, inspection, enforcement, and complaints); 

(3) If the SIP revision contains any transportation control measures, then the SIP revision must comply wit;h.'l 
(regarding transportation control measures); 

( 4)(i) If the SIP revision contains measures to control EG Us, then the SIP revision must require such sources to 
comply with the monitoring, recordkeeping, and reporting provisions of subpart H of part 75 ofthis chapter. 

(ii) If the SIP revision contains measures to control fossil fuel-fired no n-EGUs that are boilers or combustion 
turbines with a maximum design heat input greater than 250 mmBtu!hr, then the SIP revision must require such 
sources to comply with the monitoring, recordkeeping, and reporting provisions of subpart H of part 75 of this 
chapter. 

(iii) Ifthe SIP revision contains measures to control any other non-EGUs that are not described in paragraph (i)(4) 
(ii) of this section, then the SIP revision must require such sources to comply with the monitoring, recordkeeping, and 
reporting provisions of subpart H of part 75 of this chapter, or the State must demonstrate why such requirements 
are not practicable and adopt alternative requirements that ensure that the required emissions reductions will 
be quantified, to the maximum extent practicable, with the same degree of assurance with which emissions are 
quantified for sources subject to subpart H of part 75 of this chapter. 
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G) Each SIP revision must show that the State has legal authority to carry out the SIP revision, including authority to: 

(1) Adopt emissions standards and limitations and any other measures necessary for attainment and maintenance 
of the State's relevant Annual EGU NO x Budget or the Annual Non-EGU NO x Reduction Requirement, as 

applicable, under paragraph (e) of this section; 

(2) Enforce applicable laws, regulations, and standards and seek injunctive relief; 

(3) Obtain information necessary to determine whether air pollution sources are in compliance with applicable laws, 
regulations, and standards, including authority to require recordkeeping and to make inspections and conduct tests 
of air pollution sources; and 

(4)(i) Require owners or operators of stationary sources to install, maintain, and use emissions monitoring devices 
and to make periodic reports to the State on the nature and amounts of emissions from such stationary sources; and 

(ii) Make the data described in paragraph G)(4)(i) of this section available to the public within a reasonable time 
after being reported and as correlated with any applicable emissions standards or limitations. 

(k)(l) The provisions oflaw or regulation that the State determines provide the authorities required under this section 
must be specifically identified, and copies of such laws or regulations must be submitted with the SIP revision. 

(2) Legal authority adequate to fulfill the requirements of paragraphs G)(3) and (4) of this section may be delegated 
to the State under section 114 of the CAA. 

(1)(1) A SIP revision may assign legal authority to local agencies in accordance with§ 

(2) Each SIP revision must comply with§ (regarding general plan requirements). 

(n) Each SIP revision must provide for State compliance with the reporting requirements in § 

( o )(1) Notwithstanding any other provision of this section, if a State adopts regulations substantively identical to subparts 
AA through II of part 96 of this chapter (CAIR Nr,{ Annual Trading Program), incorporates such subparts by reference 

into its regulations, or adopts regulations that differ substantively from such subparts only as set forth in paragraph ( o) 
(2) of this section, then such emissions trading program in the State's SIP revision is automatically approved as meeting 
the requirements of paragraph (e) ofthis section, provided that the State has the legal authority to take such action and 
to implement its responsibilities under such regulations. Before January 1, 2009, a State's regulations shall be considered 
to be substantively identical to subparts AA through II of part 96 ofthis chapter, or differing substantively only as set 

forth in paragraph (o)(2) ofthis section, regardless ofwhether the State's regulations include the definition of"Biomass", 
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paragraph (3) of the definition of"Cogeneration unit", and the second sentence of the definition of"Total energy input" 
in§ of this chapter promulgated on October 19, 2007, provided that the State timely submits to the Administrator 
a SIP revision that revises the State's regulations to include such provisions. Submission to the Administrator of a SIP 
revision that revises the State's regulations to include such provisions shall be considered timely if the submission is made 
by January 1, 2009. 

(2) If a State adopts an emissions trading program that differs substantively from subparts AA through II of part 
96 of this chapter only as follows, then the emissions trading program is approved as set forth in paragraph (o) 
(1) of this section. 

(i) The State may decline to adopt the CAIR NOx opt-in provisions of: 

(A) Subpart II of this part and the provisions applicable only to CAIR NO x opt-in units in subparts AA 

through HH of this part; 

(B) ofthis chapter and the provisions of subpart II of this part applicable only to CAIRN~ 

opt-in units under§ or 

(C) ofthis chapter and the provisions of subpart II ofthis part applicable only to CAIRN~ 

opt-in units under§ 

(ii) The State may decline to adopt the allocation provisions set forth in subpart EE of part 96 of this chapter and 
may instead adopt any methodology for allocating CAIR NOx allowances to individual sources, as follows: 

(A) The State's methodology must not allow the State to allocate CAIR NO x allowances for a year in excess 

of the amount in the State's Annual EGU NOx Budget for such year; 

(B) The State's methodology must require that, for EG Us commencing operation before January 1, 2001, the 
State wiii determine, and notify the Administrator of, each unit's aHocation of CAIR NO x aHowances by 

October 31, 2006 for 2009, 2010, and 2011 and by October 31, 2008 and October 31 of each year thereafter for 
the 4th year after the year of the notification deadline; 

(C) The State's methodology must require that, for EGUs commencing operation on or after January 1, 2001, 
the State will determine, and notify the Administrator of, each unit's allocation ofCAIR NO x allowances by 

October 31 of the year for which the CAIR NOx allowances are allocated; and 

(D) The State's methodology for allocating the compliance supplement pool must be substantively identical tg 
(except that the permitting authority makes the allocations and the Administrator records the allocations 

made by the permitting authority) or otherwise in accordance with paragraph (e)(4) of this section. 
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(3) A State that adopts an emissions trading program in accordance with paragraph (o)(l) or (2) of this section is 
not required to adopt an emissions trading program in accordance with paragraph (aa)(l) or (2) of this section or 
s s 

(4) If a State adopts an emissions trading program that differs substantively from subparts AA through HH of 
part 96 ofthis chapter, other than as set forth in paragraph (o)(2) ofthis section, then such emissions trading 
program is not automatically approved as set forth in paragraph (o)(l) or (2) ofthis section and will be reviewed 
by the Administrator for approvability in accordance with the other provisions of this section, provided that the 
NOx allowances issued under such emissions trading program shall not, and the SIP revision shall state that such 

NOx allowances shall not, qualify as CAIR NOx allowances or CAIR NOx Ozone Season allowances under any 

emissions trading program approved under paragraphs (o)(l) or (2) or (aa)(l) or (2) of this section. 

(p) Notwithstanding any other provision of this section, a State may adopt, and include in a SIP revision submitted by 
March 31,2007, regulations relating to the Federal CAIR NOx Annual Trading Program under subparts AA through 

HH of part 97 of this chapter as follows: 

(1) The State may adopt, as CAIR NO x allowance allocation provisions replacing the provisions in subpart EE 

of part 97 of this chapter: 

(i) Allocation provisions substantively identical to subpart EE of part 96 of this chapter, under which the permitting 
authority makes the allocations; or 

(ii) Any methodology for allocating CAIR NO x allowances to individual sources under which the permitting 

authority makes the allocations, provided that: 

(A) The State's methodology must not allow the permitting authority to allocate CAIR NOx allowances for a 

year in excess of the amount in the State's Annual EGU NOx budget for such year. 

(B) The State's methodology must require that, for EG Us commencing operation before January 1, 2001, the 
permitting authority will determine, and notify the Administrator of, each unit's allocation of CAIR NO x 

allowances by April30, 2007 for 2009,2010, and 2011 and by October 31,2008 and October 31 of each year 
thereafter for the 4th year after the year of the notification deadline. 

(C) The State's methodology must require that, for EGUs commencing operation on or after January 1, 2001, 
the permitting authority will determine, and notify the Administrator of, each unit's allocation of CAIR NOx 

allowances by October 31 of the year for which the CAIR NOx allowances are allocated. 

(2) The State may adopt, as compliance supplement pool provisions replacing the provisions in 
chapter: 

s s of this 
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(i) Provisions for allocating the State's compliance supplement pool that are substantively identical of this 
chapter, except that the permitting authority makes the allocations and the Administrator records the allocations 
made by the permitting authority; 

(ii) Provisions for allocating the State's compliance supplement pool that are substantively identical to § of 
this chapter; or 

(iii) Other provisions for allocating the State's compliance supplement pool that are in accordance with paragraph 
(e)(4) of this section. 

(3) The State may adopt CAIR opt-in unit provisions as follows: 

(i) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval of 
CAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR NO x 

allowances for CAIR opt-in units, that are substantively identical to subpart II of part 96 ofthis chapter and the 
provisions of subparts AA through HH that are applicable to CAIR opt-in units or units for which a CAIR opt-in 
permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied; 

(ii) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval of 
CAIR opt-in permits, treatment of units as CAIR opt-in units, and allocation and recordation of CAIR NO x 

allowances for CAIR opt-in units, that are substantively identical to subpart II of part 96 ofthis chapter and the 
provisions of subparts AA through HH that are applicable to CAIR opt-in units or units for which a CAIR opt
in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied, except 
that the provisions exclude§ of this chapter and the provisions of subpart II of part 96 of this chapter that 
apply only to units covered by § of this chapter; or 

(iii) Provisions for applications for CAIR opt-in units, including provisions for CAIR opt-in permits, approval 
ofCAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR NO x 

allowances for CAIR opt-in units, that are substantively identical to subpart II of part 96 ofthis chapter and the 
provisions of subparts AA through HH that arc applicable to CAIR opt-in units or units for ~lhich a CAIR opt-
in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied, except 
that the provisions exclude of this chapter and the provisions of subpart II ofpart 96 of this chapter that 
apply only to units covered by § of this chapter. 

(q) The State's SIP revision shall contain control measures and demonstrate that they will result in compliance with the 
State's Ozone Season EGU NQ,c Budget, if applicable, and achieve the State's Ozone Season Non-EGU N~ Reduction 

Requirement, if applicable, for the appropriate periods. The amounts of the State's Ozone Season EG U NO x Budget 

and Ozone Season Non-EGU NOx Reduction Requirement shall be determined as follows: 

(l)(i) The Ozone Season EGU NOx Budget for the State is defined as the total amount ofNOx emissions from all 

EGUs in that State for an ozone season, if the State meets the requirements ofparagraph (a)(2) ofthis section by 
imposing control measures, at least in part, on EGUs. Tfthe State imposes control measures under this section on 
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only EG Us, the Ozone Season EG U NO x Budget for the State shall not exceed the amount, during the indicated 

periods, specified in paragraph (q)(2) of this section. 

(ii) The Ozone Season N on-EG U NO x Reduction Requirement, if applicable, is defined as the total amount of 

NOx emission reductions that the State demonstrates, in accordance with paragraph (s) of this section, it will 

achieve from non-EG Us during the appropriate period. If the State meets the requirements of paragraph (a)(2) 
of this section by imposing control measures on only non-EGUs, then the State's Ozone Season Non-EGU NO x 

Reduction Requirement shall equal or exceed, during the appropriate periods, the amount determined in accordance 
with paragraph (q)(3) of this section. 

(iii) If a State meets the requirements ofparagraph (a)(2) of this section by imposing control measures on both 
EGUs and non-EGUs, then: 

(A) The Ozone Season Non-EGU NOx Reduction Requirement shall equal or exceed the difference between 

the amount specified in paragraph (q)(2) of this section for the appropriate period and the amount of the State's 
Ozone Season EGU NOx Budget specified in the SIP revision for the appropriate period; and 

(B) The Ozone Season EGU NQc Budget shall not exceed, during the indicated periods, the amount specified in 

paragraph (q)(2) ofthis section plus the amount ofthe Ozone Season Non-EGU N~ Reduction Requirement 

under paragraph (q)(1)(iii)(A) of this section for the appropriate period. 

(2) For a State that complies with the requirements of paragraph (a)(2) of this section by imposing control measures 
on only EGUs, the amount of the Ozone Season EGU NOx Budget, in tons ofNOx per ozone season, shall be as 

follows, for the indicated State for the indicated period: 

State Ozone season EGU Ozone season EGU 
NOx budget for NOx budget for 2015 
2009-2014 (tons) and thereafter (tons) 

Alaba1na .............................................. . 32,182 26,818 

Arkansas .............................................. . 11,515 9,596 

Connecticut ........................................ . 2,559 2,559 

Delaware ............................................. . 2,226 1,855 

District of Columbia ........................... . 112 94 

Florida ................................................. . 47,912 39,926 

Illinois .................................................. . 30,701 28,981 

Indiana ................................................ . 45,952 39,273 

Iowa ..................................................... . 14,263 11,886 
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Kentucky ............................................. . 36,045 30,587 

Louisiana ............................................. . 17,085 14,238 

Maryland ............................................. . 12,834 10,695 

Massachusetts ...................................... . 7,551 6,293 

Michigan ............................................. . 28,971 24,142 

Mississippi ........................................... . 8,714 7,262 

Missouri ............................................... . 26,678 22,231 

New Jersey .......................................... . 6,654 5,545 

New York ............................................ . 20,632 17,193 

North Carolina .................................... . 28,392 23,660 

Ohio ..................................................... . 45,664 39,945 

Pennsylvania ........................................ . 42,171 35,143 

South Carolina .................................... . 15,249 12,707 

Tennessee ............................................. . 22,842 19,035 

Virginia ................................................ . 15,994 13,328 

West Virginia ....................................... . 26,859 26,525 

Wisconsin ............................................ . 17,987 14,989 

(3) For a State that complies with the requirements of paragraph (a)(2) of this section by imposing control measures 
on only non-EGUs, the amount ofthe Ozone Season Non-EGU NO x Reduction Requirement, in tons ofNO x 

per ozone season, shall be determined, for the State for 2009 and thereafter, by subtracting the amount of the State's 
Ozone Season EGU NOx Budget for the appropriate year, specified in paragraph (q)(2) ofthis section, from the 

amount of the State's NQc baseline EGU emissions inventory projected for the ozone season in the appropriate year, 

specified in Table 7 of"Regional and StateS~ and NOx Budgets", March 2005 (available at: http://www.epa.gov/ 

cleanairinterstaterule ). 

(4) Notwithstanding the State's obligation to comply with paragraph (q)(2) or (3) of this section, the State's SIP 
revision may allow sources required by the revision to implement NO x emission control measures to demonstrate 

compliance using NO x SIP Call allowances allocated under the NO x Budget Trading Program for any ozone 

season during 2003 through 2008 that have not been deducted by the Administrator under theN~ Budget Trading 

Program, if the SIP revision ensures that such allowances will not be available for such deduction under the NO x 

Budget Trading Program. 

(r) Each SIP revision must set forth control measures to meet the amounts specified in paragraph (q) of this section, as 
applicable, including the following: 
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(1) A description of enforcement methods including, but not limited to: 

(i) Procedures for monitoring compliance with each of the selected control measures; 

(ii) Procedures for handling violations; and 

(iii) A designation of agency responsibility for enforcement of implementation. 

(2)(i) If a State elects to impose control measures on EG Us, then those measures must impose an ozone season N.f{> 

mass emissions cap on all such sources in the State. 

(ii) If a State elects to impose control measures on fossil fuel-fired no n-EGUs that are boilers or combustion turbines 
with a maximum design heat input greater than 250 mmBtu/hr, then those measures must impose an ozone season 
NOx mass emissions cap on all such sources in the State. 

(iii) If a State elects to impose control measures on non-EG Us other than those described in paragraph (r)(2)(ii) of 
this section, then those measures must impose an ozone season NOx mass emissions cap on all such sources in the 

State or the State must demonstrate why such emissions cap is not practicable and adopt alternative requirements 
that ensure that the State will comply with its requirements under paragraph (q) of this section, as applicable, in 
2009 and subsequent years. 

(s)(l) Each SIP revision that contains control measures covering no n-EGUs as part or all of a State's obligation in 
meeting its requirement under paragraph (a)(2) of this section must demonstrate that such control measures are adequate 
to provide for the timely compliance with the State's Ozone Season Non-EGU NO x Reduction Requirement under 

paragraph (q) of this section and are not adopted or implemented by the State, as of May 12, 2005, and are not adopted 
or implemented by the federal government, as of the date of submission of the SIP revision by the State to EPA. 

(2) The demonstration under paragraph (s)(l) of this section must include the following, with respect to each source 
category of non-EG Us for which the SIP revision requires control measures: 

(i) A detailed historical baseline inventory of NO x mass emissions from the source category in a representative 

ozone season consisting, at the State's election, of the ozone season in 2002, 2003, 2004, or 2005, or an average of2 
or more of those ozone seasons, absent the control measures specified in the SIP revision. 

(A) This inventory must represent estimates of actual emissions based on monitoring data in accordance with 
subpart H of part 75 of this chapter, if the source category is subject to monitoring requirements in accordance 
with subpart H of part 75 of this chapter. 
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(B) In the absence of monitoring data in accordance with subpart H of part 75 of this chapter, actual emissions 
must be quantified, to the maximum extent practicable, with the same degree of assurance with which emissions 
are quantified for sources subject to subpart H of part 75 ofthis chapter and using source-specific or source
category-specific assumptions that ensure a source's or source category's actual emissions are not overestimated. 
If a State uses factors to estimate emissions, production or utilization, or effectiveness of controls or rules for 
a source category, such factors must be chosen to ensure that emissions are not overestimated. 

(C) For measures to reduce emissions from motor vehicles, emission estimates must be based on an emissions 
model that has been approved by EPA for use in SIP development and must be consistent with the planning 
assumptions regarding vehicle miles traveled and other factors current at the time of the SIP development. 

(D) For measures to reduce emissions from nonroad engines or vehicles, emission estimates methodologies 
must be approved by EPA. 

(ii) A detailed baseline inventory ofNOx mass emissions from the source category in ozone seasons 2009 and 2015, 

absent the control measures specified in the SIP revision and reflecting changes in these emissions from the historical 
baseline ozone season to the ozone seasons 2009 and 2015, based on projected changes in the production input or 
output, population, vehicle miles traveled, economic activity, or other factors as applicable to this source category. 

(A) These inventories must account for implementation of any control measures that are adopted or 
implemented by the State, as of May 12, 2005, or adopted or implemented by the federal government, as of the 
date of submission of the SIP revision by the State to EPA, and must exclude any control measures specified 
in the SIP revision to meet the NOx emissions reduction requirements of this section. 

(B) Economic and population forecasts must be as specific as possible to the applicable industry, State, and 
county of the source or source category and must be consistent with both national projections and relevant 
official planning assumptions including estimates of population and vehicle miles traveled developed through 
consultation between State and local transportation and air quality agencies. However, if these official planning 
assumptions are inconsistent with official U.S. Census projections of population or with energy consumption 
projections contained in the U.S. Department of Energy's most recent Annual Energy Outlook, then the SIP 
revision must make adjustments to correct the inconsistency or must demonstrate how the official planning 
assumptions are more accurate. 

(C) These inventories must account for any changes in production method, materials, fuels, or efficiency that 
are expected to occur between the historical baseline ozone season and ozone season 2009 or ozone season 
2015, as appropriate. 

(iii) A projection of NO x mass emissions in ozone season 2009 and ozone season 2015 from the source category 

assuming the same projected changes as under paragraph (s)(2)(ii) of this section and resulting from implementation 
of each of the control measures specified in the SIP revision. 
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(A) These inventories must address the possibility that the State's new control measures may cause production 
or utilization, and emissions, to shift to unregulated or less stringently regulated sources in the source category 
in the same or another State, and these inventories must include any such amounts of emissions that may shift 
to such other sources. 

(B) The State must provide EPA with a summary of the computations, assumptions, and judgments used 
to determine the degree of reduction in projected ozone season 2009 and ozone season 2015 NO x emissions 

that will be achieved from the implementation of the new control measures compared to the relevant baseline 
emissions inventory. 

(iv) The result of subtracting the amounts in paragraph (s)(2)(iii) of this section for ozone season 2009 and ozone 
season 2015, respectively, from the lower of the amounts in paragraph (s)(2)(i) or (s)(2)(ii) of this section for ozone 
season 2009 and ozone season 2015, respectively, may be credited towards the State's Ozone Season N on-EG U 
NOx Reduction Requirement in paragraph (q)(3) of this section for the appropriate period. 

(v) Each SIP revision must identify the sources of the data used in each estimate and each projection of emissions. 

(t) Each SIP revision must comply with (regarding data availability). 

(u) Each SIP revision must provide for monitoring the status of compliance with any control measures adopted to meet 
the State's requirements under paragraph (q) of this section as follows: 

(1) The SIP revision must provide for legally enforceable procedures for requiring owners or operators of stationary 
sources to maintain records of, and periodically report to the State: 

(i) Information on the amount ofNOx emissions from the stationary sources; and 

(ii) Other information as may be necessary to enable the State to determine whether the sources are in compliance 
with applicable portions of the control measures; 

(2) The SIP revision must comply with § (regarding testing, inspection, enforcement, and complaints); 

(3) If the SIP revision contains any transportation control measures, then the SIP revision must comply wit;h.'l 
(regarding transportation control measures); 

( 4)(i) If the SIP revision contains measures to control EG Us, then the SIP revision must require such sources to 
comply with the monitoring, recordkeeping, and reporting provisions of subpart H of part 75 ofthis chapter. 
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(ii) If the SIP revision contains measures to control fossil fuel-fired no n-EGUs that are boilers or combustion 
turbines with a maximum design heat input greater than 250 mmBtu/hr, then the SIP revision must require such 
sources to comply with the monitoring, recordkeeping, and reporting provisions of subpart H of part 75 of this 
chapter. 

(iii) Ifthe SIP revision contains measures to control any other non-EGUs that are not described in paragraph (u)(4) 
(ii) of this section, then the SIP revision must require such sources to comply with the monitoring, recordkeeping, and 
reporting provisions of subpart H of part 75 of this chapter, or the State must demonstrate why such requirements 
are not practicable and adopt alternative requirements that ensure that the required emissions reductions will 
be quantified, to the maximum extent practicable, with the same degree of assurance with which emissions are 
quantified for sources subject to subpart H of part 75 of this chapter. 

(v) Each SIP revision must show that the State has legal authority to carry out the SIP revision, including authority to: 

(1) Adopt emissions standards and limitations and any other measures necessary for attainment and maintenance 
of the State's relevant Ozone Season EGU NO x Budget or the Ozone Season Non-EGU NO x Reduction 

Requirement, as applicable, under paragraph (q) of this section; 

(2) Enforce applicable laws, regulations, and standards and seek injunctive relief; 

(3) Obtain information necessary to determine whether air pollution sources are in compliance with applicable laws, 
regulations, and standards, including authority to require recordkeeping and to make inspections and conduct tests 
of air pollution sources; and 

(4)(i) Require owners or operators of stationary sources to install, maintain, and use emissions monitoring devices 
and to make periodic reports to the State on the nature and amounts of emissions from such stationary sources; and 

(ii) Make the data described in paragraph (v)(4)(i) of this section available to the public within a reasonable time 
after being reported and as correlated with any applicable emissions standards or limitations. 

(w)(l) The provisions oflaw or regulation that the State determines provide the authorities required under this section 
must be specifically identified, and copies of such laws or regulations must be submitted with the SIP revision. 

(2) Legal authority adequate to fulfill the requirements of paragraphs (v)(3) and (4) of this section may be delegated 
to the State under section 114 of the CAA. 

(x)(l) A SIP revision may assign legal authority to local agencies in accordance with§ 

(2) Each SIP revision must comply with § (regarding general plan requirements). 
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(y) Each SIP revision must comply with § (regarding resources). 

(z) Each SIP revision must provide for State compliance with the reporting requirements in § 

(aa)(l) Notwithstanding any other provision of this section, if a State adopts regulations substantively identical to 
subparts AAAA through 1111 of part 96 of this chapter (CAIR Ozone Season N~ Trading Program), incorporates such 

subparts by reference into its regulations, or adopts regulations that differ substantively from such subparts only as set 
forth in paragraph (aa)(2) of this section, then such emissions trading program in the State's SIP revision is automatically 
approved as meeting the requirements of paragraph (q) of this section, provided that the State has the legal authority to 
take such action and to implement its responsibilities under such regulations. Before January 1, 2009, a State's regulations 
shall be considered to be substantively identical to subparts AAAA through 1111 of part 96 of the chapter, or differing 
substantively only as set forth in paragraph (o)(2) of this section, regardless ofwhether the State's regulations include the 
definition of"Biomass", paragraph (3) ofthe definition of"Cogeneration unit", and the second sentence of the definition 
of"Total energy input" in of this chapter promulgated on October 19,2007, provided that the State timely 
submits to the Administrator a SIP revision that revises the State's regulations to include such provisions. Submission 
to the Administrator of a SIP revision that revises the State's regulations to include such provisions shall be considered 
timely if the submission is made by January 1, 2009. 

(2) If a State adopts an emissions trading program that differs substantively from subparts AAAA through IIII of 
part 96 of this chapter only as follows, then the emissions trading program is approved as set forth in paragraph 
(aa)(l) of this section. 

(i) The State may expand the applicability provisions in § to include all non-EG Us subject to the State's 
emissions trading program approved under § 

(ii) The State may decline to adopt the CAIR NOx Ozone Season opt-in provisions of: 

(A) Subpart 1111 of this part and the provisions applicable only to CAIR NO x Ozone Season opt-in units in 

subparts AAAA through HHHH of this part; 

ofthis chapter and the provisions of subpart 1111 of this part applicable only to CAIR 
NOx Ozone Season opt-in units under§ or 

(C) of this chapter and the provisions of subpart 1111 ofthis part applicable only to CAIR 

(iii) The State may decline to adopt the allocation provisions set forth in subpart EEEE of part 96 of this chapter 
and may instead adopt any methodology for allocating CAIR NGc Ozone Season allowances to individual sources, 

as follows: 
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(A) The State may provide for issuance of an amount ofCAIR Ozone Season NO x allowances for an ozone 

season, in addition to the amount in the State's Ozone Season EG U NO x Budget for such ozone season, not 

exceeding the amount of NO x SIP Call allowances allocated for the ozone season under the NO x Budget 

Trading Program to no n-EGUs that the applicability provisions in 
paragraph (aa)(2)(i) of this section; 

s s are expanded to include under 

(B) The State's methodology must not allow the State to allocate CAIR Ozone Season NOx allowances for an 

ozone season in excess of the amount in the State's Ozone Season EGU NO x Budget for such ozone season 

plus any additional amount ofCAIR Ozone Season NO x allowances issued under paragraph (aa)(2)(iii)(A) 

of this section for such ozone season; 

(C) The State's methodology must require that, for EGUs commencing operation before January 1, 2001, the 
State will determine, and notify the Administrator of, each unit's allocation of CAIR NO x allowances by 

October 31, 2006 for the ozone seasons 2009, 2010, and 2011 and by October 31, 2008 and October 31 of each 
year thereafter for the ozone season in the 4th year after the year of the notification deadline; and 

(D) The State's methodology must require that, for EGUs commencing operation on or after January 1, 2001, 
the State will determine, and notify the Administrator of, each unit's allocation ofCAIR Ozone Season NO x 

allowances by July 31 of the calendar year of the ozone season for which the CAIR Ozone Season N 0 x 

allowances are allocated. 

(3) A State that adopts an emissions trading program in accordance with paragraph (aa)(l) or (2) of this section 
is not required to adopt an emissions trading program in accordance with paragraph (o)(l) or (2) of this section 
or§ 

( 4) If a State adopts an emissions trading program that differs substantively from subparts AAAA through 1111 

of part 96 ofthis chapter, other than as set forth in paragraph (aa)(2) of this section, then such emissions trading 
program is not automatically approved as set forth in paragraph (aa)(l) or (2) of this section and will be reviewed 
by the Administrator for approvability in accordance with the other provisions of this section, provided that the 
l'JOx allov;ances issued under such e1nissions trading progra1n shall not, and the SIP revision shall state that such 

NOx allowances shall not, qualify as CAIR NOx allowances or CAIR Ozone Season NOx allowances under any 

emissions trading program approved under paragraphs (o)(l) or (2) or (aa)(l) or (2) of this section. 

(bb)(l)(i) The State may revise its SIP to provide that, for each ozone season during which a State implements control 
measures on EGUs or non-EGUs through an emissions trading program approved under paragraph (aa)(l) or (2) ofthis 
section, such EG Us and no n-EGUs shall not be subject to the requirements of the State's SIP meeting the requirements 
of§ , if the State meets the requirement in paragraph (bb )(l)(ii) of this section. 

(ii) For a State under paragraph (b b )(1 )(i) of this section, if the State's amount of tons specified in paragraph ( q) 
(2) of this section exceeds the State's amount of NO x SIP Call allowances allocated for the ozone season in 2009 

or in any year thereafter for the same types and sizes of units as those covered by the amount of tons specified in 
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paragraph (q)(2) of this section, then the State must replace the former amount for such ozone season by the latter 
amount for such ozone season in applying paragraph (q) of this section. 

(2) Rhode Island may revise its SIP to provide that, for each ozone season during which Rhode Island implements 
control measures on EG Us and no n-EGUs through an emissions trading program adopted in regulations that differ 
substantively from subparts AAAA through 1111 of part 96 of this chapter as set forth in this paragraph, such EG Us 
and no n-EGUs shall not be subject to the requirements of the State's SIP meeting the requirements of§ 

(i) Rhode Island must expand the applicability provisions in 
Island's emissions trading program approved under § 

to include all non-EG Us subject to Rhode 

(ii) Rhode Island may decline to adopt the CAIR NOx Ozone Season opt-in provisions of: 

(A) Subpart 1111 of this part and the provisions applicable only to CAIR NO x Ozone Season opt-in units in 

subparts AAAA through HHHH of this part; 

ofthis chapter and the provisions of subpart 1111 of this part applicable only to CAIR 
NOx Ozone Season opt-in units under§ or 

(C) of this chapter and the provisions of subpart 1111 ofthis part applicable only to CAIR 
NOx Ozone Season opt-in units under§ 

(iii) Rhode Island may adopt the allocation provisions set forth in subpart EEEE of part 96 of this chapter, provided 
that Rhode Island must provide for issuance of an amount ofCAIR Ozone Season NO x allowances for an ozone 

season not exceeding 936 tons for 2009 and thereafter; 

(iv) Rhode Island may adopt any methodology for allocating CAIR NO x Ozone Season allowances to individual 

sources, as follows: 

(A) Rhode Island's methodology must not allow Rhode Island to allocate CAIR Ozone Season NO x 

allowances for an ozone season in excess of 936 tons for 2009 and thereafter; 

(B) Rhode Island's methodology must require that, for EG Us commencing operation before January 1, 2001, 
Rhode Island will determine, and notify the Administrator of, each unit's allocation ofCAIR NGc allowances 

by October 31,2006 for the ozone seasons 2009,2010, and 2011 and by October 31,2008 and October 31 of 
each year thereafter for the ozone season in the 4th year after the year of the notification deadline; and 

(C) Rhode Island's methodology must require that, for EG Us commencing operation on or after January 1, 
2001, Rhode Island will determine, and notify the Administrator of, each unit's allocation ofCAIR Ozone 
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Season NOx allowances by July 31 of the calendar year of the ozone season for which the CAIR Ozone Season 

N Ox allowances are allocated. 

(3) Notwithstanding a SIP revision by a State authorized under paragraph (bb)(1) ofthis section or by Rhode 
Island under paragraph (bb)(2) of this section, if the State's or Rhode Island's SIP that, without such SIP revision, 
imposes control measures on EG Us or non-EG Us under is determined by the Administrator to meet the 
requirements of§ , such SIP shall be deemed to continue to meet the requirements of§ 

(cc) The terms used in this section shall have the following meanings: 

Administrator means the Administrator ofthe United States Environmental Protection Agency or the Administrator's 
duly authorized representative. 

Allocate or allocation means, with regard to allowances, the determination of the amount of allowances to be initially 
credited to a source or other entity. 

Biomass means-

(1) Any organic material grown for the purpose of being converted to energy; 

(2) Any organic byproduct of agriculture that can be converted into energy; or 

(3) Any material that can be converted into energy and is nonmerchantable for other purposes, that is segregated from 
other nonmerchantable material, and that is; 

(i) A forest-related organic resource, including mill residues, precommercial thinnings, slash, brush, or byproduct from 
conversion oftrees to merchantable material; or 

(ii) A wood material, including pallets, crates, dunnage, manufacturing and construction materials (other than pressure
treated, chemically-treated, or painted wood products), and landscape or right-of-way tree trimmings. 

Boiler means an enclosed fossil- or other-fuel-fired combustion device used to produce heat and to transfer heat to 
recirculating water, steam, or other medium. 

Bottoming-cycle cogeneration unit means a cogeneration unit in which the energy input to the unit is first used to produce 
useful thermal energy and at least some of the reject heat from the useful thermal energy application or process is then 
used for electricity production. 

Clean Air Act or CAA means the Clean Air Act, 

Cogeneration unit means a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel-fired combustion turbine: 

(1) Having equipment used to produce electricity and useful thermal energy for industrial, commercial, heating, or 
cooling purposes through the sequential use of energy; and 

(2) Producing during the 12-month period starting on the date the unit first produces electricity and during any calendar 
year after the calendar year in which the unit first produces electricity-

ADD023 

ED_001237 _00001280-00053 



EPA-HQ-2017-010177 Production Set #2 

(i) For a topping-cycle cogeneration unit, 

(A) Useful thermal energy not less than 5 percent of total energy output; and 

(B) Useful power that, when added to one-half of useful thermal energy produced, is not less then 42.5 percent of total 
energy input, if useful thermal energy produced is 15 percent or more of total energy output, or not less than 45 percent 
of total energy input, if useful thermal energy produced is less than 15 percent of total energy output. 

(ii) For a bottoming-cycle cogeneration unit, useful power not less than 45 percent of total energy input; 

(3) Provided that the total energy input under paragraphs (2)(i)(B) and (2)(ii) of this definition shall equal the unit's total 
energy input from all fuel except biomass if the unit is a boiler. 

Combustion turbine means: 

(1) An enclosed device comprising a compressor, a combustor, and a turbine and in which the flue gas resulting from the 
combustion of fuel in the combustor passes through the turbine, rotating the turbine; and 

(2) If the enclosed device under paragraph (1) of this definition is combined cycle, any associated duct burner, heat 
recovery steam generator, and steam turbine. 

Commence operation means to have begun :mv mech:mical, chemical, or electronic process, including, with regard to 
a unit, start-up of a unit's combustion chamber. 

Electric generating unit or EG U means: 

(l)(i) Except as provided in paragraph (2) of this definition, a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel
fired combustion turbine serving at any time, since the later of November 15, 1990 or the start-up of the unit's combustion 
chamber, a generator with nameplate capacity of more than 25 MWe producing electricity for sale. 

(ii) If a stationary boiler or stationary combustion turbine that, under paragraph (l)(i) of this section, is not an electric 
generating unit begins to combust fossil fuel or to serve a generator with nameplate capacity of more than 25 MW e 
producing electricity for sale, the unit shall become an electric generating unit as provided in paragraph (1 )(i) of this 
section on the first date on which it both combusts fossil fuel and serves such generator. 

(2) A unit that meets the requirements set forth in paragraphs (2)(i)(A), (2)(ii)(A), or (2)(ii)(B) of this definition paragraph 
shall not be an electric generating unit: 

(i)(A) Any unit that is an electric generating unit under paragraph (l)(i) or (ii) of this definition: 

(1) Qualifying as a cogeneration unit during the 12-month period starting on the date the unit first produces electricity 
and continuing to qualify as a cogeneration unit; and 

(2) Not serving at any time, since the later of November 15, 1990 or the start-up ofthe unit's combustion chamber, a 
generator with nameplate capacity of more than 25 MW e supplying in any calendar year more than one-third of the unit's 
potential electric output capacity or 219,000 MWh, whichever is greater, to any utility power distribution system for sale. 

(B) If a unit qualifies as a cogeneration unit during the 12-month period starting on the date the unit first produces 

electricity and meets the requirements of paragraphs (2)(i)(A) of this section for at least one calendar year, but 
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subsequently no longer meets all such requirements, the unit shall become an electric generating unit starting on the 
earlier of January 1 after the first calendar year during which the unit first no longer qualifies as a cogeneration unit 
or January 1 after the first calendar year during which the unit no longer meets the requirements of paragraph (2)(i) 
(A)(2) ofthis section. 

(ii)(A) Any unit that is an electric generating unit under paragraph (1)(i) or (ii) of this definition commencing operation 
before January 1, 1985: 

(1) Qualifying as a solid waste incineration unit; and 

(2) With an average annual fuel consumption of non-fossil fuel for 1985-1987 exceeding 80 percent (on a Btu basis) 
and an average annual fuel consumption of non-fossil fuel for any 3 consecutive calendar years after 1990 exceeding 80 
percent (on a Btu basis). 

(B) Any unit that is an electric generating unit under paragraph (1)(i) or (ii) of this definition commencing operation 
on or after January 1, 1985: 

(1) Qualifying as a solid waste incineration unit; and 

(2) With an average annual fuel consumption of non-fossil fuel for the first 3 calendar years of operation exceeding 80 
percent (on a Btu basis) and an average annual fuel consumption of non-fossil fuel for any 3 consecutive calendar years 
after 1990 exceeding 80 percent (on a Btu basis). 

(C) If a unit qualifies as a solid waste incineration unit and meets the requirements of paragraph (2)(ii)(A) or (B) of this 
section for at least 3 consecutive calendar years, but subsequently no longer meets all such requirements, the unit shall 
become an electric generating unit starting on the earlier of January 1 after the first calendar year during which the unit 
first no longer qualifies as a solid waste incineration unit or January 1 after the first 3 consecutive calendar years after 
1990 for which the unit has an average annual fuel consumption of fossil fuel of20 percent or more. 

Fossil fuel means natural gas, petroleum, coal, or any form of solid, liquid, or gaseous fuel derived from such material. 

Fossil-fuel-fired means, with regard to a unit, combusting any amount of fossil fuel in any calendar year. 

Generator means a device that produces electricity. 

Maximum design heat input means the maximum amount of fuel per hour (in Btu/hr) that a unit is capable of com busting 
on a steady state basis as of the initial installation of the unit as specified by the manufacturer of the unit. 

NAAQS means National Ambient Air Quality Standard. 

Nameplate capacity means, starting from the initial installation of a generator, the maximum electrical generating output 
(in MWe) that the generator is capable of producing on a steady state basis and during continuous operation (when not 
restricted by seasonal or other deratings) as of such installation as specified by the manufacturer ofthe generator or, 
starting from the completion of any subsequent physical change in the generator resulting in an increase in the maximum 
electrical generating output (in MW e) that the generator is capable of producing on a steady state basis and during 
continuous operation (when not restricted by seasonal or other deratings), such increased maximum amount as of such 
completion as specified by the person conducting the physical change. 

Non-EGU means a source ofNOx emissions that is not an EGU. 
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NOx Budget Trading Program means a multi-state nitrogen oxides air pollution control and emission reduction program 

approved and administered by the Administrator in accordance with subparts A through I of this part and § , as 
a means of mitigating interstate transport of ozone and nitrogen oxides. 

NOx SIP Call allowance means a limited authorization issued by the Administrator under the NO x Budget Trading 

Program to emit up to one ton of nitrogen oxides during the ozone season of the specified year or any year thereafter, 
provided that the provision in § shall not be used in applying this definition. 

Ozone season means the period, which begins May 1 and ends September 30 of any year. 

Potential electrical output capacity means 33 percent of a unit's maximum design heat input, divided by 3,413 Btu/kWh, 
divided by 1,000 kWh/MWh, and multiplied by 8,760 hr/yr. 

Sequential use of energy means: 

(1) For a topping-cycle cogeneration unit, the use of reject heat from electricity production in a useful thermal energy 
application or process; or 

(2) For a bottoming-cycle cogeneration unit, the use of reject heat from useful thermal energy application or process 
in electricity production. 

Solid waste incineration unit means a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel-fired combustion turbine 
that is a "solid waste incineration unit" as defined in section 129(g)(1) of the Clean Air Act. 

Topping-cycle cogeneration unit means a cogeneration unit in which the energy input to the unit is first used to produce 
useful power, including electricity, and at least some of the reject heat from the electricity production is then used to 
provide useful thermal energy. 

Total energy input means, with regard to a cogeneration unit, total energy of all forms supplied to the cogeneration unit, 
excluding energy produced by the cogeneration unit itself. Each form of energy supplied shall be measured by the lower 
heating value of that form of energy calculated as follows: 

LHV = HHV- 10.55(W + 9H) 

Where: 

LHV =lower heating value of fuel in Btu!lb, 

HHV = higher heating value of fuel in Btu!lb, 

W = Weight % of moisture in fuel, and 

H =Weight% ofhydrogen in fuel. 

Total energy output means, with regard to a cogeneration unit, the sum of useful power and useful thermal energy 
produced by the cogeneration unit. 

Unit means a stationary, fossil-fuel-fired boiler or a stationary, fossil-fuel-fired combustion turbine. 
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Useful power means, with regard to a cogeneration unit, electricity or mechanical energy made available for use, 
excluding any such energy used in the power production process (which process includes, but is not limited to, any on
site processing or treatment of fuel combusted at the unit and any on-site emission controls). 

Useful thermal energy means, with regard to a cogeneration unit, thermal energy that is: 

(1) Made available to an industrial or commercial process, excluding any heat contained in condensate return or makeup 
water; 

(2) Used in a heating application (e.g., space heating or domestic hot water heating); or 

(3) Used in a space cooling application (i.e., thermal energy used by an absorption chiller). 

Utility power distribution system means the portion of an electricity grid owned or operated by a utility and dedicated 
to delivering electricity to customers. 

(dd) New Hampshire may revise its SIP to implements control measures on EGUs and non-EGUs through an emissions 
trading program adopted in regulations that differ substantively from subparts AAAA through 1111 of part 96 of this 
chapter as set forth in this paragraph. 

(1) New Hampshire must expand the applicability provisions in § ofthis chapter to include all non-EGUs 
subject to New Hampshire's emissions trading program at New Hampshire Code of Administrative Rules, chapter 
Env-A 3200 (2004). 

(2) New Hampshire may decline to adopt the CAIR NOx Ozone Season opt-in provisions of: 

(i) Subpart 1111 of this part and the provisions applicable only to CAIR NG:. Ozone Season opt-in units in subparts 

AAAA through HHHH of this part; 

(ii) of this chapter and the provisions of subpart 1111 of this part applicable only to CAIR NO x 

Ozone Season opt-in units under§ or 

(iii) of this chapter and the provisions of subpart 1111 ofthis part applicable only to CAIR NO x 

(3) New Hampshire may adopt the allocation provisions set forth in subpart EEEE of part 96 of this chapter, 
provided that New Hampshire must provide for issuance of an amount of CAIR Ozone Season NO x allowances 

for an ozone season not exceeding 3,000 tons for 2009 and thereafter; 

(4) New Hampshire may adopt any methodology for allocating CAIR NQc Ozone Season allowances to individual 

sources, as follows: 
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(i) New Hampshire's methodology must not allow New Hampshire to allocate CAIR Ozone Season ~llowances 

for an ozone season in excess of3,000 tons for 2009 and thereafter; 

(ii) New Hampshire's methodology must require that, for EGUs commencing operation before January 1, 2001, 
New Hampshire will determine, and notify the Administrator of, each unit's allocation ofCAIR NO x allowances 

by October 31, 2006 for the ozone seasons 2009, 2010, and 2011 and by October 31, 2008 and October 31 of each 
year thereafter for the ozone season in the 4th year after the year of the notification deadline; and 

(iii) New Hampshire's methodology must require that, for EGUs commencing operation on or after January 1, 2001, 
New Hampshire will determine, and notify the Administrator of, each unit's allocation ofCAIR Ozone Season® 

allowances by July 31 of the calendar year of the ozone season for which the CAIR Ozone Season NQc allowances 

are allocated. 

(ee) Notwithstanding any other provision of this section, a State may adopt, and include in a SIP revision submitted by 
March 31,2007, regulations relating to the Federal CAIR NQ,c Ozone Season Trading Program under subparts AAAA 

through HHHH of part 97 of this chapter as follows: 

(1) The State 1nay adopt, as applicability provisions replacing the provisions in of this chapter, prov1s1ons 
for applicability that are substantively identical to the provisions in§ of this chapter expanded to include all 
non-EGUs subject to the State's emissions trading program approved under Before January 1, 2009, 
a State's applicability provisions shall be considered to be substantively identical to § of this chapter (with 
the expansion allowed under this paragraph) regardless of whether the State's regulations include the definition 
of"Biomass", paragraph (3) of the definition of"Cogeneration unit", and the second sentence ofthe definition 
of"Total energy input" in § of this chapter promulgated on October 19, 2007, provided that the State 
timely submits to the Administrator a SIP revision that revises the State's regulations to include such provisions. 
Submission to the Administrator of a SIP revision that revises the State's regulations to include such provisions shall 
be considered timely if the submission is made by January 1, 2009. 

(2) The State may adopt, as CAIR NOx Ozone Season allowance allocation provisions replacing the provisions in 

subpart EEEE of part 97 of this chapter: 

(i) Allocation provisions substantively identical to subpart EEEE of part 96 of this chapter, under which the 
permitting authority makes the allocations; or 

(ii) Any methodology for allocating CAIR NO x Ozone Season allowances to individual sources under which the 

permitting authority makes the allocations, provided that: 

(A) The State may provide for issuance of an amount ofCAIR Ozone Season NO x allowances for an ozone 

season, in addition to the amount in the State's Ozone Season EG U NO x Budget for such ozone season, 

not exceeding the portion of the State's trading program budget, under the State's emissions trading program 
approved under attributed to the no n-EGUs that the applicability provisions in of this 
chapter are expanded to include under paragraph (ee)(1) of this section. 

ADD028 

ED_001237 _00001280-00058 



EPA-HQ-2017-010177 Production Set #2 

(B) The State's methodology must not allow the State to allocate CAIR Ozone Season NOx allowances for an 

ozone season in excess of the amount in the State's Ozone Season EGU NO x Budget for such ozone season 

plus any additional amount ofCAIR Ozone Season NOx allowances issued under paragraph (ee)(2)(ii)(A) of 

this section for such ozone season. 

(C) The State's methodology must require that, for EGUs commencing operation before January 1, 2001, the 
permitting authority will determine, and notify the Administrator of, each unit's allocation of CAIR NO x 

Ozone Season allowances by April30, 2007 for 2009, 2010, and 2011 and by October 31, 2008 and October 31 
of each year thereafter for the 4th year after the year of the notification deadline. 

(D) The State's methodology must require that, for EGUs commencing operation on or after January 1, 2001, 
the permitting authority will determine, and notify the Administrator of, each unit's allocation of CAIR NOx 

Ozone Season allowances by July 31 of the year for which the CAIR NO x Ozone Season allowances are 

allocated. 

(3) The State may adopt CAIR opt-in unit provisions as follows: 

(i) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval of 
CAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR ~Ozone 

Season allowances for CAIR opt-in units, that are substantively identical to subpart 1111 of part 96 ofthis chapter 
and the provisions of subparts AAAA through HHHH that are applicable to CAIR opt-in units or units for which 
a CAIR opt-in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or 
denied; 

(ii) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval of 
CAIR opt-in permits, treatment of units as CAIR opt-in units, and allocation and recordation of CAIR ~Ozone 

Season allowances for CAIR opt-in units, that are substantively identical to subpart 1111 of part 96 ofthis chapter 
and the provisions of subparts AAAA through HHHH that are applicable to CAIR opt-in units or units for which 
a CAIR opt-in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or 
denied, except that the provisions exclude § of this chapter and the provisions of subpart 1111 ofpart 96 
of this chapter that apply only to units covered by§ of this chapter; or 

(iii) Provisions for applications for CAIR opt-in units, including provisions for CAIR opt-in permits, approval 
ofCAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR NO x 

allowances for CAIR opt-in units, that are substantively identical to subpart 1111 ofpart 96 of this chapter and the 
provisions of subparts AAAA through HHHH that are applicable to CAIR opt-in units or units for which a CAIR 
opt-in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied, 
except that the provisions exclude of this chapter and the provisions of subpart 1111 of part 96 of this 
chapter that apply only to units covered by § of this chapter. 
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(ff) Notwithstanding any provisions of paragraphs (a) through (ee) of this section, subparts AA through II and AAAA 
through IIII of part 96 of this chapter, subparts AA through II and AAAA through IIII of part 97 of this chapter, and 

any State's SIP to the contrary: 

(1) With regard to any control period that begins after December 31, 2014, the Administrator: 

(i) Rescinds the determination in paragraph (a) of this section that the States identified in paragraph (c) of this 
section must submit a SIP revision with respect to the fine particles (P:f'4.s) NAAQS and the 8-hour ozone NAAQS 

meeting the requirements of paragraphs (b) through (ee) of this section; and 

(ii) Will not carry out any of the functions set forth for the Administrator in subparts AA through II and AAAA 
through IIII of part 96 of this chapter, subparts AA through II and AAAA through IIII of part 97 of this chapter, 

or in any emissions trading program provisions in a State's SIP approved under this section; 

(2) The Administrator will not deduct for excess emissions any CAIR NQ allowances or CAIR NQ,c Ozone Season 

allowances allocated for 2015 or any year thereafter; 

(3) By March 3, 2015, the Administrator will remove from the CAIR NG:. Allowance Tracking System accounts all 

CAIR NOx allowances allocated for a control period in 2015 and any subsequent year, and, thereafter, no holding 

or surrender ofCAIR NQ,c allowances will be required with regard to emissions or excess emissions for such control 

periods; and 

(4) By March 3, 2015, the Administrator will remove from the CAIR NO x Ozone Season Allowance Tracking 

System accounts all CAIR NQ,c Ozone Season allowances allocated for a control period in 2015 and any subsequent 

year, and, thereafter, no holding or surrender of CAIR NQ,c Ozone Season allowances will be required with regard 

to emissions or excess emissions for such control periods. 

Credits 

Nov. 25, 1971; 

Aug. 26, 1991; 
Aug. 7, 1995; 

otherwise noted. 

AUTHORITY: 

Nov. 7, 1986; 

July 21, 1992; 
Feb. 24, 1997; 

July 24, 2000; 

Current through January 19, 2017; 82 FR 7611. 

Aprill7, 

, July 20, 1993; 
Aug. 25, 1997; 
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Footnotes 
So in original; (a) was probably inadvertently added. See 70 FR 25319. 
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KeyCite Yellow Flag- Negative Treatment 

Unconstitutional or PreemptedPrior Version Held Invalid D.C.Cir., Aug. 21,2012 

40 C.F.R. § 51.124 

§ 51.124 Findings and requirements for submission of State implementation plan 

revisions relating to emissions of sulfur dioxide pursuant to the Clean Air Interstate Rule. 

Effective: December 3, 2014 

(a)(l) Under section llO(a)(l) of the CAA,42 the Administrator determines that each State identified 
in paragraph (c) of this section must submit a SIP revision to comply with the requirements of section 110(a)(2)(D) 
(i)(I) of the CAA, through the adoption of adequate provisions prohibiting sources and 
other activities from emitting SO 2 in amounts that will contribute significantly to nonattainment in, or interfere with 

maintenance by, one or more other States with respect to the fine particles (PM2_5) NAAQS. 

(2) Notwithstanding the other provisions of this section, such provisions are not applicable as they relate to the 
State of Minnesota as of December 3, 2009. 

(b) For each State identified in paragraph (c) of this section, the SIP revision required under paragraph (a) of this section 
will contain adequate provisions, for purposes of complying with section 110(a)(2)(D)(i)(I) of the CAA~ 

only if the SIP revision contains control measures that assure compliance with the applicable requirements 
of this section. 

(c) The following States are subject to the requirements of this section: Alabama, Delaware, Florida, Georgia, Illinois, 
Indiana, Iowa, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, New Jersey, New York, 
North Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Texas, Virginia, West Virginia, Wisconsin, and the 
District of Columbia. 

(d)(l) The SIP revision under paragraph (a) of this section must be submitted to EPA by no later than September 11, 2006. 

(2) The requirements of appendix V to this part shall apply to the SIP revision under paragraph (a) of this section. 

(3) The State shall deliver 5 copies of the SIP revision under paragraph (a) of this section to the appropriate Regional 
Office, with a letter giving notice of such action. 
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(e) The State's SIP revision shall contain control measures and demonstrate that they will result in compliance with the 
State's Annual EGU SO:z Budget, if applicable, and achieve the State's Annual Non-EGU SQ Reduction Requirement, 

if applicable, for the appropriate periods. The amounts ofthe State's Annual EGU SO:z Budget and Annual Non-EGU 

S02 Reduction Requirement shall be determined as follows: 

(1)(i) The Annual EGU S02 Budget for the State is defined as the total amount ofSO 2 emissions from all EGUs 

in that State for a year, if the State meets the requirements of paragraph (a) of this section by imposing control 
measures, at least in part, on EG Us. If the State imposes control measures under this section on only EG Us, the 
Annual EGU SO 2 Budget for the State shall not exceed the amount, during the indicated periods, specified in 

paragraph ( e )(2) of this section. 

(ii) The Annual N on-EG U SO 2 Reduction Requirement, if applicable, is defined as the total amount of SO 2 

emission reductions that the State demonstrates, in accordance with paragraph (g) of this section, it will achieve 
from non-EGUs during the appropriate period. If the State meets the requirements ofparagraph (a) of this section 
by imposing control measures on only non-EGUs, then the State's Annual Non-EGU S<;i)Reduction Requirement 

shall equal or exceed, during the appropriate periods, the amount determined in accordance with paragraph (e)(3) 
of this section. 

(iii) If a State meets the requirements ofparagraph (a) ofthis section by imposing control measures on both EGUs 
and non-EGUs, then: 

(A) The Annual Non-EGU SO 2 Reduction Requirement shall equal or exceed the difference between the 

amount specified in paragraph (e)(2) of this section for the appropriate period and the amount of the State's 
Annual EGU S02 Budget specified in the SIP revision for the appropriate period; and 

(B) The Annual EG U SO 2 Budget shall not exceed, during the indicated periods, the amount specified in 

paragraph (e)(2) ofthis section plus the amount ofthe Annual Non-EGU SO:z Reduction Requirement under 

paragraph (e)(1)(iii)(A) of this section for the appropriate period. 

(2) For a State that complies with the requirements of paragraph (a) of this section by imposing control measures 
on only EGUs, the amount of the Annual EGU SO 2 Budget, in tons of SO 2 per year, shall be as follows, for the 

indicated State for the indicated period: 

State 

Alaba1na .............................................. . 

Delaware ............................................. . 

District of Columbia ........................... . 

Annual EGU SOz budget 
for 2010-2014 (tons) 

157,582 

22,411 

708 

Annual EGU SOz 
budget for 2015 and 

thereafter (tons) 

110,307 

15,687 

495 
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Florida ................................................. . 253,450 177,415 

Georgia ................................................ . 213,057 149,140 

Illinois .................................................. . 192,671 134,869 

Indiana ................................................ . 254,599 178,219 

Iowa ..................................................... . 64,095 44,866 

Kentucky ............................................. . 188,773 132,141 

Louisiana ............................................. . 59,948 41,963 

Maryland ............................................. . 70,697 49,488 

Michigan ............................................. . 178,605 125,024 

Minnesota ............................................ . 49,987 34,991 

Mississippi ........................................... . 33,763 23,634 

Missouri ............................................... . 137,214 96,050 

1-Jew Jersey .......................................... . 32,392 22,674 

New York ............................................ . 135,139 94,597 

North Carolina .................................... . 137,342 96,139 

Ohio ..................................................... . 333,520 233,464 

Pennsylvania ........................................ . 275,990 193,193 

South Carolina .................................... . 57,271 40,089 

Tennessee ............................................. . 137,216 96,051 

Texas ................................................... . 320,946 224,662 

Virginia ................................................ . 63,478 44,435 

West Virginia ....................................... . 215,881 151,117 

Wisconsin ............................................ . 87,264 61,085 

(3) For a State that complies with the requirements of paragraph (a) of this section by imposing control measures 

on only non-EGUs, the amount of the Annual Non-EGU SO 2 Reduction Requirement, in tons ofSO 2 per year, 

shall be determined, for the State for 2010 and thereafter, by subtracting the amount of the State's Annual EGU 

S02 Budget for the appropriate year, specified in paragraph (e)(2) of this section, from an amount equal to 2 times 

the State's Annual EGU S02 Budget for 2010 through 2014, specified in paragraph (e)(2) of this section. 
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(f) Each SIP revision must set forth control measures to meet the amounts specified in paragraph (e) of this section, as 
applicable, including the following: 

(1) A description of enforcement methods including, but not limited to: 

(i) Procedures for monitoring compliance with each of the selected control measures; 

(ii) Procedures for handling violations; and 

(iii) A designation of agency responsibility for enforcement of implementation. 

(2)(i) If a State elects to impose control measures on EG Us, then those measures must impose an annual S02 mass 

emissions cap on all such sources in the State. 

(ii) If a State elects to impose control measures on fossil fuel-fired no n-EGUs that are boilers or combustion turbines 
with a maximum design heat input greater than 250 mmBtu!hr, then those measures must impose an annual SO 2 

mass emissions cap on ali such sources in the State. 

(iii) If a State elects to impose control measures on no n-EGUs other than those described in paragraph (f)(2)(ii) of 
this section, then those measures must impose an annual SO 2 mass emissions cap on all such sources in the State, 

or the State must demonstrate why such emissions cap is not practicable, and adopt alternative requirements that 
ensure that the State will comply with its requirements under paragraph (e) of this section, as applicable, in 2010 
and subsequent years. 

(g)(1) Each SIP revision that contains control measures covering no n-EGUs as part or all of a State's obligation in 
meeting its requirement under paragraph (a) of this section must demonstrate that such control measures are adequate to 
provide for the timely compliance with the State's Annual N on-EG U SC>.z Reduction Requirement under paragraph (e) 

of this section and are not adopted or implemented by the State, as of May 12, 2005, and are not adopted or implemented 
by the federal government, as of the date of submission of the SIP revision by the State to EPA. 

(2) The demonstration under paragraph (g)(l) of this section must include the following, with respect to each source 
category of non-EG Us for which the SIP revision requires control measures: 

(i) A detailed historical baseline inventory ofS02 mass emissions from the source category in a representative year 

consisting, at the State's election, of2002, 2003, 2004, or 2005, or an average of2 or more of those years, absent 
the control measures specified in the SIP revision. 

(A) This inventory must represent estimates of actual emissions based on monitoring data in accordance with 
part 75 of this chapter, if the source category is subject to part 75 monitoring requirements in accordance with 

part 75 of this chapter. 
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(B) In the absence of monitoring data in accordance with part 75 of this chapter, actual emissions must be 
quantified, to the maximum extent practicable, with the same degree of assurance with which emissions are 
quantified for sources subject to part 75 of this chapter and using source-specific or source-category-specific 
assumptions that ensure a source's or source category's actual emissions are not overestimated. If a State 
uses factors to estimate emissions, production or utilization, or effectiveness of controls or rules for a source 
category, such factors must be chosen to ensure that emissions are not overestimated. 

(C) For measures to reduce emissions from motor vehicles, emission estimates must be based on an emissions 
model that has been approved by EPA for use in SIP development and must be consistent with the planning 
assumptions regarding vehicle miles traveled and other factors current at the time of the SIP development. 

(D) For measures to reduce emissions from nonroad engines or vehicles, emission estimates methodologies 
must be approved by EPA. 

(ii) A detailed baseline inventory of SO 2 mass emissions from the source category in the years 2010 and 2015, 

absent the control measures specified in the SIP revision and reflecting changes in these emissions from the historical 
baseline year to the years 2010 and 2015, based on projected changes in the production input or output, population, 
vehicle miles traveled, economic activity, or other factors as applicable to this source category. 

(A) These inventories must account for implementation of any control measures that are adopted or 
implemented by the State, as of May 12, 2005, or adopted or implemented by the federal government, as of the 
date of submission of the SIP revision by the State to EPA, and must exclude any control measures specified 
in the SIP revision to meet the S02 emissions reduction requirements of this section. 

(B) Economic and population forecasts must be as specific as possible to the applicable industry, State, and 
county of the source or source category and must be consistent with both national projections and relevant 
official planning assumptions, including estimates of population and vehicle miles traveled developed through 
consultation between State and local transportation and air quality agencies. However, if these official planning 
assumptions are inconsistent with official U.S. Census projections of population or with energy consumption 
projections contained in the U.S. Department of Energy's most recent Annual Energy Outlook, then the SIP 
revision must make adjustments to correct the inconsistency or must demonstrate how the official planning 
assumptions are more accurate. 

(C) These inventories must account for any changes in production method, materials, fuels, or efficiency that 
are expected to occur between the historical baseline year and 2010 or 2015, as appropriate. 

(iii) A projection of SO 2 mass emissions in 2010 and 2015 from the source category assuming the same projected 

changes as under paragraph (g)(2)(ii) of this section and resulting from implementation of each of the control 
measures specified in the SIP revision. 
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(A) These inventories must address the possibility that the State's new control measures may cause production 
or utilization, and emissions, to shift to unregulated or less stringently regulated sources in the source category 
in the same or another State, and these inventories must include any such amounts of emissions that may shift 
to such other sources. 

(B) The State must provide EPA with a summary of the computations, assumptions, and judgments used to 
determine the degree of reduction in projected 2010 and 2015 SO 2 emissions that will be achieved from the 

implementation of the new control measures compared to the relevant baseline emissions inventory. 

(iv) The result of subtracting the amounts in paragraph (g)(2)(iii) of this section for 2010 and 2015, respectively, 
from the lower of the amounts in paragraph (g)(2)(i) or (g)(2)(ii) of this section for 2010 and 2015, respectively, may 
be credited towards the State's Annual Non-EGU S02 Reduction Requirement in paragraph (e)(3) of this section 

for the appropriate period. 

(v) Each SIP revision must identify the sources of the data used in each estimate and each projection of emissions. 

(h) Each SIP revision must comply with § (regarding data availability). 

(i) Each SIP revision must provide for monitoring the status of compliance with any control measures adopted to meet 
the State's requirements under paragraph (e) of this section, as follows: 

(1) The SIP revision must provide for legally enforceable procedures for requiring owners or operators of stationary 
sources to maintain records of, and periodically report to the State: 

(i) Information on the amount ofS02 emissions from the stationary sources; and 

(ii) Other information as may be necessary to enable the State to determine whether the sources are in compliance 
with applicable portions of the control measures; 

(2) The SIP revision must comply with § (regarding testing, inspection, enforcement, and complaints); 

(3) If the SIP revision contains any transportation control measures, then the SIP revision must comply wit;h.'l 
(regarding transportation control measures); 

( 4)(i) If the SIP revision contains measures to control EG Us, then the SIP revision must require such sources to 
comply with the monitoring, recordkeeping, and reporting provisions of part 75 of this chapter. 
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(ii) If the SIP revision contains measures to control fossil fuel-fired no n-EGUs that are boilers or combustion 
turbines with a maximum design heat input greater than 250 mmBtu/hr, then the SIP revision must require such 
sources to comply with the monitoring, recordkeeping, and reporting provisions of part 75 of this chapter. 

(iii) Ifthe SIP revision contains measures to control any other non-EGUs that are not described in paragraph (i)(4) 
(ii) of this section, then the SIP revision must require such sources to comply with the monitoring, recordkeeping, 
and reporting provisions of part 75 of this chapter, or the State must demonstrate why such requirements are not 
practicable and adopt alternative requirements that ensure that the required emissions reductions will be quantified, 
to the maximum extent practicable, with the same degree of assurance with which emissions are quantified for 
sources subject to part 75 of this chapter. 

G) Each SIP revision must show that the State has legal authority to carry out the SIP revision, including authority to: 

(1) Adopt emissions standards and limitations and any other measures necessary for attainment and maintenance of 
the State's relevant Annual EGU SQ Budget or the Annual Non-EGU SQ Reduction Requirement, as applicable, 

under paragraph (e) of this section; 

(2) Enforce applicable laws, regulations, and standards and seek injunctive relief; 

(3) Obtain information necessary to determine whether air pollution sources are in compliance with applicable laws, 
regulations, and standards, including authority to require recordkeeping and to make inspections and conduct tests 
of air pollution sources; and 

(4)(i) Require owners or operators of stationary sources to install, maintain, and use emissions monitoring devices 
and to make periodic reports to the State on the nature and amounts of emissions from such stationary sources; and 

(ii) Make the data described in paragraph G)(4)(i) of this section available to the public within a reasonable time 
after being reported and as correlated with any applicable emissions standards or limitations. 

(k)(l) The provisions oflaw or regulation that the State determines provide the authorities required under this section 
must be specifically identified, and copies of such laws or regulations must be submitted with the SIP revision. 

(2) Legal authority adequate to fulfill the requirements of paragraphs G)(3) and (4) of this section may be delegated 
to the State under section 114 of the CAA. 

(1)(1) A SIP revision may assign legal authority to local agencies in accordance with§ 

(2) Each SIP revision must comply with§ (regarding general plan requirements). 
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(n) Each SIP revision must provide for State compliance with the reporting requirements in § 

( o )(1) Notwithstanding any other provision of this section, if a State adopts regulations substantively identical to subparts 
AAA through III of part 96 of this chapter (CAIR SOz Trading Program), incorporates such subparts by reference into 

its regulations, or adopts regulations that differ substantively from such subparts only as set forth in paragraph ( o )(2) 
of this section, then such emissions trading program in the State's SIP revision is automatically approved as meeting the 
requirements of paragraph (e) of this section, provided that the State has the legal authority to take such action and to 
implement its responsibilities under such regulations. Before January 1, 2009, a State's regulations shall be considered to 
be substantively identical to subparts AAA through III ofpart 96 of the chapter, or differing substantively only as set 
forth in paragraph ( o )(2) of this section, regardless of whether the State's regulations include the definition of "Biomass", 
paragraph (3) of the definition of"Cogeneration unit", and the second sentence of the definition of"Total energy input" 
in§ of this chapter promulgated on October 19, 2007, provided that the State timely submits to the Administrator 
a SIP revision that revises the State's regulations to include such provisions. Submission to the Administrator of a SIP 
revision that revises the State's regulations to include such provisions shall be considered timely if the submission is made 
by January 1, 2009. 

(2) If a State adopts an emissions trading program that differs substantively from subparts AAA through III of 
part 96 of this chapter only as follows, then the emissions trading program is approved as set forth in paragraph 
(o)(l) of this section. 

(i) The State may decline to adopt the CAIR SO 2 opt-in provisions of subpart III of this part and the provisions 

applicable only to CAIR S02 opt-in units in subparts AAA through HHH of this part. 

(ii) The State may decline to adopt the CAIR SQ opt-in provisions of§ of this chapter and the provisions 

of subpart III of this part applicable only to CAIR S02 opt-in units under§ 

(iii) The State may decline to adopt the CAIR SQ opt-in provisions of§ of this chapter and the provisions 

of subpart II of this part applicable only to CAIR S02 opt-in units under§"~·~"""'~ 

(3) A State that adopts an emissions trading program in accordance with paragraph (o)(l) or (2) of this section is 
not required to adopt an emissions trading program in accordance with § of 
this chapter. 

( 4) If a State adopts an emissions trading program that differs substantively from subparts AAA through III of 
part 96 ofthis chapter, other than as set forth in paragraph (o)(2) ofthis section, then such emissions trading 
program is not automatically approved as set forth in paragraph (o)(l) or (2) ofthis section and will be reviewed 
by the Administrator for approvability in accordance with the other provisions of this section, provided that the 
S02 allowances issued under such emissions trading program shall not, and the SIP revision shall state that such 

S02 allowances shall not, qualify as CAIR SO 2 allowances under any emissions trading program approved under 

paragraph (o)(l) or (2) ofthis section. 
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(p) If a State's SIP revision does not contain an emissions trading program approved under paragraph (o)(1) or (2) of 
this section but contains control measures on EGUs as part or all of a State's obligation in meeting its requirement under 
paragraph (a) of this section: 

(1) The SIP revision shall provide, for each year that the State has such obligation, for the permanent retirement 
of an amount of Acid Rain allowances allocated to sources in the State for that year and not deducted by the 
Administrator under the Acid Rain Program and any emissions trading program approved under paragraph (o)(1) 
or (2) of this section, equal to the difference between-

(A) The total amount of Acid Rain allowances allocated under the Acid Rain Program to the sources in the State 
for that year; and 

(B) If the State's SIP revision contains only control measures on EG Us, the State's Annual EG U SO 2 Budget for 

the appropriate period as specified in paragraph (e)(2) of this section or, if the State's SIP revision contains control 
measures on EGUs and non-EGUs, the State's Annual EGU SO 2 Budget for the appropriate period as specified 

in the SIP revision. 

(2) The SIP revision providing for permanent retirement of Acid Rain allowances under paragraph (p)(l) of this 
section must ensure that such allowances are not available for deduction by the Administrator under the Acid Rain 
Program and any emissions trading program approved under paragraph (o)(1) or (2) of this section. 

(q) The terms used in this section shall have the following meanings: 

Acid Rain allowance means a limited authorization issued by the Administrator under the Acid Rain Program to emit 
up to one ton of sulfur dioxide during the specified year or any year thereafter, except as otherwise provided by the 
Administrator. 

Acid Rain Program means a multi-State sulfur dioxide and nitrogen oxides air pollution control and emissions reduction 
program established by the Administrator under title IV of the CAA and parts 72 through 78 of this chapter. 

Administrator means the Administrator of the United States Environmental Protection Agency or the Administrator's 
duly authorized representative. 

Allocate or allocation means, with regard to allowances, the determination of the amount of allowances to be initially 
credited to a source or other entity. 

Biomass means-

(1) Any organic material grown for the purpose of being converted to energy; 

(2) Any organic byproduct of agriculture that can be converted into energy; or 

(3) Any material that can be converted into energy and is nonmerchantable for other purposes, that is segregated from 
other nonmerchantable material, and that is; 
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(i) A forest-related organic resource, including mill residues, precommercial thinnings, slash, brush, or byproduct from 
conversion oftrees to merchantable material; or 

(ii) A wood material, including pallets, crates, dunnage, manufacturing and construction materials (other than pressure
treated, chemically-treated, or painted wood products), and landscape or right-of-way tree trimmings. 

Boiler means an enclosed fossil- or other-fuel-fired combustion device used to produce heat and to transfer heat to 
recirculating water, steam, or other medium. 

Bottoming-cycle cogeneration unit means a cogeneration unit in which the energy input to the unit is first used to produce 
useful thermal energy and at least some of the reject heat from the useful thermal energy application or process is then 
used for electricity production. 

Clean Air Act or CAA means the Clean Air Act, 

Cogeneration unit means a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel-fired combustion turbine: 

(1) Having equipment used to produce electricity and useful thermal energy for industrial, commercial, heating, or 
cooling purposes through the sequential use of energy; and 

(2) Producing during the 12-month period starting on the date the unit first produces electricity and during any calendar 
year after the calendar year in which the unit first produces electricity-

(i) For a topping-cycle cogeneration unit, 

(A) Useful thermal energy not less than 5 percent of total energy output; and 

(B) Useful power that, when added to one-half of useful thermal energy produced, is not less then 42.5 percent of total 
energy input, if useful thermal energy produced is 15 percent or more of total energy output, or not less than 45 percent 
of total energy input, if useful thermal energy produced is less than 15 percent of total energy output. 

(ii) For a bottoming-cycle cogeneration unit, useful power not less than 45 percent of total energy input; 

(3) Provided that the total energy input under paragraphs (2)(i)(B) and (2)(ii) of this definition shall equal the unit's total 
energy input from all fuel except biomass if the unit is a boiler. 

Combustion turbine means: 

(1) An enclosed device comprising a compressor, a combustor, and a turbine and in which the flue gas resulting from the 
combustion of fuel in the combustor passes through the turbine, rotating the turbine; and 

(2) If the enclosed device under paragraph (1) of this definition is combined cycle, any associated duct burner, heat 
recovery steam generator, and steam turbine. 

Commence operation means to have begun any mechanical, chemical, or electronic process, including, with regard to 
a unit, start-up of a unit's combustion chamber. 

Electric generating unit or EG U means: 
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(l)(i) Except as provided in paragraph (2) of this definition, a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel
fired combustion turbine serving at any time, since the later of November 15, 1990 or the start-up of the unit's combustion 
chamber, a generator with nameplate capacity of more than 25 MWe producing electricity for sale. 

(ii) If a stationary boiler or stationary combustion turbine that, under paragraph (l)(i) of this section, is not an electric 
generating unit begins to combust fossil fuel or to serve a generator with nameplate capacity of more than 25 MW e 
producing electricity for sale, the unit shall become an electric generating unit as provided in paragraph (1 )(i) of this 
section on the first date on which it both combusts fossil fuel and serves such generator. 

(2) A unit that meets the requirements set forth in paragraphs (2)(i)(A), (2)(ii)(A), or (2)(ii)(B) of this definition paragraph 
shall not be an electric generating unit: 

(i)(A) Any unit that is an electric generating unit under paragraph (l)(i) or (ii) of this definition: 

(1) Qualifying as a cogeneration unit during the 12-month period starting on the date the unit first produces electricity 
and continuing to qualify as a cogeneration unit; and 

(2) Not serving at any time, since the later of November 15, 1990 or the start-up ofthe unit's combustion chamber, a 
generator with nameplate capacity of more than 25 MW e supplying in any calendar year more than one-third of the unit's 
potential electric output capacity or 219,000 MWh, whichever is greater, to any utility power distribution system for sale. 

(B) If a unit qualifies as a cogeneration unit during the 12-month period starting on the date the unit first produces 
electricity and meets the requirements of paragraphs (2)(i)(A) of this section for at least one calendar year, but 
subsequently no longer meets all such requirements, the unit shall become an electric generating unit starting on the 
earlier of January 1 after the first calendar year during which the unit first no longer qualifies as a cogeneration unit 
or January 1 after the first calendar year during which the unit no longer meets the requirements of paragraph (2)(i) 
(A)(2) ofthis section. 

(ii)(A) Any unit that is an electric generating unit under paragraph (l)(i) or (ii) of this definition commencing operation 
before January 1, 1985: 

(1) Qualifying as a solid waste incineration unit; and 

(2) With an average annual fuel consumption of non-fossil fuel for 1985-1987 exceeding 80 percent (on a Btu basis) 
and an average annual fuel consumption of non-fossil fuel for any 3 consecutive calendar years after 1990 exceeding 80 
percent (on a Btu basis). 

(B) Any unit that is an electric generating unit under paragraph (l)(i) or (ii) of this definition commencing operation 
on or after January 1, 1985: 

(1) Qualifying as a solid waste incineration unit; and 

(2) With an average annual fuel consumption of non-fossil fuel for the first 3 calendar years of operation exceeding 80 
percent (on a Btu basis) and an average annual fuel consumption of non-fossil fuel for any 3 consecutive calendar years 
after 1990 exceeding 80 percent (on a Btu basis). 

(C) If a unit qualifies as a solid waste incineration unit and meets the requirements of paragraph (2)(ii)(A) or (B) of this 
section for at least 3 consecutive calendar years, but subsequently no longer meets all such requirements, the unit shall 

become an electric generating unit starting on the earlier of January 1 after the first calendar year during which the unit 
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first no longer qualifies as a solid waste incineration unit or January 1 after the first 3 consecutive calendar years after 
1990 for which the unit has an average annual fuel consumption of fossil fuel of20 percent or more. 

Fossil fuel means natural gas, petroleum, coal, or any form of solid, liquid, or gaseous fuel derived from such material. 

Fossil-fuel-fired means, with regard to a unit, combusting any amount of fossil fuel in any calendar year. 

Generator means a device that produces electricity. 

Maximum design heat input means the maximum amount of fuel per hour (in Btu/hr) that a unit is capable of com busting 
on a steady state basis as of the initial installation of the unit as specified by the manufacturer of the unit. 

NAAQS means National Ambient Air Quality Standard. 

Nameplate capacity means, starting from the initial installation of a generator, the maximum electrical generating output 
(in MWe) that the generator is capable of producing on a steady state basis and during continuous operation (when 
not restricted by seasonal or other deratings as of such installation as specified by the manufacturer ofthe generator or, 
starting from the completion of any subsequent physical change in the generator resulting in an increase in the maximum 
electrical generating output (in MW e) that the generator is capable of producing on a steady state basis and during 
continuous operation (when not restricted by seasonal or other deratings), such increased maximum amount as of such 
completion as specified by the person conducting the physical change. 

Non-EGU means a source ofS02 emissions that is not an EGU. 

Potential electrical output capacity means 33 percent of a unit's maximum design heat input, divided by 3,413 Btu/kWh, 
divided by 1,000 kWh/MWh, and multiplied by 8,760 hr/yr. 

Sequential use of energy means: 

(1) For a topping-cycle cogeneration unit, the use of reject heat from electricity production in a useful thermal energy 
application or process; or 

(2) For a bottoming-cycle cogeneration unit, the use of reject heat from useful thermal energy application or process 
in electricity production. 

Solid waste incineration unit means a stationary, fossil-fuel-fired boiler or stationary, fossil-fuel-fired combustion turbine 
that is a "solid waste incineration unit" as defined in section 129(g)(l) of the Clean Air Act. 

Topping-cycle cogeneration unit means a cogeneration unit in which the energy input to the unit is first used to produce 
useful power, including electricity, and at least some of the reject heat from the electricity production is then used to 
provide useful thermal energy. 

Total energy input means, with regard to a cogeneration unit, total energy of all forms supplied to the cogeneration unit, 
excluding energy produced by the cogeneration unit itself. 

Total energy output means, with regard to a cogeneration unit, the sum of useful power and useful thermal energy 
produced by the cogeneration unit. Each form of energy supplied shall be measured by the lower heating value of that 
form of energy calculated as follows: 

ADD043 

ED_001237 _00001280-00073 



EPA-HQ-2017-010177 Production Set #2 

LHV = HHV- 10.55(W + 9H) 

Where: 

LHV =lower heating value of fuel in Btu!lb, 

HHV = higher heating value of fuel in Btu!lb, 

W = Weight % of moisture in fuel, and 

H =Weight% ofhydrogen in fuel. 

Unit means a stationary, fossil-fuel-fired boiler or a stationary, fossil-fuel fired combustion turbine. 

Useful power means, with regard to a cogeneration unit, electricity or mechanical energy made available for use, 
excluding any such energy used in the power production process (which process includes, but is not limited to, any on
site processing or treatment of fuel combusted at the unit and any on-site emission controls). 

Useful thermal energy means, with regard to a cogeneration unit, thermal energy that is: 

(1) Made available to an industrial or commercial process, excluding any heat contained in condensate return or makeup 
water; 

(2) Used in a heating application (e.g., space heating or domestic hot water heating); or 

(3) Used in a space cooling application (i.e., thermal energy used by an absorption chiller). 

Utility power distribution system means the portion of an electricity grid owned or operated by a utility and dedicated 
to delivering electricity to customers. 

(r) Notwithstanding any other provision of this section, a State may adopt, and include in a SIP revision submitted by 
March 31,2007, regulations relating to the Federal CAIR SO 2 Trading Program under subparts AAA through HHH 

of part 97 ofthis chapter as follows. The State may adopt the following CAIR opt-in unit provisions: 

(1) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval 
ofCAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR SO 2 

allowances for CAIR opt-in units, that are substantively identical to subpart III of part 96 of this chapter and the 
provisions of subparts AAA through HHH that are applicable to CAIR opt-in units or units for which a CAIR 
opt-in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied; 

(2) Provisions for CAIR opt-in units, including provisions for applications for CAIR opt-in permits, approval 
ofCAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR SO 2 

allowances for CAIR opt-in units, that are substantively identical to subpart III of part 96 of this chapter and the 
provisions of subparts AAA through HHH that are applicable to CAIR opt-in units or units for which a CAIR opt
in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied, except 
that the provisions exclude § of this chapter and the provisions of subpart III ofpart 96 of this chapter 
that apply only to units covered by of this chapter; or 
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(3) Provisions for applications for CAIR opt-in units, including provisions for CAIR opt-in permits, approval 
ofCAIR opt-in permits, treatment ofunits as CAIR opt-in units, and allocation and recordation ofCAIR SO 2 

allowances for CAIR opt-in units, that are substantively identical to subpart III of part 96 of this chapter and the 
provisions of subparts AAA through HHH that are applicable to CAIR opt-in units or units for which a CAIR opt
in permit application is submitted and not withdrawn and a CAIR opt-in permit is not yet issued or denied, except 
that the provisions exclude of this chapter and the provisions of subpart III of part 96 of this chapter 
that apply only to units covered by§ of this chapter. 

(s) Notwithstanding any provisions ofparagraphs (a) through (r) ofthis section, subparts AAA through III of part 96 
of this chapter, subparts AAA through III of part 97 ofthis chapter, and any State's SIP to the contrary: 

(1) With regard to any control period that begins after December 31, 2014, the Administrator: 

(i) Rescinds the determination in paragraph (a) of this section that the States identified in paragraph (c) of this 
section must submit a SIP revision with respect to the fine particles (PM 2.5) NAAQS meeting the requirements of 

paragraphs (b) through (r) ofthis section; and 

(ii) Will not carry out any of the functions set forth for the Administrator in subparts AAA through III of part 96 of 
this chapter, subparts AAA through III of part 97 of this chapter, or in any emissions trading program in a State's 
SIP approved under this section; and 

(2) The Administrator will not deduct for excess emissions any CAIR SO 2 allowances allocated for 2015 or any 

year thereafter. 

Credits 
May 12, 2005; 71 FR 25302, 25372, April28, 2006; Oct. 19, 

Nov. 3, 2009; Aug. 8, 2011; 

April17, 

otherwise noted. 

AUTHORITY: 

Current through January 19, 2017; 82 FR 7611. 
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ORAL ARGUMENT NOT YET SCHEDULED 

No. 12-1342 (consolidated with Nos. 12-1343, 12-1344, 12-1425, 
12-1480, 13-1003, 13-1045, 13-1129, 13-1178, 13-1179, and 13-1180) 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

UTILITY AIR REGULATORY GROUP, et al., 

Petitioner, 
v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondents. 

On Petitions for Review of Final Action of the 
United States Environmental Protection Agency 

JOINT BRIEF OF STATE AND INDUSTRY 
INTERVENOR-RESPONDENTS 

Norman W. Fichthorn 
Aaron M. Flynn 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
(202) 955-1500 
nfichthorn@hunton.com 
flynna@hunton.com 
Counsel for Utility Air Regulatory Group 

Dated: January 27, 2017 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(l), State and Industry Intervenor-

Respondents-the State of Indiana; the Utility Air Regulatory Group; Georgia 

Power Company; Union Electric, doing business as Ameren Missouri; the Indiana 

Energy Association, Inc.; and Luminant Generation Company LLC, Big Brown 

Power Company LLC, Oak Grove Management Company LLC, Luminant Mining 

Company LLC, Big Brown Lignite Company LLC, Luminant Big Brown Mining 

Company LLC, Luminant Energy Company LLC, Sandow Power Company LLC, 

and Luminant Holding Company LLC-state as follows: 

A. Parties, Intervenors, and Amici. 

Since these consolidated cases involve direct review of a final agency action, 

the requirement to furnish a list of parties, intervenors, and amici curiae that 

appeared below is inapplicable. These cases involve the following parties: 

Petitioners: 

Case No. 12-1342: Utility Air Regulatory Group. 

Case No. 12-1343: The National Parks Conservation Association ("NPCA") 

and Sierra Club. 

Case No. 12-1344: The State of Texas and the Texas Commission on 

Environmental Quality (collectively "Texas"). 

Case No. 12-1425: NPCA and Sierra Club. 

1 
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Case No. 12-1480: NPCA and Sierra Club (transferred from the United 

States Court of Appeals for the Eighth Circuit). 

Case No. 13-1003: NPCA and Sierra Club (transferred from the United 

States Court of Appeals for the Fourth Circuit). 

Case No. 13-1045: NPCA and Sierra Club (transferred from the United 

States Court of Appeals for the Eleventh Circuit). 

Case No. 13-1129: NPCA and Sierra Club (transferred from the United 

States Court of Appeals for the Sixth Circuit). 

Case No. 13-1178: Luminant Generation Company LLC, Big Brown Power 

Company LLC, Oak Grove Management Company LLC, Luminant Mining 

Company LLC, Big Brown Lignite Company LLC, Luminant Big Brown Mining 

Company LLC, Luminant Energy Company LLC, Sandow Power Company LLC, 

and Luminant Holding Company LLC (transferred from the United States Court of 

Appeals for the Fifth Circuit). 

Case No. 13-1179: The State of Texas and the Texas Commission on 

Environmental Quality (transferred from the United States Court of Appeals for the 

Fifth Circuit). 

Case No. 13-1180: The Louisiana Department of Environmental Quality 

(transferred from the United States Court of Appeals for the Fifth Circuit). 

ii 
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Respondents: 

Respondents are the United States Environmental Protection Agency 

("EPA") (in all of the above cases) and Gina McCarthy,* Administrator of EPA (in 

Case Nos. 12-1343, 12-1425, 12-1480, 13-1003, 13-1045, and 13-1129). 

Intervenors: 

Intervenors in support of Petitioners in Case Nos. 12-1342 and 12-1344 are 

Luminant Generation Company LLC, Big Brown Power Company LLC, Oak 

Grove Management Company LLC, Luminant Mining Company LLC, Big Brown 

Lignite Company LLC, Luminant Big Brown Mining Company LLC, Luminant 

Energy Company LLC, Sandow Power Company LLC, and Luminant Holding 

Company LLC. 

Intervenors in support of Respondents in Nos. 12-1343, 12-1425, 12-1480, 

13-1003, 13-1045, and 13-1129 are the State of Indiana; the Utility Air Regulatory 

Group; Georgia Power Company; Union Electric, doing business as Ameren 

:tvfissouri; the Indiana Energy Association, Inc.; and Luminant Generation 

Company LLC, Big Brown Power Company LLC, Oak Grove Management 

Company LLC, Luminant Mining Company LLC, Big Brown Lignite Company 

* Gina McCarthy ceased to serve as EPA Administrator as of January 20, 2017. E. 
Scott Pruitt has been nominated as her successor. 

lll 
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LLC, Luminant Big Brown Mining Company LLC, Luminant Energy Company 

LLC, Sandow Power Company LLC, and Luminant Holding Company LLC. 

Intervenors in support of Respondents in Nos. 12-1342, 12-1344, 13-1178, 

13-1179, and 13-1180 are NPCA and Sierra Club. 

Amici Curiae 

There are no amici curiae in these cases. 

B. Ruling Under Review 

These consolidated cases involve petitions to review final EPA action 

entitled "Regional Haze: Revisions to Provisions Governing Alternatives to 

Source-Specific Best Available Retrofit Technology (BART) Determinations, 

Limited SIP Disapprovals, and Federal Implementation Plans," 77 Fed. Reg. 

33,642 (June 7, 2012), JA_-_. 

C. Related Cases 

These cases have not previously been before this Court or any other court, 

apart from those of the consolidated cases, as noted above, that \vere transferred to 

this Court from other circuit courts of appeals (which took no dispositive or other 

action on the merits of the cases). Cases that involve related issues, but that do not 

involve review of the same EPA action challenged in the present cases, are 

pending, and held in abeyance at the present time, in the United States Courts of 

Appeals for the Fourth Circuit (Utility Air Regulatory Group v. EPA, No. 12-1664 

iv 
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(filed May 22, 2012); National Parks Conservation Ass 'n, et al. v. EPA, No. 12-

2300 (filed Oct. 19, 2012)) and the Sixth Circuit (Utility Air Regulatory Group v. 

EPA, No. 12-3627 (filed May 29, 2012); Utility Air Regulatory Group v. EPA, No. 

12-3772 (filed June 25, 2012)). In addition, the United States Courts of Appeals 

for the Third Circuit and the Eighth Circuit have issued decisions in cases that, in 

part, involved issues closely related to issues raised by the present cases. National 

Parks Conservation Ass 'n v. EPA, 803 F .3d 151 (3d Cir. 20 15); Nebraska v. EPA, 

812 F.3d 662 (8th Cir. 2016); National Parks Conservation Ass 'n v. McCarthy, 

816 F .3d 989 (8th Cir. 20 16), amending National Parks Conservation Ass 'n v. 

McCarthy, 811 F .3d 1005 (8th Cir. 20 16). 

v 
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RULE 26.1 DISCLOSURE STATEMENTS 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. 

Circuit Rule 26.1, Industry Intervenor-Respondents make the following statements: 

The Utility Air Regulatory Group ("UARG") is a not-for-profit association 

of individual electric generating companies and national trade associations. UARG 

participates on behalf of certain of its members collectively in Clean Air Act 

administrative proceedings that affect electric generators and in litigation arising 

from those proceedings. UARG has no outstanding shares or debt securities in the 

hands of the public and has no parent company. No publicly held company has a 

10% or greater ownership interest in UARG. 

Georgia Power Company is a regulated public utility that provides electric 

power to customers in Georgia. Georgia Power Company owns and/or operates 

more than 16,500 megawatts of power generation capacity and serves more than 

2.4 million customers in all but four of Georgia's 159 counties. Georgia Power 

Company is a wholly owned subsidiary of The Southern Company, which is a 

registered public utility holding company and a publicly held corporation. One 

hundred percent of Georgia Power's common stock is owned by The Southern 

Company. Other than The Southern Company, no publicly held company owns 10 

percent or more of any of Georgia Power Company's stock. 

Vl 
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Union Electric, doing business as Ameren Missouri ("Ameren") states that 

it is a wholly-owned subsidiary of Ameren Corporation, a publicly traded entity on 

the New York Stock Exchange. 

The Indiana Energy Association, Inc., is a 501 (c) non-profit corporation 

that serves as a trade association for Indiana gas and electric utilities. It has no 

parent companies, subsidiaries or affiliates that have issued shares or debt 

securities to the public, and no publicly held company has a ten percent or greater 

ownership interest in the Indiana Energy Association, Inc. 

Big Brown Lignite Company LLC, was formerly a wholly owned subsidiary 

of Luminant Holding Company LLC that owned the lignite reserves associated 

with the Big Brown Power Plant. As a result of a Chapter 11 financial 

restructuring process, Big Brown Lignite Company LLC no longer exists as a 

separate entity and has been merged into Luminant Mining Company LLC, whose 

corporate disclosure statement is provided herein. 

Big Brown Power Company LLC, a Texas limited liability company, is the 

legal entity that owns Big Brown Power Plant in Freestone County, Texas. Big 

Brown Power Company LLC is a wholly owned subsidiary ofVistra Asset 

Company LLC, which is a Delaware limited liability company and is a wholly 

owned subsidiary of Vistra Operations Company LLC, which is a Delaware 

limited liability company and is a wholly owned subsidiary of Vistra Intermediate 

Vll 
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Company LLC, which is a Delaware limited liability company and is a wholly 

owned subsidiary ofVistra Energy Corp., which is a publicly held corporation. 

Vistra Energy Corp. is traded publicly on the OTCQX market under the symbol 

"VSTE." Apollo Management Holdings L.P., Brookfield Asset Management 

Private Institutional Capital Adviser (Canada), L.P., and Oaktree Capital 

Management, L.P. are publicly held entities, and each have subsidiaries that own 

more than 10% of Vistra Energy Corp.'s stock. 

Luminant Big Brown Mining Company LLC, was formerly a wholly 

owned subsidiary of Luminant Holding Company LLC that owned the mine assets 

utilized in connection with mining lignite used to fuel the Big Brown Power Plant. 

As a result of a Chapter 11 financial restructuring process, Luminant Big Brown 

Mining Company LLC no longer exists as a separate entity and has been merged 

into Luminant Mining Company LLC, whose corporate disclosure statement is 

provided herein. 

Luminant Energy Company LLC, a Texas limited liability company, is the 

legal entity that conducts the wholesale energy sales and purchases and commodity 

risk management and trading activities for the Luminant Entities. Luminant 

Energy Company LLC is a wholly owned subsidiary of Vistra Operations 

Company LLC, which is a Delaware limited liability company and is a wholly 

owned subsidiary of Vistra Intermediate Company LLC, which is a Delaware 

Vlll 
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limited liability company and is a wholly owned subsidiary ofVistra Energy Corp., 

which is a publicly held corporation. Vistra Energy Corp. is traded publicly on the 

OTCQX market under the symbol "VSTE." Apollo Management Holdings L.P., 

Brookfield Asset Management Private Institutional Capital Adviser (Canada), L.P ., 

and Oaktree Capital Management, L.P. are publicly held entities, and each have 

subsidiaries that own more than 10% of Vistra Energy Corp.'s stock. 

Luminant Generation Company LLC, a Texas limited liability company, is 

the legal entity that owns numerous Luminant generation facilities and assets 

associated with Luminant' s competitive power generation business in the State of 

Texas. Luminant Generation Company LLC is a wholly owned subsidiary of 

Vistra Asset Company LLC, which is a Delaware limited liability company and is 

a wholly owned subsidiary of Vistra Operations Company LLC, which is a 

Delaware limited liability company and is a wholly owned subsidiary ofVistra 

Intermediate Company LLC, which is a Delaware limited liability company and is 

a wholly owned subsidiary ofVistra Energy Corp., which is a publicly held 

corporation. Vistra Energy Corp. is traded publicly on the OTCQX market under 

the symbol "VSTE." Apollo Management Holdings L.P., Brookfield Asset 

Management Private Institutional Capital Adviser (Canada), L.P., and Oaktree 

Capital Management, L.P. are publicly held entities, and each have subsidiaries 

that own more than 10% ofVistra Energy Corp.'s stock. 

ix 
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Luminant Holding Company LLC was formerly a wholly owned subsidiary 

of Texas Competitive Electric Holdings Company LLC that was a holding 

company for the Luminant entities. As a result of a Chapter 11 financial 

restructuring process, Luminant Holding Company LLC no longer exists as a 

separate entity and has been merged into Luminant Generation Company LLC, 

whose corporate disclosure statement is provided herein. 

Luminant Mining Company LLC, a Texas limited liability company, is the 

legal entity that owns the mine assets utilized in connection with mining lignite 

used to fuel the Big Brown Power Plant, Monticello Power Plant, and the Martin 

Lake Power Plant as well as certain mine assets utilized in connection with mining 

lignite used to fuel the Sandow 4 Power Plant and the Sandow 5 Power Plant. 

Luminant Mining Company LLC also owns the lignite reserves associated with the 

Big Brown Power Plant. Luminant Mining Company LLC is a wholly owned 

subsidiary of Vistra Asset Company LLC, which is a Delaware limited liability 

company and is a wholly owned subsidiary of Vistra Operations Company LLC, 

which is a Delaware limited liability company and is a wholly owned subsidiary of 

Vistra Intermediate Company LLC, which is a Delaware limited liability company 

and is a wholly owned subsidiary ofVistra Energy Corp., which is a publicly held 

corporation. Vistra Energy Corp. is traded publicly on the OTCQX market under 

the symbol "VSTE." Apollo Management Holdings L.P., Brookfield Asset 

X 
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Management Private Institutional Capital Adviser (Canada), L.P., and Oaktree 

Capital Management, L.P. are publicly held entities, and each have subsidiaries 

that own more than 10% ofVistra Energy Corp.'s stock. 

Oak Grove Management Company LLC, a Delaware limited liability 

company, is the legal entity that owns the facility and related assets associated with 

Oak Grove Units 1 and 2, new lignite-fueled generation units near Robertson 

County, Texas. Oak Grove Management Company LLC is a wholly owned 

subsidiary of Vistra Asset Company LLC, which is a Delaware limited liability 

company and is a wholly owned subsidiary of Vistra Operations Company LLC, 

which is a Delaware limited liability company and is a wholly owned subsidiary of 

Vistra Intermediate Company LLC, which is a Delaware limited liability company 

and is a wholly owned subsidiary ofVistra Energy Corp., which is a publicly held 

corporation. Vistra Energy Corp. is traded publicly on the OTCQX market under 

the symbol "VSTE." Apollo Management Holdings L.P., Brookfield Asset 

:tvfanagement Private Institutional Capital Adviser (Canada), L.P., and Oaktree 

Capital Management, L.P. are publicly held entities, and each have subsidiaries 

that own more than 10% ofVistra Energy Corp.'s stock. 

Sandow Power Company LLC, a Texas limited liability company, is the 

legal entity that owns the Sandow Unit 5 facility, a new lignite-fueled generation 

unit located in Rockdale, Texas, and related assets. Sandow Power Company LLC 

Xl 
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is a wholly owned subsidiary of Vistra Asset Company LLC, which is a Delaware 

limited liability company and is a wholly owned subsidiary of Vistra Operations 

Company LLC, which is a Delaware limited liability company and is a wholly 

owned subsidiary of Vistra Intermediate Company LLC, which is a Delaware 

limited liability company and is a wholly owned subsidiary ofVistra Energy Corp., 

which is a publicly held corporation. Vistra Energy Corp. is traded publicly on the 

OTCQX market under the symbol "VSTE." Apollo Management Holdings L.P., 

Brookfield Asset Management Private Institutional Capital Adviser (Canada), L.P ., 

and Oaktree Capital Management, L.P. are publicly held entities, and each have 

subsidiaries that own more than 10% of Vistra Energy Corp.'s stock. 

Xll 
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JURISDICTION 

For the reasons discussed below and in the Brief for Respondent U.S. 

Environmental Protection Agency ("EPA Br. "), this Court lacks jurisdiction to 

entertain Argument I of Environmental Petitioners' opening brief because 

Environmental Petitioners failed to comply with the requirements of Oljato 

Chapter of the Navajo Tribe v. Train, 515 F.2d 654, 665-67 (D.C. Cir. 1975). To 

the extent Arguments II, III, and IV of Environmental Petitioners' brief constitute 

or incorporate collateral attacks on EPA's 1999, 2005, and 2006 regional haze 

rules, this Court lacks jurisdiction to hear those arguments because they are time-

barred. Clean Air Act ("CAA") § 307(b )(1 ), 42 U.S.C. § 7607(b )(1) (petitions for 

review of any final EPA action must be brought within 60 days after notice of that 

action appears in the Federal Register). This Court otherwise has jurisdiction 

under 42 U.S.C § 7607(b)(1). 

STATEMENT OF ISSUES 

This brief adopts the statement of issues 1 through 4 in EPA's brief. 

STATUTES AND REGULATIONS 

The Addendum to the Corrected Opening Brief of State and Industry 

Petitioners (Oct. 31, 20 16) reproduces pertinent statutes and regulations. 

STATEMENT OF THE CASE 

To avoid duplication, this brief does not repeat the background presented in 

EPA's brief. State and Industry Intervenor-Respondents, however, emphasize that 

1 
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not only has this Court twice upheld EPA's use of alternatives to the CAA' s best 

available retrofit technology ("BART") requirements-in Center for Energy & 

Economic Development v. EPA, 398 F.3d 653 (D.C. Cir. 2005) ("CEED"), and 

Utility Air Regulatory Group v. EPA, 471 F.3d 1333 (D.C. Cir. 2006) ("UARG")

but also, as discussed below, the Ninth, Tenth, and Eighth Circuits have affirmed 

their use as well. 

The Ninth Circuit, in Central Arizona Water Conservation District v. EPA, 

990 F.2d 1531 (9th Cir. 1993), recognized expressly EPA's authority to 

promulgate BART alternatives to address CAA regional haze requirements. That 

court held EPA "has the discretion to adopt implementation plan provisions other 

than those provided by BART analyses in situations where the agency reasonably 

concludes that more 'reasonable progress' will thereby be attained." !d. at 1543. 

EPA's 1999 regional haze rule, as well as its 2005 and 2006 revisions to that rule, 

reflect the Ninth Circuit's holding. See 64 Fed. Reg. 35,714,35,739 (July 1, 1999) 

(BART alternatives are permissible \vhen they make greater reasonable progress 

than BART); 70 Fed. Reg. 39,104,39,137 (July 6, 2005) (incorporating two-prong 

test in 40 C.F .R. § 51.308( e )(3) for demonstrating greater reasonable progress than 

BART); 71 Fed. Reg. 60,612,60,618 (Oct. 13, 2006) (describing how 

requirements under other CAA provisions may be deemed better-than-BART 

alternatives). 
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In WildEarth Guardians v. EPA, 770 F.3d 919 (lOth Cir. 2014), the Tenth 

Circuit affirmed EPA's approval of a "cap-and-trade" program to address sulfur 

dioxide ("S02") emissions from electric generating units ("EGU s") inN ew 

Mexico, Utah, and Wyoming as a valid BART alternative. In that case, EPA 

approved a BART alternative that used the presumptive BART limits codified in 

EPA's BART Guidelines as the basis for the "BART benchmark" against which to 

judge the adequacy of the BART alternative. !d. at 928-29. The court dismissed a 

challenge by environmental organizations (including both Environmental 

Petitioners here, National Parks Conservation Association and Sierra Club) to the 

BART alternative's reliance on the presumptive BART emission rates, holding 

their claim was a time-barred challenge to EPA's 2006 regional haze rule. !d. at 

929-30. 

In two separate cases, the Eighth Circuit upheld an EPA federal 

implementation plan ("FIP") for Nebraska and EPA's approval of a Minnesota 

state implementation plan ("SIP") against challenges brought by the Environmental 

Petitioners in this case; both those plans-like the rule they challenge here-relied 

on the Cross-State Air Pollution Rule ("CSAPR") to satisfy BART. Nebraska v. 

EPA, 812 F .3d 662 (8th Cir. 20 16); Nat 'l Parks Conservation Ass 'n v. McCarthy, 

816 F .3d 989 (8th Cir. 20 16) ("NPCA"), amending Nat 'l Parks Conservation Ass 'n 

v. McCarthy, 811 F .3d 1005 (8th Cir. 20 16). The Eighth Circuit twice upheld the 
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validity of assessing BART alternatives by comparing average visibility 

improvements under BART and average visibility improvements under CSAPR at 

all affected Class I areas. Nebraska, 812 F.3d at 669-70; NPCA, 816 F.3d at 994-

96. 

CSAPR-for-BART has been adopted as the BART compliance mechanism 

for EGUs in at least 14 states. The June 7, 2012 rule that is the subject of this case, 

77 Fed. Reg. 33,642, JA_-_, not only finalized the CSAPR-for-BART provision 

in EPA's rules; it also promulgated CSAPR-for-BART FIPs for 12 states.2 

Additional states are subject to CSAPR-for-BART SIPs or FIPs that EPA approved 

or promulgated separately,3 and Alabama has submitted for EPA approval a SIP 

that relies on CSAPR-for-BART, see 81 Fed. Reg. 59,869 (Aug. 31, 2016); 81 Fed. 

Reg. 87,503,87,508 (Dec. 5, 2016), and other states may do so. 

SUMMARY OF ARGUMENTi 

Environmental Petitioners present four principal arguments in challenging 

EPA's CSAPR-for-BART rule. They add a fifth argument in the alternative, 

attempting to preserve for en bane review the question whether this Court should 

2 Those states are Georgia, Indiana, Iowa, Kentucky, Michigan, Missouri, Ohio, 
Pennsylvania, South Carolina, Tennessee, Virginia, and West Virginia. 

3 Those include Nebraska, 77 Fed. Reg. 40,150 (July 6, 2012), and Minnesota, 77 
Fed. Reg. 34,801 (June 12, 2012). 

4 This brief is intended as a supplement to Arguments I through V in EPA's brief, 
which are not repeated herein. 
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overturn its clear holdings affirming BART alternatives. Most of their arguments 

are not properly before the Court, and none has merit. 

Environmental Petitioners' first argument-that CSAPR-for-BART is 

predicated in part on CSAPR budgets that this Court remanded-was not presented 

for consideration by EPA as required by section 307(d)(7)(B) of the CAA, 42 

U.S.C. § 7607(d)(7)(B), and therefore was not preserved for judicial review. 

Environmental Petitioners' remedy is to seek EPA reconsideration of the rule. 

Moreover, their arguments that the remand of a subset of the CSAPR budgets 

requires reversal of the CSAPR-for-BART determination rest on speculation and 

misinterpretation of EPA's past policy positions. Although Environmental 

Petitioners fault EPA for not conducting further technical analysis to demonstrate 

the CSAPR-for-BART determination remains valid, EPA has conducted and 

published that analysis. 

Environmental Petitioners argue it was unlawful for EPA to use the 

presumptive BART emission rates codified in EPA's BART Guidelines when it 

assessed whether CSAPR would achieve greater reasonable progress than BART, 

and that EPA instead should have made source-by-source BART determinations 

for all EGU s subject to CSAPR. EPA's underlying rules expressly allow use of the 

presumptive BART rates for evaluation of BART alternatives like CSAPR, and the 

Tenth Circuit correctly held that any challenge to those rule provisions must have 
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been brought within 60 days after publication of EPA's 2006 regional haze rule. 

Further, because Environmental Petitioners were petitioners in the Tenth Circuit 

litigation, they are precluded from relitigating that issue here. 

Environmental Petitioners assert EPA should have evaluated CSAPR as a 

BART alternative by comparing visibility improvements under BART to visibility 

improvements under CSAPR and BART together. EPA's rules do not 

contemplate, much less require, such a facially implausible method of evaluation. 

Rather, the approach EPA took in making its CSAPR-for-BART determination is 

the same approach it took in its Clean Air Interstate Rule ("CAIR")-for-BART 

rule making, which this Court upheld. Environmental Petitioners' argument 

amounts to a de facto challenge to rules EPA promulgated in 2005 and 2006 and is 

thus precluded. 

EPA properly assessed the average visibility improvement across all Class I 

areas in the states within the CSAPR region, as well as average improvement 

nation\vide. That methodology comports \Vith EPA's rules and has tv.;ice been 

upheld by the Eighth Circuit against challenges by Environmental Petitioners. To 

the extent Environmental Petitioners contend EPA was obligated to use their 

alternative, preferred methods for evaluating improvement, their arguments are 

precluded by rule provisions that EPA promulgated in 2005. 

6 

ED_001237 _00001281-00028 



EPA-HQ-2017-010177 Production Set #2 

Finally, in arguing that EPA's rules authorizing BART alternatives violate 

the CAA, Environmental Petitioners advocate overruling this Court's CEED and 

UARG decisions. Those arguments are not properly before the Court and in any 

event are meritless and should be rejected. 

ARGUMENT 

I. Environmental Petitioners' Claims Related to the Remand of Some 
States' CSAPR Budgets Are Not Properly Before This Court and in 
Any Event Lack Merit. 

Environmental Petitioners' argument that the remand of four states' S02 

emission budgets and eleven states' ozone-season nitrogen oxide ("NOx") 

emission budgets undermines the rationale for the CSAPR-for-BART rule is not 

properly before the Court. The CAA provides that"[ o ]nly an objection to a rule 

... which was raised with reasonable specificity during the period for public 

comment ... may be raised during judicial review." 42 U.S.C. § 7607( d)(7)(B).5 

By definition, such an objection cannot be based on actions that occurred long after 

EPA promulgated the CSAPR-for-BART rule that Environmental Petitioners 

challenge. The proper procedure in these circumstances is for Environmental 

Petitioners to seek EPA reconsideration of the CSAPR-for-BART rule, which they 

have not done. See, e.g., Oljato, 515 F.2d at 665-67. 

5 EPA's CSAPR-for-BART rulemakingwas subject to CAA section 307(d)(7)(B) 
because it promulgated visibility-protection regulations under part C of title I of 
the CAA and FIPs under CAA section llO(c). See CAA § 307(d)(l)(B), (J), 42 
U.S.C. § 7607( d)(l )(B), (J). 
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Moreover, the positions Environmental Petitioners take have no merit and no 

record basis. For instance, they merely assert that the budget remands upend the 

basis for the CSAPR-for-BART determination. Their arguments ignore that eight 

of the eleven states with remanded ozone-season NOx budgets are now subject to 

even more stringent budgets under the CSAPR Update rule;6 two of the other three 

remain subject to CSAPR's annual NOx program;7 and all four states with 

remanded S02 budgets have either adopted (or committed to adopt) the CSAPR 

S02 and annual NOx budgets into their SIPs or remain in the CSAPR S02 and 

annual NOx programs through a FIP.8 

Thus, withdrawal of certain CSAPR FIP requirements for Florida, and 

possibly-depending on future actions-for Texas, are the only "potentially 

material changes to the scope of CSAPR coverage resulting from the D.C. 

Circuit's remand." 81 Fed. Reg. at 78,956. And the proposal to withdraw Texas 

from CSAPR's annual trading programs is just that-a proposal. Texas sources 

currently remain subject to the CSAPR F!Ps for the annual S02 and NOx 

6 See 81 Fed. Reg. 78,954,78,957 (Nov. 10, 2016); 81 Fed. Reg. 74,504 (Oct. 26, 
20 16); see also EPA Br. at 14. 

7 See EPA Br. at 15. 

8 See 81 Fed. Reg. at 78,956; 81 Fed. Reg. 65,899 (Sept. 26, 2016) (final action 
regarding Georgia's SIP); 81 Fed. Reg. at 59,869 (final action regarding 
Alabama's SIP); 81 Fed. Reg. 56,512 (Aug. 22, 2016) (final action regarding South 
Carolina's SIP). 
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programs, and their removal from those programs may not be finalized. Indeed, 

several commenters opposed the proposal.9 Further, the Assistant to the President 

and Chief of Staff has directed EPA not to send any regulation to the Office of the 

Federal Register until EPA's next Administrator has reviewed and approved the 

regulation. 10 Thus, it is questionable whether EPA's proposal on Texas will be 

finalized, and the mere possibility that it will be cannot form the basis for any 

challenge by Environmental Petitioners in this case. 

In addition, EPA conducted and described in a public notice a "sensitivity 

analysis" that shows that the Florida change and the possible Texas change to 

CSAPR's coverage do not undermine EPA's CSAPR-for-BART determination. 

See EPA Br. at 15-17. Environmental Petitioners' arguments that EPA failed to 

conduct additional analysis to support the CSAPR-for-BART rule and that EPA 

"expressly disavow[ ed]" a finding that the CSAPR Update Rule would support the 

CSAPR-for-BART determination, Brief of Conservation Groups ("Envtl. Pet. Br. ") 

at 14, predate notice of EPA's sensitivity analysis. 

Environmental Petitioners also allege that EPA previously found that an 

emission trading program cannot be a valid BART alternative "where this Court 

9 See Comments ofLuminant on "Interstate Transport of Fine Particulate Matter: 
Revision of Federal Implementation Plan Requirements for Texas," Doc. EPA
HQ-OAR-2016-0598-0013 (Jan. 9, 2017). 

10 See 82 Fed. Reg. 8346 (Jan. 24, 2017). 
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has invalidated the emission budgets in that trading program," referring to EPA's 

decision to disapprove SIPs that relied on the CAIR-for-BART rule after CAIR 

was remanded in North Carolina v. EPA, 531 F.3d 896 (per curiam), modified on 

reh 'g, 550 F.3d 1176 (D.C. Cir. 2008) (per curiam). Envtl. Pet. Br. at 14, 19-20. 

Of course, whether EPA acted properly in disapproving CAIR-for-BART SIPs is a 

subject of this litigation and is addressed in State and Industry Petitioners' brief, 

which argues EPA was compelled to approve the CAIR-for-BART SIPs. But even 

assuming arguendo that EPA had discretion to disapprove CAIR-for-BART SIPs, 

EPA was not bound to take similar action with respect to CSAPR-for-BART SIPs 

and FIPs once this Court issued its remand in EME Homer City Generation, L.P. v. 

EPA, 795 F.3d 118 (D.C. Cir. 2015) ("EME Homer City IF'). EME Homer City II 

did not invalidate CSAPR but simply held that EPA had incorrectly calculated 

budgets for a subset of states. As the above discussion and EPA's brief show, 

post-remand developments will in nearly every case result in equal or greater 

emissions reductions than \vould have occurred under the remanded budgets, as 

confirmed by EPA's sensitivity analysis. 

The cases Environmental Petitioners cite do not support their arguments. In 

Delaware Department of Natural Resources v. EPA, this Court remanded a rule 

because EPA failed to heed comments explaining that a key assumption underlying 

EPA's rule was mistaken. 785 F.3d 1, 16 (D.C. Cir. 2015). EPA was not mistaken 
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as to any assumption underlying the CSAPR-for-BART rule, and CSAPR 

continues to apply even in states where budgets may be revised, including Texas. 

In Williams Field Services Group, Inc. v. FERC, 194 F.3d 110, 118-19 (D.C. Cir. 

1999), a settlement that formed the basis for agency action was no longer in place, 

resulting in vacatur of the agency's order. In contrast, CSAPR remains in place, 

and the basis for the CSAPR-for-BART rule is not undermined. Kiyemba v. 

Obama, 559 U.S. 131 (2010) (per curiam), reflects a Supreme Court determination 

to allow lower courts to hear factual issues before it rules on appeal, and Hatim v. 

Gates, 632 F.3d 720 (D.C. Cir. 2011) (per curiam), involved a remand for further 

proceedings in light of subsequent contrary legal decisions. Neither case informs 

the issues here. 

II. EPA's Use of the Presumptive BART Limits To Evaluate CSAPR as a 
Better-than-BART Alternative Comports with EPA's Rules, Is 
Reasonable, and in Any Event Is Not Properly Before This Court. 

The underlying BART rules provide three ways by which to compare a 

BART alternative to BART and to demonstrate that the alternative will achieve 

greater reasonable progress than BART. EPA opted to use one of the tests in 40 

C.P.R. § 51.308( e )(3). That provision states, in relevant part, that when "the 

distribution of emissions" under a BART alternative would differ significantly 

from the emissions distribution that would occur with BART, a state or EPA may 

demonstrate that the BART alternative is better than BART through computer 
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modeling. That modeling must show: ( 1) no visibility degradation in any affected 

class I area; and (2) an overall improvement in visibility compared to BART over 

all affected class I areas. !d. § 51.308( e )(3)(i), (ii). To make this comparison, a 

state or EPA develops a BART benchmark, i.e., an estimation of visibility 

improvements that would result from application of BART controls. See 70 Fed. 

Reg. at 39,106. 

Environmental Petitioners claim EPA misapplied this test by relying, in part, 

on the presumptive BART limits to establish a BART benchmark for comparing 

CSAPR to BART. EPA's brief (at 27-36) demonstrates that EPA properly applied 

this test and identified an appropriate BART benchmark. State and Industry 

Intervenor-Respondents supplement EPA's response below. 

Ordinarily, a BART benchmark is based on "a determination of BART for 

each source subject to BART and covered by the [BART] alternative program." 

40 C.F .R. § 51.308( e )(2)(i)(C). But when the alternative "has been designed to 

meet a requirement other than BART," id., such as the "good neighbor" 

requirement of CAA section 11 O(a)(2)(D)(i), 42 U.S.C. § 741 O(a)(2)(D)(i), as is 

the case with CSAPR, EME Homer City II, 795 F.3d at 123, then a state or EPA 

"may determine the [BART benchmark] ... based on both source-specific and 

category-wide information, as appropriate." 40 C.P.R.§ 51.308(e)(2)(i)(C) 

(emphasis added). The presumptive BART limits are precisely the sort of source-
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category-wide information the rules authorize states and EPA to rely on for BART 

benchmarks. See 71 Fed. Reg. at 60,619 ("the presumptions represent a reasonable 

estimate of a stringent case BART ... because ... they would be applied across 

the board to a wide variety of units with varying impacts on visibility, at power 

plants of varying size and distance from Class I areas"). EPA specifically noted 

this fact in the June 7, 2012 rule under review here. 77 Fed. Reg. at 33,649-50, 

JA_-_. Moreover, EPA's 2006 rulemaking promulgating the provision that 

governs how states or EPA are to compare BART to a BART benchmark 

specifically says that use of presumptive BART emission rates to develop a BART 

benchmark is appropriate for BART alternatives regardless of whether the 

measures used as BART alternatives are required by other provisions of the CAA: 

[T]he presumptions for EGU s in the BART guidelines should be used 
for comparison to a trading program or other alternative measure, 
unless the State determines that such presumptions are not appropriate 
for particular EGU s. 

71 Fed. Reg. at 60,619. 

Because reliance on the presumptive limits was authorized by EPA's 2006 

rule revising the BART -alternative provisions, this issue cannot be relitigated now 

as part of a challenge to EPA's June 2012 rule. Indeed, Environmental Petitioners 

already have litigated-unsuccessfully-this issue in the Tenth Circuit. WildEarth 

Guardians addressed SIPs submitted by New Mexico, Utah, and Wyoming and 
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approved by EPA. 11 Those SIPs included a BART-alternative analysis much like 

the one used to support the CSAPR-for-BART determination.12 Environmental 

Petitioners' challenge to that BART benchmark was untimely; the court held that 

any challenge to the determination that the presumptive limits can serve as a 

BART benchmark must have been brought "within 60 days of the EPA's 

publication of the 2006 amendment to the Regional Haze Rule." WildEarth 

Guardians, 770 F.3d at 930 (citing 42 U.S.C. § 7607(b)(1)). For the same reason, 

this Court lacks jurisdiction to hear Environmental Petitioners' challenge to EPA's 

use of the presumptive limits as the BART benchmark in the CSAPR-for-BART 

rulemaking. Med. Waste Inst. v. EPA, 645 F.3d 420,427 (D.C. Cir. 2011) (CAA's 

60-day filing deadline is "jurisdictional") (citation omitted). Moreover, because 

both Environmental Petitioners were petitioners in the Tenth Circuit case and the 

jurisdictional issue was resolved against them there, they are precluded from re-

litigating that issue here. Nat 'lAss 'n of Home Builders v. EPA, 786 F .3d 34, 41 

11 As noted, the petitioners in that case included both Environmental Petitioners in 
the present cases. 

12 Compare WildEarth Guardians, 770 F .3d at 929 (explaining that the better-than
BART analysis in that case relied on presumptive BART emission rates for all 
EGUs except two sources where lower BART rates were already in place) with 77 
Fed. Reg. at 33,649, JA_ (noting EPA relied on the presumptive rates to 
determine the BART benchmark "unless an actual emission rate at a given unit 
with existing controls is lower"). 
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(D.C. Cir. 20 15) ("Issue preclusion applies to threshold jurisdictional issues ... as 

well as issues going to a case's merits."). 13 

III. EPA Properly Conducted Its Comparison of CSAPR and BART. 

Environmental Petitioners argue that the CSAPR-for-BART determination is 

flawed because, in evaluating whether CSAPR would achieve greater reasonable 

progress than BART, EPA failed to compare visibility under CSAPR to visibility 

under both CSAPR and BART. Envtl. Pet. Br. at 32-35. Their preferred test is as 

illogical as it sounds, has no basis in the CAA or EPA's rules, and is not properly 

before this Court. 

In evaluating whether a BART alternative will achieve greater reasonable 

progress than BART, a state or EPA must: (i) conduct"[ a ]n analysis of the best 

system of continuous emission control technology available and associated 

emission reductions achievable for each source within the State subject to BART 

and covered by the alternative program" (i.e., assess the BART benchmark); and 

(ii) assess "the projected emissions reductions achievable through the trading 

program or other alternative measure." 40 C.P.R. § 51.308( e )(2)(i)(C), (D). 

Comparing BART to the BART -alternative measure would be infeasible and 

13 That would be true even if this Court were to view the jurisdictional question 
differently from the Tenth Circuit, see, e.g., Yamaha Corp. v. United States, 961 
F.2d 245, 258 (D.C. Cir. 1992}--though no basis would exist for this Court to do 
so given its recognition of CAA section 307 (b)( 1)' s clear jurisdictional time-bar. 
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meaningless if states or EPA were required to include emission reductions 

attributable to the BART -alternative measure in their analysis of emission 

reductions attributable to BART. 

Furthermore, Environmental Petitioners fail to recognize that BART and a 

BART alternative do not exist in a vacuum-that one cannot obtain realistic 

estimates of emission reductions under joint implementation of both programs 

simply by adding the emission reductions calculated under EPA's BART scenario 

to the emission reductions calculated under EPA's BART -alternative scenario, as 

Environmental Petitioners do in their brief. Envtl. Pet. Br. at 34. That approach is 

unworkable because, inter alia, the results of five-factor BART analyses for 

sources would not be the same after implementation of a BART alternative; such 

BART analyses could be expected, in many cases, to yield less stringent BART 

requirements. 

EPA's approach, on the other hand, is eminently reasonable. By evaluating 

emission reductions and visibility improvements that are attributable to BART 

alone and comparing them to reductions and improvements that are attributable to 

the BART alternative alone, EPA can determine whether the alternative will 

achieve greater reasonable progress than BART. EPA took that approach in its 

CSAPR-for-BART rule and in its CAIR-for-BART rule, which this Court 

affirmed. See UARG, 471 F.3d at 1337. 
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Environmental Petitioners appear to argue that their preferred test is 

necessary at least when the proposed BART alternative is a program required 

under another CAA provision. Envtl. Pet. Br. at 11, 3 3. Their argument fails to 

recognize that, as EPA's brief explains, the test they propose would effectively 

prohibit BART alternatives that constitute measures required under other CAA 

provisions-even though EPA's 2005 and 2006 rules expressly confirm such 

alternatives are permissible. 40 C.F .R. § 51.308( e )(2)(i)(C) (describing flexible 

analytical procedures for approving BART alternatives where "the emissions 

trading program or other alternative measure has been designed to meet a 

requirement other than BART"). In this respect, Environmental Petitioners' 

challenge is, at bottom, not to the 2012 CSAPR-for-BART determination but to 

EPA's long -standing BART -alternative rules that predate that determination. 

Accordingly, in this respect as well, Environmental Petitioners' challenge is 

barred. 42 U.S.C. § 7607(b)(1). 

:tvforeover, this Court in U4RG rejected the argument that a measure 

required under another CAA program cannot serve as a BART alternative. UARG, 

4 71 F .3d at 1341. A test that, like Environmental Petitioners' preferred test, 

effectively would preclude such programs as BART alternatives cannot be squared 

with that decision. 

17 

ED_001237_00001281-00039 



EPA-HQ-2017-010177 Production Set #2 

IV. EPA's Approach to Evaluating Improvements Across Affected Class I 
Areas Was Reasonable and Consistent with the BART Rules. 

To evaluate the visibility improvements attributable to CSAPR and those 

attributable to BART, EPA assessed the average improvement across all Class I 

areas in the states that are subject to CSAPR and neighboring states, as well as the 

average improvement nationwide. This comported with the regional haze rules' 

provisions addressing assessment of a BART alternative under the regulatory test 

EPA applied in its CSAPR-for-BART rulemaking: 

The modeling would demonstrate "greater reasonable progress" if 
both of the following two criteria are met: 

(i) Visibility does not decline in any Class I area, and 

(ii) There is an overall improvement in visibility, determined by 
comparing the average differences between BART and the 
alternative over all affected Class I areas. 

40 C.P.R.§ 51.308(e)(3)(i)-(ii) (emphases added). 

This test is reasonable and was applied in the rulemaking that this Court 

affirmed in UARG. See 471 F.3dat 1336. EPAdeterminedCAIR-for-BART in 

the same manner it determined CSAPR-for-BART. See id. at 1336-37, 1340-41 

(describing the test EPA used to assess CAIR-for-BART and finding "CAIR-for-

BART is far better than BART" under that test). The Eighth Circuit likewise has 

upheld-twice-application of this test in the rulemaking under review here. 

Nebraska, 812 F.3d at 669-70; NPCA, 816 F.3d at 995-96. 
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Environmental Petitioners argue, however, that EPA erred by not adopting 

and using a different methodology, by evaluating specific subsets of Class I areas 

or even individual Class I areas. Envtl. Pet. Br. at 12, 38-46. EPA's 2005 and 

2006 rules eschew any requirement of such an analysis. Accordingly, here again, 

Environmental Petitioners' claim is an untimely collateral attack on EPA's long

standing BART rules and must be dismissed. See 70 Fed. Reg. at 39,156; 42 

u.s.c. § 7607(b)(1). 

Environmental Petitioners nonetheless characterize their preferred 

methodologies as "more realistic," Envtl. Pet. Br. at 38, and, on that basis, contend 

EPA should have used them. But they wholly fail to demonstrate that EPA's 

approach was arbitrary or unsupported. EPA reasonably concluded that its 

approach to evaluating visibility impacts was more accurate and reliable than the 

approaches Environmental Petitioners prefer. See EPA Br. at 41-46. 

Environmental Petitioners' putative regulatory arguments likewise lack 

merit. They claim the BART rules require that BART alternatives be compared to 

BART on a state-by-state basis. Envtl. Pet. Br. at 42-43. They quote three 

provisions of the BART rules that describe the showing (or elements of the 

showing) required to support a BART alternative: 

• "A demonstration that the emissions trading program or other 

alternative measure will achieve greater reasonable progress than 
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would have resulted from the installation and operation of BART at 

all sources subject to BART in the State and covered by the 

alternative program." 40 C.P.R. § 51.308( e )(2)(i). 

• "An analysis of the best system of continuous emission control 

technology available and associated emission reductions achievable 

for each source within the State subject to BART and covered by the 

alternative program." !d.§ 51.308(e)(2)(i)(C). 

• "A State which opts under 40 CFR 51.308( e )(2) to implement an 

emissions trading program or other alternative measure rather than to 

require sources subject to BART to install, operate, and maintain 

BART may satisfy the final step of the demonstration required by that 

section as follows: . . . . If the distribution of emissions is 

significantly different, the State must conduct dispersion modeling to 

determine differences in visibility between BART and the trading 

program for each impacted Class I area, for the worst and best 20 

percent of days." !d. § 51.308( e )(3). 

None of these provisions requires state-by-state analyses of impacts on Class 

I areas. That these provisions use the word "State," which is the reason 

Environmental Petitioners cite them, merely reflects that EPA's rules generally 

presume that in most cases a state will conduct the better-than-BART analysis 
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while developing a regional haze SIP-a state implementation plan-for that state. 

EPA's application of 40 C.P.R.§ 51.308(e)(3) by averaging across all affected 

Class I areas in a multi-state area-for a rule that, like the CAIR-for-BART rule 

upheld by this Court, expressly covers a multi-state area-is reasonable, not in 

conflict with the BART -alternative rules, and entitled to deference. 

Finally, that 40 C.P.R.§ 51.308(e)(2)(i)(E)provides an independent 

criterion for evaluating a BART alternative under a "clear weight of evidence" 

standard in no way supports Environmental Petitioners' argument that EPA erred 

in rejecting their preferred methodology. Envtl. Pet. Br. at 44. Although the clear-

weight-of-evidence standard gives the regulatory agency broad discretion to 

consider many kinds of information, it plainly does not mandate any particular 

methodology, and EPA fully and reasonably explained why it would not have used 

Environmental Petitioners' preferred approach if it had chosen to invoke that 

provision. See EPA Br. at 43-46. 

V. Environmental Petitioners' Statutory .L~rgument Is Untimely, Is 
Inconsistent with Precedent, and Would Disrupt Implementation of the 
Regional Haze Program. 

Environmental Petitioners' final argument is that this Court wrongly decided 

CEED and UARG and that the CAA forbids BART alternatives. Envtl. Pet. Br. at 

47-53. State and Industry Intervenor-Respondents agree with EPA that this 

argument is both untimely and meritless. As EPA's brief observes, Environmental 
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Petitioners' argument is contrary not only to this Court's decisions but also to 

decisions of the Eighth and Ninth Circuits, EPA Br. at 48, and, as discussed above, 

it conflicts with the Tenth Circuit's WildEarth Guardians decision as well. Thus, 

were this Court to overrule its previous decisions, 14 it would not only abandon its 

own established jurisprudence but also diverge from the uniform case law of three 

sister circuits, creating, for the first time, a circuit split on this issue of statutory 

interpretation. 

Such an unwarranted departure would also disrupt implementation of the 

CAA's regional haze program. BART and BART alternatives are the centerpiece 

of the program's first implementation period, which ends in 2018, and many states, 

as well as EPA, are relying on BART alternatives to meet regional haze regulatory 

obligations. An unprecedented ruling at this late date prohibiting BART 

alternatives could frustrate progress toward visibility improvements. 

Finally, under the judicial review scheme enacted by Congress, no court has 

jurisdiction to entertain any challenge to EPA's long-standing regulatory 

authorization of BART alternatives. The time to challenge that authorization 

expired-at the latest-60 days after publication of EPA's 2006 BART-alternative 

rules. 42 U.S.C. § 7607(b )(1 ). Any such challenge has been foreclosed for more 

than a decade. 

14 As Environmental Petitioners concede (at 47), no panel of this Court may do so. 
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CONCLUSION 

EPA's CSAPR-for-BART determination is reasonable, supported, and 

consistent with the CAA, EPA's underlying BART and BART -alternative rules, 

and the decisions of all courts, including this Court, that have addressed the 

relevant issues. Moreover, Environmental Petitioners raise challenges that are 

untimely, and thus not properly before the Court, and present arguments that they 

did not first present for agency consideration. For the foregoing reasons, and those 

presented in EPA's brief, their petition for review should be dismissed or denied. 

Dated: January 27, 2017 
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BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In re: 

Promulgation of Air Quality 
Implementation Plans; State of 
Arkansas; Regional Haze and 
Interstate Visibility Transport Federal 
Implementation Plan; Final Rule 

) 
) 
) 
) Docket No. EPA-Ro6-0AR-2015-0189 
) 
) 
) 
) 

Arkansas Electric Cooperative Corporation's 
Petition for Reconsideration and Request for Administrative Stay 

In accordance with Section 307 of the Clean Air Act, 42 U.S.C. § 7607(d)(7)(B) , 
Arkansas Electric Cooperative Corporation (AECC) respectfully requests that the U.S. 
Environmental Protection Agency (EPA) reconsider and grant an imme diate 
administrative stay of the compliance deadline and toll the effective date of certain 
requirements in the final rule entitled " Promulgation of Air Quality Implementation 
Plans; State of Arkansas; Regional Haze and Interstate Visibility Transport Fede ral 
Implementation Plan; Final Rule " (Final FIP) , published at 81 Fed. Reg. 66332 on 
September 27, 2016. AECC understands that Entergy Arkansas, Inc. and Entergy 
Mississippi Inc. submitted a comprehensive petition for reconsideration and 
administrative stay of the Final FIP (Entergy Petition), and AECC incorporates by 
reference the Entergy Petition into this petition . In this petition, AECC specifically 
highlights the unique impact EPA's Final FIP would have on AECC's operation and atility 
to supply affordable power to its members. 

I. Introduction 

AECC is an Arkansas not -for-profit electric utility owned by 17 distribution 
cooperatives across the state of Arkansas (members), which in turn are owned by the 
utilit'y customers they serve.AECC's mission is to pro\i.de reliable, affordable, responsible 
electric service to its members. As a result, AECC is a consumer advocate representing 
more than 38 percent of the residential consumers in Arkansas , i.e. approximately 
520,000 end-use consumers. AECC's service territory extends into 74 of Arkansas's 75 
counties, and covers more than 6o percent of the state's geographic area. 

AECC owns more than 3500 megawatts ( MW) of diverse generation resources 
including coal, natural gas, gas/ oil, and hydropower. AECC also has access to 500 MW 
of wind, hydropower and biomass pursuant to purchased power agreements. AECC's 
Board has purposefully invested in a diverse array of gen eration resources in order to 
provide the most reliable and affordable electricity for its cooperative members across the 
state. 

The wisdom of this resource diversification is evident in the fact that AECC's 
wholesale cost to its members is one of the low est in the country at approximately 4.9 
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cents/kilowatt hour ( kwh).1 This affordability is absolutely necessary for the large 
proportion of AECC's low income households: Arkansas has the 9th lowest per capita 
income in the United States,2 and 19.1 percent of its citizens3 and 26 percent of the state's 
children live below the poverty level .4 Since AECC serves the rural communities in the 
state and most of the areas in the Delta, the percentage of electric cooperative households 
and children in poverty is much higher than the state average served by investor-owned 
utilities. 

The EPA published the Final FIP for Regional Haze for Arkansas on Tuesday, 
September 27, 2016. The Final FIP requires, among other things, installation of S02 
controls (scrubbers) on th e units located at the Flint Creek Power Plant - which AECC 
owns jointly with American Electric Power's Southwestern Electric Power Company 
(AEP) - as well as the White Bluff Steam Electric Station Units I and II in Redfield, 
Arkansas (White Bluff) and the Independence Steam Electric Station Units I and II in 
Newark, Arkansas (Independence) -all of which AECC co -owns with Entergy 
Corporation, including its operating company Entergy Arkansas, Inc. (EAI or Entergy). 

White Bluff I and II and Independence I and II represent a total of approximately 
1168 MW of generating capacity for AECC , out of a total of 3500 MW . These four units 
entered commercial operation between 1980 and 1984, and could potentially operate 
indefinitely into the future absent economic or regulatory constraints. As a 35% owner of 
v\lhite Bluff and Independence, AECC will be forced to spend approximately $700 million 
dollars to prepare to install the required controls. Collectively, EAI, AECC, and other co
owners of the units will be force d to spend approximately $2 billion. Because of the 
extreme financial hardship AECC will face if the Final FIP is not stayed,AECC has already 
begun discussion about possible retirement of both White Bluff and Independence in 
order to meet the imminent compliance deadline of October 27, 2021 , rather than add 
scrubbers to those units. 

Regarding White Bluff, a recent economic impact study of this plant's contribution 
to the regional economy demonstrates that this plant provides hundreds of millions in 
annual revenues to businesses, schools, and the communities in some of the most 
impoverished counties in the country. s The removal of these revenues from some of the 
poorest communities in the nation is unconscionable. These families, farms, schools and 
businesses have nowhere to turn for replacement income. The loss of the White Bluff 

1 See Arkansas Electric Cooperative Corporation Annual Report 2015 (received by the Arkansas PSC on 
April29, 2016), available at http:/ jwww.apscservices.info/RcvdDocs/3_1_05022016_1_Lpdf (calculated 
by dividing the net revenue by the number of kilowatt hours). 
2 Michael Pakko, Personal Income- 2015Q4, ARKANSASECONOMIST.COM (March 24, 2016) (citing U.S. 
Bureau of Economic Analysis). 
3 2015 American Community 1-Year Prr.til•'" 

www.CENsus.Gov. Arkansas as the second state, after Lottisi<:ma, 
citizens below the nrnm>'i-u 

4 Arkansas Demographics of Poor Children, National Center for Children in Poverty, www.NCCP.ORG (last 
updated April 6, 2016) (state data calculated using the 2010-2014 American Community Survey, 
representing information from 2014). 
s Willlie Lee Brooks, Jr., What is the Economic Impact of the White Bluff Electric Power Plant? (May 30, 
2014), available at www.arkleg.state.ar.us (accessible via google searching "Economic Impact Study of 
White Bluff'). 
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plant more than two decades early would have devastating impacts on this region and a 
large portion of Arkansas, particularly the members AECC serves. 

AECC respectfu lly requests that EPA reconsider and grant an immediate 
administrative stay of a number of the requirements imposed on White Bluff and 
Independence. Specifically, AECC requests EPA reconsider and administratively stay the 
(1) best available retrofit technology (BART) requirements related to sulfur dioxide (S02) 
emission control equipment at W bite Bluff, (2) 18 -month compliance deadline for 
installation of oxides of nitrogen (NOx) controls at these units, (3) NOx limit that applies 
at low loads and the three-hour averaging period for NOx compliance, and (4) imposition 
of reasonable progress controls on Independence. 

With respect to the request for stay, any costs of compliance for AECC are passed 
directly to AECC's members , who in turn pass them along to their members -many of 
whom are a lready struggling financially. These expenditures would be wholly 
unnecessary if AECC's legal challenges to the FI Pare successful. Not only does justice 
require a stay of the FIP, but these legal challenges are based on sound legal principles 
and are likely to succeed on the merits, and making a stay is in the publi c interest and 
necessary to prev ent irreparable harm to AECC and its me mbers. In contrast, no 
significant harm will result to either EPA o r the public from a stay of the FIP, given that 
the emission reductions and resulting visibility improvements contemplated under the 
Final FIP will be incremental at best. 6 

II. Request for Reconsideration 

The Clean Air Act requires the Administrator of EPA to grant reconsideration of a 
proceeding if a petitioner "can demonstrate ... it was impracticable to raise [an] 
objection" to a final action within the time for public comment or if "the grounds for st.eh 
objection arose after the period for public comment (but within the time specified for 
judicial review) and if such objection is of central relevance to the outcome of the rule." 
42 U.S.C. § 7607(d)(7)(B). As demonstrated below, EPA must grant reconsid eration of 
the Final FIP, because the FIP is riddled with clear errors and EPA failed to provide 
adequate notice and opportunity to comment on requirements that are of central 
relevance to the Final FIP. 

A. The 18 -month compiiance deadiine for instaiiation o f iow-NOx 
burners and separated overfire air ( LNB/SOFA) was decided 
without due process and is arbitrary and capricious. 

The Final FIP changed the timeframe for NOx burners' installation on five units 
from 3 years to 18 months without allowing the interested parties a ny opportunity to 
comment.7 This requirement is not a logical outgrowth of the proposed FIP, and such a 
tight compliance timeframe is both extremely difficult -if not impossible -to meet and 

6 81 Fed. Reg. at 66386. 
7 81 Fed. Reg. at 66344, 66358. In the proposed FIP, EPA invited public comment on the appropriateness 
of the proposed compliance dates for emission limits of Domtar Ashdown Power Boiler No. 2. only. So 
Fed. Reg. 18988 ("We are proposing to require compliance with the emission limit no later than 3 years 
from the effective date of the final rule, and are inviting public comment on the appropriateness of this 
compliance date.") EPA did not invite comments on other proposed compliance dates for any other units. 
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unprecedented. In fact, upon review of other Regional Haze Rule FIPs issued by EPA, 
AECC believes that t he Arkansas Final FIP is the first time EPA has ever issued a FIP 
requiring a compliance date ofless than 3 years to install LNB/SOFA. 

In the 2015 Proposed FIP, published at 8o Fed. Reg. 18944, EPA proposed to 
require installation and operation of LNB I SOFA on the W hite Bluff and Independence 
units "no later than 3 years from the effective date of the final rule, consistent with [its] 
regional haze regulations." a EPA justified this proposal, stating "as is generally the case 
for installation ofNOx controls on EGUs, we expect that 3 years from the date of our final 
action would be sufficient time for Independence to install and operate LNB/SOFA 
controls at Units 1 and 2 and to comply with the associated emission limits."9 Moreover, 
in the Final FIP, EPA stated thatto determine what is "as expeditiously as practicable" for 
installation and operation of a control technology, "the states and EPA usually consider 
the amount of time it generally takes to install and operate that type of technology at 
similar sources and the compliance dates that have been required for the installation and 
operation of the same type of control technology at similar sources in other regional haze 
actions."10 

Directly contrary to EPA's own statements in the Proposed FIP and the Final FIP, 
EPA finalized an 18 -month compliance deadline for White Bluff and Independence to 
install LNB/SOFA on five units based on comments from environmental groups stating 
that LNB/SOFA could be installed in six to eight months. 11 EPA agreed with the 
environmental groups with no further explanation and imposed the 18 -month deadline, 
as opposed to its own proposed 3-year compliance period. 

For LNB/SOFA, three years is generally considered the time required for 
installation. For Arkansas specifically, AECC agrees the three -year time frame is "as 
expeditious as practicable," especially considering there are four units at White Bluff and 
Independence within the same regional transmission organization system that would be 
affected by outages during the period. 

In any case, EPA's newly-imposed 18-month requirement is not feasible. 
Accelerated construction schedules would be required at additional expense to AECC's 
members. Outages to install the controls could not be optimally scheduled to minimize 
the cost of replacement energy and could also compromise system reliability . In short, 
the lack of due process in EPA's requested comment on 3 years, to an imposition of an 18 
month deadline requires EPA to re consider its unprecedented and impracticable 
compliance deadline. 

s So Fed. Reg. at 1S975. 
9 So Fed. Reg. at 1S996. 
10 S1 Fed. Reg. at 66376-77. 
11 S1 Fed. Reg. at 66342. 

4 

ED_001237 _00001259-00004 



EPA-HQ-2017-010177 Production Set #2 

B. The NOx emission limits for White Bluff and Independence are 
not a logical outgrowth of the proposed rule and parties did not 
have a meaningful opportunity to comment. 

In addition to EPA's failure to provide an opportunity to comment on the 
compliance date, EPA also failed to allow an opportunity to comment on the rolling 3 
hour average limit when the units operate below so percent capacity. 

In its proposed FIP, EPA proposed a NOx BART emission limit of o.1slbjMMBtu 
on a 30 -boiler-operating day rolling average based on the installation and operation of 
LNB/SOFA with a 3-year compliance deadlineP Although EPA did not specifically solicit 
comments on this proposal, Entergy proposed a rolling 30 -boiler-operating day average 
emission rate of 1,342.slb NOxjhr at each coa 1-fired unit at White Bluff and 
Independence to address the potential for a higher NOx emission rate at operating rates 
of less than so% of unit capacityJ-3 And, in the alternative, Entergy suggested a bifurcated 
emission limit a limit of 1,342.slb NOxjhr, based on a rolling 30 -boiler operating day 
average for all unit operation (o -100% of capacity), and a limit of 0.1slb NOx/MMBtu, 
based on a rolling 30-boiler operating day average, to include only those hours for which 
the unit was dispatched at so% or greater of maximum capacity.14 

The Final FIP requires the units at White Bluff and Independence to each meet 
NOx emission limits of o.15lb/MMBtu on a rolling 30-boiler operating day basis at loads 
of so-100 percent of maximum heat input rating and a rolling 3-hour average limit of 671 
lbjhr at loads ofless than so percent of maximum heat input rating. 15 These emission 
limits, which must be met be ginning April27, 2018, are based on the installation of 
LNB/SOFA on each unit. 16 It cannot be said that the Final FIP's averaging period and 
emission limits are a logical outgrowth of the proposed rule, as EPA suggests. 17 For the 
reasons explained in Ent ergy's Petition, these limits and averaging periods are 
unworkable for low-load operation and will result in exceedances of the limit. 18 

The Final FIP's averaging period and limits are arbitrary and capricious, 
unprecedented, and exceed the bounds of a" logical outgrowth" of the proposed FIP. As 
it stands, the Final FIP is "in violation of the procedures mandated by the notice and 
comment provisions of the AP A." Am. Fed 'n of Labor & Cong. of Indus. Organizations v. 
Donovan, 7S7 F.2d 330,340 (D.C. Cir. 198s). Thus, EPA must revise the averaging time 
to a 30 -boiler-operating day period and the limit to the achievable value specified in the 
Entergy Petition to allow the unavoidable NOxspikes that occur during start-ups and load 
changes to level off over the averaging period, which results in a limit that is possible to 
achieve. 

12 So Fed. Reg. at 18970, 18997. 
13 Entergy Arkansas, Inc. Comments on the Proposed Regional Haze and Interstate Visibility Report 
Federal Implementation Plan for Arkansas, Docket No. EPA-Ro6-0AR-2015-0189 (Aug. 7, 2015), at 51-
52. 
14 Jd. 
15 40 C.F.R. §§ 52.173(c)(6)-(8); 81 Fed. Reg. at 66344 
16 81 Fed. Reg. at 66344. 
17 81 Fed. Reg. at 66344. 
18 See Entergy Petition. 
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C. Independence should not have been included in the Final FIP. 

AECC believes that the intent of the Regional Haze Rule is to place primary 
emphasis during the fi rst planning period on BART -eligible units and the secondary 
emphasis on units that are not BART-eligible only if the state was not meeting its visibility 
goals. Arkansas is meeting its visibility goals and, therefore, units that are not BART 
eligible should not be addressed during the first planning period. 

Arkansas is meeting its visibility goals. Plus, EPA agrees that Independence is not 
a BART -eligible unit .19 Therefore, Independence should be excluded from the first 
regional haze planning period as controls are not required at this time. EPA did not 
appropriately analyze which sources, if any, should be controlled for reasonable progress 
on visibility and did not follow the procedures it has regularly used in other regional haze 
FIPs. Further, emissi on limits on Independence during the first planning period are 
unnecessary to demonstrate reasonable progress as Arkansas already is below the glide 
path for the first planning period. In short, it is an impermissible overreach to include 
Independence. 

In its Final FIP, EPA claimed that it began its reasonable progress analysis by 
determining "whether additional controls on Arkansas sources are necessary to make 
reasonable progress in the first regional haze planning period." 20 The EPA's analysis is 
flawed and unprecedented, given that the proposed emission limits for Independence, as 
well as other sources in Arkansas, are not necessary to achieve reasonable progress for 
background visibility .21 The CAA requires regional haze implementation plans to 
determine whether reductions in a source's emissions armecessary to achieve reasonable 
progress for the planning period under consideration. 42 U.S. C. § 7491(b)(2). Moreover, 
""neither the Clean Air Act nor the Regional Haze Rule requires source -specific analysis 
in the determination of reasonable progress goals." Texas v. EPA, 829 F.3d 405, 428 Csth 
Cir. 2016) (quoting Wildearth Guardians v. EPA, 770 F.3d 919, 944 (1oth Cir. 2014)). 

According to the IMPROVE monitoring data submitted by EAI,22 Caney Creek and 
Upper Buffalo already are meeting the EPA's proposed RPGs and Arkansas' RPGs and 
that visibility impairment continues to trend downward. Because Arkansas' Class I areas 
already surpassed the RPGs and the URP goals, reasonable progress controls during the 
first planning period are not necessary to ensure reasonable progress towards the natural 
visibility goals, as stated in 42 U.S.C. § 7941(b)(2). 

Essentially, it appears that, for certain regional haze SIPs and FIPs, EPA deemed a 
control to be "reasonable" if it is "cost -effective."2 3 This is concerning because it does not 

19 81 Fed Reg. at 66336, 66350. 
20 81 Fed. Reg. at 66350. 
21 Entergy submitted IMPROVE data that further confirms that visibility in the two Arkansas Class I 
areas are already better than the RPGs that EPA finalized for the areas. See Entergy Petition. 
22 Entergy Arkansas Inc., Supplemental Comments on the Proposed Regional Haze and Interstate 
Visibility Transport Federal Implementation Plan for Arkansas, Docket No. EPA-Ro6-0AR-2015-0189 
(submitted on Aug. 8 2016). ADEQ also submitted data showing that Caney Creek and Upper Buffalo will 
be below the glide path in 2018. State of Arkansas, State Implementation Plan Review for the Five-Year 
Regional Haze Progress Report, at 55-56 (May 2015). 
2 3 81 Fed. Reg. at 66353. 
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consider the costs in relation to visibility improvement or lack thereof. The Final FIP 
requires controls on Independence because it alleges the plant is "a significant source of 
S02 and NOx" and controls would be cost-effective. Whether or not a plant is a significant 
source of visibility impairing pollutants is not a statutory factor that states must consider 
in evaluating reasonable progress controls and neither is cost -effectiveness a statutory 
standard that allows EPA to exceed its jurisdiction. 

Specifically, EPA's assertion that Independence warrants additional controls relies 
entirely on the Agency's claim that the controls would be cost -effective, on a dollar per 
ton basis. 2 4 EPA gave no consideration to whether the controls and resulting emissions 
reductions would actually improve visibility in any Class I areas and, in fact, recognized 
that controls would not be necessary for Arkansas Class I areas to meet their URPs.2s The 
absurd result is that EPA is proposing that a public utility and its customers be required 
to invest more than $1 billion in power plant controls that would have negligible, if any, 
impacts on visibility in any Class I areas when such measures are unnecessary for 
Arkansas to achieve its reasonable progress goals. Such a jurisdictional overstep is not 
legally permissible and should be reconsidered. 

III. Request for Administrative Stay 

The legal standard for an administrative stay is broader than the standard for a 
judicial stay. The Clean Air Act provides that EPA may grant a stay if the agency has 
decided to reconsider the rule. 42 U.S.C. § 7607(d)(7)(B). Under the Administrative 
Procedures Act, EPA has authority to stay the requirements of a FIP when "justice so 
requires ... pending judicial review." 5 U.S.C. § 705. No other conditions are imposed on 
the Agency's authority to issue a stay. AECC respectfully requests that EPA stay the Final 
FIP, specifically§§ 52.173(c)(6) -(8) and§§ 52.173(c)(24) -(26). A s this section 
demonstrates, a stay of the FIP would prevent harms to AECC and its member-owners 
and will not negatively affect visibility. In addition, a stay will permitwell-justified further 
consideration of the Final FIP. 

Absent an administrative stay AECC and other petitioners will suffer various forms 
of irreparable injury, harming AECC members and impairing Arkansas' economy. 
Moreover, the costs imposed by the Final FI P on electric generation capacity within 
Arkansas are substantial. The Final FIP will impose approximately $2 billion in costs, 
and no discernible benefit will accrue during the relevant implementation period covered 
by the SIP submittal under review, whi ch ends in 2018. Owner/operators of five coal-
fired units within Arkansas are required to install scrubbers by October 2021 and 
LNB/SOFA by April 2018. These costs will likely challenge the economic viability of these 
units, and it is possible that some of the units will shut down rather than incur the costs 
of installing the required controls causing additional costs in the form of replacement 
power. 

Installing dry scrubbers on all four units would be a massive undertaking and an 
extreme financial and technological hardship for AECC. This work would have to begin 
immediately, as the process requirES the entirety of the five years allotted in the Final FIP. 

2 4 Id. 
2 5 So Fed. Reg. at 18,992. 
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Of the $2.1 billion that Entergy estimates it would spend for scrubbers on White Bluff and 
Independence AECC is financially responsible for 35% of the total cost- or approximately 
$700 million. Based on Entergy's estimates, AECC would need to spend $9million within 
the first six months, and $31million within first12 months, $84million within 18 months, 
and $156 million within 24 months. These estimates do not include the costs for 
LNB/SOFA which are required to be installed by April2018. 

If Entergy decides to deactivate the units, then AECC must procure replacement 
power. This would consist of designing, gaining regulatory approval for, constructing, 
and making operational a new alternative generating unit. Depending on the site that is 
selected for the new units, rights-of-way will likely need to be obtained. Transmission -
both electrical and gas - would need to be planned and built to connect the new units to 
the grid. Specifically, to construct replacement generation as quickly as possible, AECC 
must select a location, prepare and submit environmental permit applications, prepar e 
requests for proposals, select vendors, and received Arkansas Public Service Commission 
approval. 

Accordingly, in order to meet the October 2021 deadline, planning must begin 
immediately to limit, as much as possible, the duration of member exposure to market 
prices. In the meantime, even maintaining reliability through the purchase of power 
would require AECC to accelerate planned transmission projects which would only drive 
up the costs of those projects. 

If all four units are shut down in October o f 2021, AECC would need to add an 
estimated 500 megawatts of firm generation capacity. Estimates of the cost of this new 
replacement generation would be approximately $490 million. The levelized investment 
recovery costs of this generation capacity to AE CC' s member cooperatives would be 
approximately $34 million annually. AECC would also need to add an estimated 
additional 250 megawatts of replacement generation capacity by year 2026. This would 
require a further investment of approximately $245 million - or a further increase of 
approximately $17 million annually to AECC's members. 

The Supreme Court has declared that "[ o ]ne would not say that it is even rational . 
. . to impose billions of dollars in economic costs in return for a few dollars in health or 
environmental benefits." Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015)Moreover, courts 
have often issued stays to similarly situated petitioners challenging other FIPs. See, e.g., 
Texas v. United States EPA, 829 F.3d 405,424 (5th Cir. 2016) (staying implementation 
of Texas FIP imposing over $2 billion in costs); Oklahoma v. EPA, 723 F.3d at 1206-07 
(staying implementation of rule imposing $1.2 billion in costs). 

In addition to the harm that will result absent a stay, AECC has a strong likelihood 
of success in establishing that EPA exceeded its statutory authority by imposing emission 
controls that will not affect the reasonable progress goal s covered by the first round of 
implementation plans. State implementation plans must be designed to achieve the 
reasonable progress goals for the period covered by the plan, i.e. the December 2007 to 
July 31,2018 period. Texas v. United States EPA , 829 F .3d at 429. When Arkansas 
submitted its plan in 2008, the regulations in effect required states "to set the emissions 
controls necessary to achieve the reasonable progress goal for 2018." I d. (stating that 
courts assess agency actions according to the effa::tive statutes and regulations at the time 
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of the relevant activity) (citing Caring Hearts Personal Home Servs., Inc. v. Burwe/l824 
F.3d 968, 971 (1oth Cir. 2016)). 

In its Final FIP, EPA stated: 

In this instance, we are taking final action on the Arkansas Regional Haze 
FIP 9 years after the state's initial SIP submission was due. As a result, only 
some of the control measures that we have determined are necessary to 
satisfy the BART and reasonable progress requirements will be installed by 
the end of 2018. Some controls will not be installed until 2021. 26 

Measures that would be implemente d at the end of or after the 2018 period are not 
appropriate for inclusion in a FIP that is purportedly filling a gap in the 2008 SIP revision 
covering a period to end in 2018. The regional haze planning process requires "control 
strategies to cover an initial implementation period extending to the year, 2018, with a 
reassessment and revision of those strategies, as appropriate, every 10 years." 2 7 Thus, it 
is improper for EPA to prescribe controls that are not required until the end of the first 
planning period, or thereafter, given that such con trois will not affect the reasonable 
progress goal for the first implementation period. Even if such controls were determined 
appropriate for this planning period, the 18 -month compliance date is unjustifiable, was 
implemented without allowing interested p arties an opportunity to comment in 
contravention of due process, and materially deviates from other FIP compliance dates. 

As demonstrated above, a stay is in the public interest and necessar y to prevent 
irreparable harm to AECC and its members. In contrast, no significant harm will result to 
either EPA or the public from a stay of the Final FIP, given that Arkansas already is below 
the glide path and many of the emission reductions and resulting visibility improvements 
contemplated under the Final FIP will be incremental at best. 28 Thus, EPA should grant 
AECC's stay request. 

IV. Conclusion 

For the foregoing reasons, and the reasons set forth in Entergy's Petition, EPA 
should grant AECC's petition for reconsideration and administrative stay of the Final FP. 

26 81 Fed. Reg. at 66410. 
2 7 64 Fed. Reg. at 35,734. 
2s 81 Fed. Reg. at 66386. 

Respectfully submitted, 
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In re: 

BEFORE THE UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

EPA Docket No. 

Promulgation of Air Quality 
Implementation Plans; State 

) 
) 
) 
) 
) 
) 
) 

EPA-R06-0AR-2015-0189 

of Arkansas; Regional Haze and 
Interstate Visibility Transport 
Federal Implementation Plan 

Petition for Reconsideration and Request for Stay of Entergy Arkansas Inc., et al., of the 
Promulgation of Air Quality Implementation Plans; State of Arkansas; Regional Haze and 

Interstate Visibility Transport Federal Implementation Plan 

Entergy Arkansas Inc. ("EAI"), Entergy Mississippi Inc. ("EMI"), and Entergy Power, 
LLC (collectively "Entergy") respectfully submit this petition for reconsideration and request for 
stay ("Petition") of the U.S. Environmental Protection Agency's ("EPA" or "Agency") final 
"Promulgation of Air Quality Implementation Plans; State of Arkansas; Regional Haze and 
Interstate Visibility Transport Federal Implementation Plan" ("Final FIP"). 1 As discussed 
below, Entergy requests that EPA reconsider and stay elements of the Final FIP that relate to 
Entergy's White Bluff and Independence plants. To avoid the significant, irreparable harms that 
already have begun to occur, Entergy respectfully requests that EPA take action on this Petition 
by February 1, 2017. The administrative stay requested by Entergy would not cause adverse 
visibility impacts in Arkansas' Class I areas. 

I. INTRODUCTION AND SUMMARY 

The Final FIP affects four coal-fired electric generating units owned by Entergy: two at 
the \Vhite Bluff Electric Power Plant ("\Vhite Bluff") and t\vo at the Independence Steam 
Electric Station ("Independence"), which will impose costs on Entergy, its co-owners and its 
customers of approximately $2 billion for minimal visibility benefits. Specifically, the Final FIP 
requires each coal-fired unit at White Bluff and Independence to meet a sulfur dioxide ("S02") 

emission limit of 0.06 lb/MMBtu by October 27, 2021. 2 This emission limit is based on the 
installation of a dry scrubber (flue gas desulfurization ("FGD") technology) on each unit. The 
Final FIP also will require each coal-fired unit to meet a nitrogen oxides ("NOx") emission limit 
of 0.15 lb/MMBtu on a rolling 30-boiler operating day basis at loads of 50-100 percent of 
maximum heat input rating, and a rolling 3-hour average limit of 671 lb/hr at loads of less than 
50 percent of maximum heat input rating. 3 These emission limits, which must be met beginning 

1 81 Fed. Reg. 66,332 (Sept. 27, 2016). 
2 Id. at 66,339, 66,416, 66,420. 
3 Id. at 66,416-17. 

1 

ED_001237_00001252-00001 



EPA-HQ-2017-010177 Production Set #2 

April 27, 2018, are based on the installation of low-NOx burners and separated overfire air 
("LNB/SOF A") on each unit. 

The Petition must be granted because EPA failed to provide adequate notice and 
opportunity to comment on significant, burdensome requirements in the Final FIP that affect the 
requirements imposed on Entergy's units, are of central relevance to the outcome of the Final 
FIP, and are not logical outgrowths of the proposed rule ("Proposed FIP"). 4 Additionally, the 
Final FIP contains clear errors that must be corrected. These administrative shortcomings 
demand reconsideration and a stay of key elements of the Final FIP. Specifically, Entergy 
requests that EPA reconsider the following: 

the imposition of reasonable progress controls on Independence; 
EPA's determination that dry FGD technology constitutes best available retrofit 
technology ("BART") for White Bluff for S02 emissions; 
the 18-month deadline for installation ofNOx controls at White Bluff and Independence; 
the adoption of source-specific NOx BART in lieu of reliance on the emissions 
reductions resulting from implementation of the Cross-State Air Pollution Rule 
("CSAPR"); 5 and 
the NOx limit and three-hour averaging period for NOx compliance that applies when 
units at White Bluff and Independence operate at low loads. 

A stay of certain requirements in the Final FIP is necessary because justice so requires 
and to avoid irreparable harm to Entergy and its co-owners, customers, and communities while 
EPA reconsiders the Final FIP, and while the U.S. Court of Appeals for the Eighth Circuit 
("Eighth Circuit") considers Entergy's petition for review of those requirements. fi The pollution 
controls at White Bluff and Independence required by the Final FIP would cost approximately $2 
billion to design, permit, purchase, and install. Absent a stay, Entergy will be forced to make a 
costly Hobson's choice: (1) commence designing, permitting, purchasing, and installing the 
required controls immediately; or (2) commence planning to decommission White Bluff and 
Independence by the Final FIP compliance deadline in 2021. Either course of action causes 
irreparable harm. The first option would require Entergy to expend $150 million or more just 
within the next 18 months that could be rendered entirely unnecessary by a grant of 
reconsideration. The second option would require an array of costly steps planning for 
decorr1n1issioning the units and would ultimately lead to a host of significant harms to Entergy 
and its co-owners, customers, and local economies. Furthermore, Entergy could not avoid these 
harms by changing course at a later date, because it will either already have expended multiple 
millions of dollars on equipment that will serve no purpose (if it initially selected the first 
option), or it will be too late to install the controls in time to meet the deadline (if it initially 
selected the second option). 

4 80 Fed. Reg. 18,944 (Apr. 8, 2015). 
5 See Petition for Reconsideration and Request for Administrative Stay of Arkansas Department of Environmental 
Quality, at 5-8 (Nov. 22, 2016) (hereinafter "ADEQ Petition"). 
6 Specifically, Entergy seeks a stay of 40 C.F.R. §§ 52.173(c)(6)-(8) with respect to White Bluff and 
§§ 52.173( c )(24)-(26) with respect to Independence. 
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A stay would avoid irreparable harm yet would have no adverse impact on visibility in 
either Arkansas Class I area, as monitoring data show that current visibility already is better than 
the reasonable progress goals ("RPGs") established by EPA for this implementation period and 
that visibility in the Class I areas continues to improve. 

Immediate action on this Petition is urgently needed to avoid the harms described herein. 
Therefore, Entergy respectfully requests that EPA take action in response to this Petition by 
February 1, 2017. In the absence of a grant of reconsideration and stay by that time, Entergy will 
consider the Petition to be denied, unless the parties have jointly agreed to a longer period of 
time for EPA to take action on the Petition. 

II. DESCRIPTION OF PETITIONERS 

EAI is an electric utility engaged primarily in the generation, purchase, transmission, 
distribution and sale of electricity in portions of Arkansas. EAI provides electrical utility service 
to approximately 712,000 electric customers, deriving 81 percent of its operating revenues from 
electric customers in 2015. EAI owns portions of White Bluff and Independence and operates 
both plants. EAI is a regulated utility company subject to the rate and general operating 
jurisdiction of the Arkansas Public Service Commission ("APSC") and the Federal Energy 
Regulatory Commission ("FERC"). All of the common stock of EAI is owned by Entergy 
Corporation. 

EMI is an electric utility engaged primarily in the generation, purchase, transmission, 
distribution and sale of electricity in portions of Mississippi, and is a co-owner of Independence. 
EMI provides electrical utility service to approximately 447,000 electric customers, deriving 89 
percent of its operating revenues from electric customers in 2015. EMI is a regulated utility 
company subject to the rate and general operating jurisdiction of the Mississippi Public Service 
Commission and FERC. All of the common stock of EMI is owned by Entergy Corporation. 

Entergy Power, LLC is an electric utility company that sells electric energy at wholesale 
and is a co-owner of Independence. Its principal business office is located in Little Rock, 
Arkansas. Entergy Power, LLC is an indirect wholly owned subsidiary of Entergy Corporation. 

III. REQUEST FOR RECONSIDERATION 

A. Reconsideration Is Required Under Clean Air Act Section 307(d)(7)(B). 

EPA must grant reconsideration of a final action when a petitioner "can demonstrate to 
the Administrator that it was impracticable to raise [an] objection [during the period for public 
comment] or if the grounds for such objection arose after the period for public comment (but 
within the time specified for judicial review) and if such objection is of central relevance to the 
outcome of the rule."7 In such a situation, reconsideration is mandatory, as the Clean Air Act 
("CAA'') commands that EPA "shall convene a proceeding for reconsideration of the rule and 
provide the same procedural rights as would have been afforded had the information been 
available at the time the rule was proposed." 8 EPA must grant this Petition because 

7 42 U.S.C. § 7607(d)(7)(B). 
8 I d. (emphasis added). 
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(1) Entergy's objections are to actions EPA took in the Final FIP, or developments since the 
comment period closed, and thus could not have been raised during the comment period on the 
Proposed FIP; (2) the objections arose during the period for judicial review; and (3) the 
objections are of central relevance to the outcome of this rulemaking. 

Reconsideration also is appropriate to correct clear errors, as the CAA provides for 
judicial invalidation of rules if errors are "so serious and related to matters of such central 
relevance to the rule that there is a substantial likelihood that the rule would have been 
significantly changed if such errors had not been made."9 EPA should grant this Petition to 
address serious errors that are of central relevance to the Final FIP. 

B. EPA Should Reassess its Imposition of Reasonable Progress Controls on 
Independence in Light of More Recent Air Quality Data and Corrected 
Contribution Data. 

Data that became available after the close of the public comment period on the Proposed 
FIP confirm that reasonable progress controls on Independence for the first planning period are 
wholly unnecessary. Additionally, EPA's reasonable progress analysis relies on a false 
characterization of Independence's contribution to visibility impairment in Class I areas. EPA 
should reconsider the Final FIP and the controls on Independence in light of more recent air 
quality data, as \Vell as corrected data regarding Independence's contribution to visibility 
impairment. 

According to Interagency Monitoring of Protected Visual Environments ("IMPROVE") 
monitoring data for 2015, which became available subsequent to the close of the comment 
period, visibility continues to improve at a greater rate than the uniform rate of progress ("URP") 
in the Caney Creek Wilderness Area ("Caney Creek") and the Upper Buffalo Wilderness Area 
("Upper Buffalo"). 10 In addition, the recent IMPROVE data further confirm that visibility in the 
two Arkansas Class I areas already is better than the RPGs that EPA finalized for the areas. EPA 
set the RPGs for the 20 percent worst days at 22.4 7 deciviews ("dv") for Caney Creek and at 
22.51 dv for Upper Buffalo. 11 The recent IMPROVE data for both Class I areas demonstrate that 
monitored visibility impairment in the areas already is well below EPA's RPGs, as well as 
Arkansas' RPGs, and that visibility impairment is continuing to trend downward. 12 Given that 
Caney Creek and Upper Buffalo already have surpassed the URP goals, Arkansas' RPGs, and 
EPA's final RPGs for the first planning period, reasonable progress controls during the first 
planning period are not "necessary" to ensure reasonable progress towards the natural visibility 
goal. 13 There is simply no standard of reasonable progress that necessitates controls on 

9 42 U.S.C. § 7607(d)(8). 
10 Assessment of Recent Class I Area IMPROVE Monitoring Data prepared by Trinity Consultants, Inc., at 3 (Aug. 
8, 2016, updated Nov. 15, 2016)(hereinafter"Trinity Report") (attached as Exhibit A). 
11 81 Fed. Reg. at 66,354. 
12 Trinity Report at 3. Actual visibility impairment at Caney Creek in 2015 was 20.41 dv, below Arkansas' RPG of 
22.48 dv and EPA's final RPG of22.47. Actual visibility impairment at Upper Buffalo in 2015 was 19.96 dv, below 
Arkansas' RPG of22.52 and EPA's final RPG of22.51. Id. 
13 See 42 U.S.C. § 7491(b)(2) (requiring regional haze implementation plans to contain measures "necessary to make 
reasonable progress toward meeting the national goal"). 
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Independence for this planning period, especially in light of the fact that the Regional Haze 
Program is designed to achieve its goals over a long horizon- by 2064. 

EPA also should reconsider the need for NOx controls on Independence based on a 
corrected understanding of the plant's contribution to visibility impairment. In the Final FIP, 
EPA justified the need for NOx controls on Independence based on a false characterization of the 
plant's contribution to visibility impairment. EPA stated that, "Entergy's CAMx modeling 
shows that nitrate from Independence is responsible for 30 - 40% of the visibility impairment in 
Arkansas' Class I areas on 2 of the 20% worst days." 14 This statement is false and must be 
corrected. EPA's statement indicates that on two of the 20 percent worst days, 30-40 percent of 
all impairment at Arkansas' Class I areas is due to nitrates derived from NOx emissions from 
Independence. In reality, 30-40 percent of the impairment on these days that is due to nitrates is 
attributable to Independence. But nitrates are a minute portion of visibility impairment at 
Arkansas' two Class I areas. The average total nitrate contribution from Independence to 
visibility impairment on these days is only 0.02 percent at Upper Buffalo and 0.03 percent at 
Caney Creek. Thus, the actual contribution is over three orders of magnitude less than EPA 
stated. 

Entergy had no opportunity to comment on this mischaracterization of Independence's 
nitrate contribution to visibility impairment, which is of central relevance to the outcome of the 
rule. EPA should correct this mischaracterization and clearly acknowledge that the contribution 
oflndependence to visibility impairment in Arkansas' Class I areas is almost meaningless. 

In sum, EPA should reconsider the necessity of reasonable progress controls for 
Independence in light of the recent IMPROVE monitoring data as well as a corrected assessment 
of Independence's contribution to visibility impairment in Arkansas' Class I areas. 

C. The S02 BART Determination in the Final FIP for White Bluff Failed to 
Consider Critical Information. 

1. EPA materially misunderstood Entergy's comments regarding EPA's 
proposed S02 BART determination for White Bluff. 

The Final FIP imposes S02 limits on White Bluff Units 1 and 2 premised on the 
installation of dry FGD, which EPA found to be cost-effective based on a 30-year amortization 
period. 15 EPA failed to consider Entergy's proposal to cease combusting coal in 2027 and 2028, 
which would limit the remaining useful coal-fired lives of the units and significantly alter the 
cost-effectiveness of S02 controls. 16 Entergy had no notice of or opportunity to timely comment 

14 81 Fed. Reg. at 66,359. 
15 Id. at 66,335, 66,360. 
16 Entergy Arkansas Inc. Comments on the Proposed Regional Haze and Interstate Visibility Transport Federal 
Implementation Plan for Arkansas, at 5 (Aug. 7, 2015) (Docket ID No. EPA-R06-0AR-2015-0189-0153) 
(hereinafter "EAI Comments") (attached as Exhibit B). 
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on EPA's failure, which was only evident in the Final FIP and EPA's associated Response to 
Comments. 17 

In the Final FIP, EPA unreasonably mischaracterized Entergy's White Bluff proposal, 
resulting in the Agency's failure to properly determine BART for White Bluff Units 1 and 2. 
EPA acknowledged that a binding requirement to cease combustion of coal at White Bluff would 
limit the remaining useful lives of Units 1 and 2 for the purpose of evaluating S02 controls, but 
mistakenly assumed that Entergy had not offered such a proposal. EPA explained, "IfEntergy's 
alternative proposal had included accepting a binding requirement to bum only natural gas at 
White Bluff Units 1 and 2 after coal combustion ceases, or a binding requirement to completely 
shut down the units, then we would agree that it would be appropriate to assume that S02 

emissions from White Bluffwill be zero beginning in 2027/2028." 18 However, contrary to EPA's 
assertion, Entergy explicitly made such a commitment in its comments on the Proposed FIP: 

As part of a multi-unit plan to improve visibility and to better manage its 
generation assets for reliability and costs, Entergy proposes to cease burning coal 
at White Bluff Units 1 and 2 by 2027 and 2028, one unit per year, and is prepared 
to take an enforceable commitment to that effect. 19 

EPA's conclusion that Entergy "does not propose ... adopting a binding requirement to 
burn only natural gas or completely shut do\x;n the units"20 is inexplicable in light of the plain 
language of Entergy's proposal. Because EPA determined that a binding requirement to cease 
burning coal would allow the Agency to assume that S02 emissions would be zero subsequent to 
the cessation of coal combustion, EPA must reconsider the S02 BART determination for White 
Bluff. Failure to do so is unreasonable and arbitrary and capricious. 

EPA also asserted that Entergy's proposal to cease using coal at White Bluff appeared 
tied to EPA's acceptance of Entergy's separately proposed emission limits for Independence. 21 

That assertion is incorrect. Nowhere in its comments did Entergy claim that its acceptance of a 
binding requirement to cease burning coal at White BluffUnits 1 and 2 was contingent on EPA's 
agreement to the emission limits that Entergy was proposing for Independence. Although 
Entergy proposed an approach addressing all four coal-fired units at White Bluff and 
Independence and provided modeling of its proposal demonstrating that its approach would 
achieve virtually the same visibility benefits as EPA's Proposed FIP for significantly less cost, 22 

Entergy did not indicate that its proposed emission limits for Independence were a necessary 
element of its White Bluff proposal. In fact, in its comments, Entergy explicitly stated that the 

17 81 Fed. Reg. at 66,335, 66,360; Response to Comments for the Federal Register Notice for the State of Arkansas; 
Regional Haze and Interstate Visibility Transport Federal Implementation Plan, at 52-54 (Aug. 31, 2016) (Docket 
ID No. EPA-R06-0AR-2015-0189-0187). 
18 81 Fed. Reg. at 66,356-57 (emphasis added). 
19 EAI Comments at 5 (emphasis added). 
20 81 Fed. Reg. at 66,356. 
21 Id. at 66,358 ("Entergy's comments provide no indication that it is willing to accept a binding requirement to 
cease coal combustion at White Bluff by 2027/2028, unless we also accept the elements of its alternative proposal 
that are applicable to Independence as satisfying the reasonable progress requirements."). 
22 EAI Comments at 45-46. 
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interim emissions reductions it offered, which included the emission limits for Independence, 
were a complement to its proposal for White Bluff. 23 

2. EPA did not account for Entergy's proposal regarding the remaining 
useful life of White Bluff in analyzing S02 controls. 

Had EPA appropriately characterized Entergy's proposal for White Bluff, EPA would 
have used a shorter remaining useful life for White Bluff in its BART analysis. Proper 
accounting of remaining useful life is critical because, as EPA acknowledged in the Final FIP, "a 
shorter remaining useful life [at White Bluff Units 1 and 2] might result in a conclusion that dry 
scrubbers are not cost-effective .... " 24 Indeed, as explained in Entergy's comments, Entergy's 
proposal for White Bluff rendered EPA's proposed BART determination inapplicable, requiring 
EPA to undertake a new BART analysis to address the remaining useful coal-fired life of the 
units. 25 Because EPA's FGD cost-effectiveness analysis failed to take into account Entergy's 
proposed binding commitment to cease combusting coal at White Bluff, a failure on which 
Entergy could not previously have provided comment, EPA must reconsider this issue. In doing 
so, EPA also should reconsider the cost-effectiveness of dry scrubbers in light of the correct 
control cost information, as explained in the following section. 

3. Dry FGD is not cost-effective at White Bluff. 

EPA calculates that installing and operating dry FGD at White Bluff would cost $2,565 
per ton of S02 removed for Unit 1 and $2,421 per ton of S02 removed for Unit 2. 26 However, 
these cost estimates fail to account for Entergy's proposal, discussed above, regarding the 
remaining useful life of the units as well as data regarding the actual cost of controls. Had this 
information been properly considered, EPA should have estimated that the costs per ton of S02 
removed would range from approximately $7,100 to $8,000 per ton of S02 removed, which is 
patently not cost-effective. 27 

EPA's cost estimate failed to include over $495 million that Entergy will be required to 
incur to install dry FGD on the White Bluff units. 28 EPA rejected certain costs in the analysis 
prepared for Entergy by Sargent & Lundy because Entergy did not provide to EPA the 
underlying 2009 and 2013 Alstom quotes on which Sargent & Lundy's cost analysis relied. 29 

Because Entergy had no notice that EPA would require submission of these quotes, which 
contain non-public, highly confidential and proprietary information, to validate Entergy's cost 
analysis, Entergy is providing redacted versions of these quotes now. 30 The Alstom quotes 

23 Id. at 4 ("Entergy is prepared to offer meaningful interim emission reductions to complement its proposed 
commitment to cease coal-fired operations at White Bluff and assure that Arkansas remains on a path that is below 
the URP for the long term."). 
24 81 Fed. Reg. at 66,356. 
25 EAI Comments at 5. 
26 81 Fed. Reg. at 66,386. 
27 Memorandum from Sargent & Lundy (Nov. 18, 2016) (hereinafter "Sargent & Lundy Memo") (attached as 
Exhibit C). 
28 See Sargent & Lundy Memo at 2. 
29 81 Fed. Reg. at 66,383. 
30 2009 Alstom Report (attached as Exhibit D) and 2013 Alstom Report (attached as Exhibit E). These reports 
contain confidential business information. Non-pertinent infonnation has been redacted. 
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demonstrate that EPA improperly excluded extensive costs associated with "Balance of Plant" 
items, which are items not included in the FGD supplier's scope, but which are necessary to 
integrate the FGD system into the plant. 31 The quotes also demonstrate that EPA underestimated 
escalation by using the Chemical Engineering Plant Cost Indices ("CEPCI") instead of relying 
on more accurate information from the vendor. 

The more detailed and accurate cost analysis prepared by Sargent & Lundy, which 
includes costs improperly excluded by EPA and correctly predicts tons removed, estimates that 
dry FGD cost-effectiveness will range from approximately $7,100 to $8,000 per ton if the units 
cease combusting coal in 2027-2028. 32 Even if certain costs rejected by EPA were excluded in 
Sargent & Lundy's cost estimate (i.e., allowance for funds used during construction ("AFUDC"), 
escalation, and owner's costs), the cost-effectiveness of dry FGD at White Bluff would range 
from approximately $5,400 to $6,100 per ton. 33 Regardless of which estimate is used, these 
costs exceed those that EPA has previously rejected in other BART analyses and thus are too 
high to represent BART for the White Bluffunits. 34 As a result, dry FGD cannot constitute S02 

BART for White Bluff Units 1 and 2. Accordingly, EPA should reconsider the White Bluff S02 

BART. 

4. EPA must reconsider S02 BART for White Bluff even in the absence 
of a DSI analysis. 

In the Final FIP, EPA argues, for the first time, that it would be necessary to assess dry 
sorbent injection ("DSI") as an interim control if the White Bluff units cease to combust coal, 
and indicates that this lack of DSI analysis somehow negates EPA's obligation to conduct a 
reasonable BART analysis of dry FGD at the White Bluff units. Entergy did not have notice of 
or an opportunity to comment on this assertion, which is of central relevance to the Final FIP. 
The lack of a DSI analysis, which EPA had not previously requested, does not absolve EPA of 
its obligation to properly assess the cost-effectiveness of dry FGD. 

EPA explains in the Final FIP that "[b ]ecause Entergy has provided no analysis to 
demonstrate that there is no more effective interim S02 control that would constitute BART, the 
company's proposed strategy is not adequate to ensure that the BART requirements for White 
Bluff Units 1 and 2 will be met."35 EPA ties the lack of a DSI analysis to its determination that it 

31 Upon further review, Sargent & Lundy determined that costs associated with ductwork downstream of the booster 
fans were included in the Alstom quote. The updated cost estimates in this Petition remove these costs. Sargent & 
Lundy Memo at 2. 
32 Id. at 3. 
33 Id. 
34 EPA declined to impose dry FGD as BART in Arizona, where the average cost effectiveness was estimated to be 
$5,090/ton. Proposed Arizona Regional Haze FIP, 79 Fed. Reg. 9,317, 9,331-33 (Feb. 18, 2014); Final Arizona 
Regional Haze FIP, 79 Fed. Reg. 52,420, 52,436 (Sept. 3, 2014). In North Dakota, EPA approved the state's 
detennination that a cost effectiveness of $6,525 per ton was excessive for NOx controls and did not constitute 
BART. Proposed North Dakota FIP, 76 Fed. Reg. 58,570, 58,630 (Sept. 21, 2011); Final North Dakota Regional 
Haze FIP, 77 Fed. Reg. 20,894, 20,896 (Apr. 6, 2012). And, in Montana, EPA concluded that certain S02 controls 
with a cost effectiveness of $5,442/ton and $6,365/ton were not cost effective. Proposed Montana Regional Haze 
FIP, 77 Fed. Reg. 23,988, 24,047 (Apr. 20, 2012); Final Montana Regional Haze FIP; 77 Fed. Reg. 57,864, 57,866 
(Sept. 18, 20 12). 
35 81 Fed. Reg. at 66,356. 
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need not even consider Entergy's finding that FGD is not cost-effective in light of its proposal 
for White Bluff. This is a false premise; the appropriateness of DSI as an interim control 
measure is irrelevant to the assessment of whether dry FGD is cost-effective. As outlined above, 
EPA failed to account for the proposed remaining useful life ofUnits 1 and 2 when assessing dry 
FGD as a control technology, as well as certain costs associated with such controls, and must do 
so now on reconsideration. To the extent that EPA also believes that an assessment of DSI as a 
potential control technology is warranted, such assessment is wholly independent of the FGD 
assessment. 

Despite the fact that EPA's request for a DSI analysis arose for the first time in the Final 
FIP, Entergy is willing to develop and provide the analysis if EPA grants reconsideration on S02 

BART for White Bluff. Additionally, Entergy understands that the Arkansas Department of 
Environmental Quality ("ADEQ") will develop a state implementation plan ("SIP") to replace 
portions of the Final FIP, including the BART controls for White Bluff, and Entergy will submit 
a DSI analysis to ADEQ, if required, as part of the SIP development process. 

D. EPA's LNB/SOFA Assumptions Are Unsupported and Unreasonable, and 
Must Be Revised. 

EPA should reconsider whether NOx controls should be required for either White Bluff 
or Independence. _LA:t._s addressed in Section III._LA:t._ above, l'.JOx controls on Independence to 
address reasonable progress are unnecessary for this first planning period. Further, EPA should 
reconsider its imposition of source-specific NOx BART controls in the Final FIP and instead 
determine that compliance with CSAPR is acceptable for compliance with the NOx BART 
requirements in Arkansas, including for White Bluff, as addressed more fully in ADEQ's 
Petition for Reconsideration and Request for Administrative Stay. 36 

However, if EPA denies reconsideration on these threshold issues, EPA must grant 
reconsideration on the compliance deadline and NOx emission limits applicable to both White 
Bluff and Independence. The compliance deadline and NOx limits are not logical outgrowths of 
the Proposed FIP, are not reasonable and fraught with errors, and are of central relevance to 
EPA's determination ofNOx BART in the rulemaking. 

1. EPA must extend the 18-month timeline for the installation of 
LNB/SOFA to Three Years. 

a. The 18-month deadline is not a logical outgrowth of the 
proposed rule and was promulgated in error. 

The Final FIP unlawfully shortens the compliance deadline for the NOx emission limits 
for White Bluff and Independence from three years to 18 months. 37 EPA proposed a three-year 
NOx compliance deadline for these plants and did not indicate in the Proposed FIP that it was 
considering a shorter deadline. The 18-month deadline is not a logical outgrowth of the 
proposed compliance deadline. While Entergy stated in its comments that it was prepared to 

36 ADEQ Petition at 5-8. 
37 81 Fed. Reg. at 66,338, 66,354. 
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meet the proposed three-year deadline, 38 it lacked notice and had no opportunity to comment on 
its ability to comply with a shortened compliance deadline. 

EPA erred in relying on comments from environmental organizations when contracting 
the compliance timeline. 39 First, the environmental organizations requested a shorter compliance 
deadline only for White Bluff, not for Independence. 40 Indeed, while the organizations asserted 
that LNB/SOF A could be installed on Independence in under a year, the comment concluded that 
"three years is more than reasonable."41 Even if the environmental organizations had requested a 
shortened compliance deadline for both plants, it is well-established that EPA "cannot bootstrap 
notice from a comment." Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 
549 (D.C. Cir. 1983); Am. Fed'n of Labor v. Donovan, 757 F.2d 330, 340 (D.C. Cir. 1985). 

Further, the environmental organizations' comments on installation ofLNB/SOFA fail to 
provide a reasonable justification for the shorter compliance timeline. The comments were based 
on an expert report, which, in turn, relied on a 1 0-year-old vendor association report that did not 
consider permitting considerations, a company's internal project development and approval 
process, site-specific factors, or reliability concerns. 42 The vendor association report explicitly 
recognized that "[ v ]ariations in the schedule may occur due to site specific conditions that may 
increase or decrease the typical deployment time."43 The vendor report also does not appear to 
allow sufficient time for testing and optimization of equipment, providing only one week for 
corr1missioning and startup. 44 Because the environmental organization comments relied on 
outdated, generic information about timing, they do not provide a proper basis for the shortened 
deadline for these specific units. Notably, EPA has not even attempted to provide any 
explanation of how this shorter deadline is reasonable for White Bluff and Independence in light 
of site-specific and company-specific considerations. Nor does EPA appear to have required 
such a short timeframe for the installation of controls in other regional haze plans. Even for 
AEP's Flint Creek plant, where S02 control equipment is installed and functioning already, EPA 
granted the company 18 months to make any modifications necessary to ensure the controls can 
meet the BART limit. 45 

b. The 18-month deadline is unreasonable. 

The 18-month deadline to install LNB/SOF A at White Bluff and Independence is 
infeasible, as it does not guarantee sufficient time to develop, plan, permit, install, tune, and test 
the equipment. Specifically, a project of this scope requires Entergy to develop a prevention of 
significant deterioration ("PSD") permit application, obtain a PSD permit, comply with the 

38 EAI Comments at 13-14. 
39 81 Fed. Reg. at 66,378. 
4° Comments of Earthjustice, National Parks Conservation Association, and Sierra Club at 25 (Aug. 7, 2015) 
(Docket ID No. EPA-R06-0AR-2015-0189-0153) (hereinafter "Sierra Club Comments"). 
41 Id. at 39. 
42 Id. at 25; Technical Support Document to Comments of Conservation Organizations, Prepared by Victoria R. 
Stamper, at 46 (Aug. 5, 2015) (Docket ID No. EPA-R06-0AR-2015-0189-0171) (hereinafter "Stamper Report"). 
43 Typical Installation Timelines for NOx Emission Control Technologies on Industrial Sources, Institute of Clean 
Air Companies, at 4 (Dec. 4, 2006), available at 

I d. 
45 81 Fed. Reg. at 66,338. 
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company's internal planning and prudence review procedures, complete a request for proposal 
("RFP") process, select a vendor, procure equipment, schedule outages, install equipment, and 
then tune and test the equipment. Completion of all of these steps will require more than 18 
months, even though Entergy already has obtained the necessary PSD permit for White Bluff, 
and is in the process of developing the PSD permit application for Independence. 46 Entergy 
would only be able to complete installation and tuning of LNB/SOF A on all four units by the 
final deadline if it circumvented its internal planning and prudence review procedures and 
completed the tuning and testing process after the compliance deadline. 

The internal process that must be completed before the performance of any equipment 
work is robust, with preparation for this work just getting underway with respect to 
Independence. First, projects over $20 million, like the installation of LNB/SOF A, are subject to 
an internal company approval process that includes risk review and investment procedures. This 
process takes approximately two months and requires approval from several levels of Entergy 
management. Once the review process has been completed, Entergy can undertake project
specific planning. An engineer will draft project specifications based on the Final FIP 
requirements and design characteristics, a process that takes approximately two months. These 
specifications will be included in an RFP, which will be put out for a four- to six-week bidding 
process. Once a vendor is selected, negotiation of the final contract will take an additional four 
to six weeks. 

Simultaneous to this internal process, Entergy must prepare a PSD permit application for 
the installation of LNB/SOF A at Independence. 47 Despite the fact that work already is 
proceeding, the earliest the application will be ready for submittal to ADEQ will be mid
December. ADEQ approval is expected to take, at a minimum, between six and eight months, 
resulting in permit issuance between mid-June and mid-August 2017, but this process could take 
longer for a variety of reasons outside of Entergy's control. For example, the permitting process 
could be extended if significant public comments are received on the draft permit that must be 
addressed by the ADEQ before a final permit can be issued, due to agency resource constraints, 
or due to an appeal of the final permit to the Arkansas Pollution Control and Ecology 
Commission, which, absent additional regulatory proceedings, would result in an automatic stay 
of the permit pending final resolution of the appeal. 

Once the permit is issued and the final contract has been signed, the selected vendor must 
design and fabricate the equipment, which takes approximately eight months. Outages must be 
scheduled for all four units, each lasting between six and seven weeks. Once installation is 
complete, each unit will need to undergo four weeks of boiler tuning and two weeks of 
performance verification testing to demonstrate that the controls are achieving the anticipated 
NOx reductions. After this, Entergy will have to perform a final phase of fine-tuning and 
training. During the final phase, which lasts approximately five months, each unit will undergo a 
three-month procedure review during which the system description is re-written to include the 
new equipment and components, and the operating procedures are updated. This process cannot 

46 Although Entergy already has acquired control equipment for one unit at White Bluff, equipment still must be 
obtained for the second White Bluff unit and both Independence units to comply with the requirements in the Final 
FIP. 
47As noted above, Entergy already has obtained a pennit to install LNB/SOFA on White Bluff but does not yet have 
all the equipment needed to do so. 
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be truncated as it requires the operators to observe performance during all operating scenarios, 
including startup, shutdown, and periods of load transition. The staff must then be trained on 
both the system description and the operating procedures, which typically takes a month. An 
additional month is needed to validate operating configurations to determine which combinations 
result in the best load profile. It would be imprudent not to complete the entire training and fine
tuning process prior to the compliance deadline. 

Even with a truncated schedule, Entergy cannot reasonably expect to meet the 18-month 
deadline. At best, Entergy could take the following steps, which increase risk and cost without 
any guarantee of compliance. It could circumvent its normal internal procedures, including its 
risk and prudence reviews and its process for obtaining competitive bids from multiple vendors. 
Entergy would be required to perform a more limited risk and prudence review, would have to 
forgo a complete bidding process in favor of using a pre-selected vendor that can fabricate and 
install the equipment as quickly as possible, and may even need to engage this vendor prior to 
having all regulatory approvals in hand. These internal procedures are in place to attempt to 
ensure cost recovery, and failure to comply with them puts the company at risk of making 
investments that the APSC later determines are not in the public interest and therefore not 
eligible for cost recovery. The schedule also does not allow for any delays associated with the 
PSD permitting process. 

Finally, even with these truncated procedures, and assuming final PSD permit issuance in 
mid-June to mid-August 2017, the timeframe allowed in the Final FIP is insufficient for Entergy 
to conduct thorough testing and tuning of the NOx control equipment, where unforeseen issues 
frequently arise and must be addressed to ensure compliance. For example, it is common during 
the installation process to discover previously unknown equipment issues that complicate 
installation or hinder the expected performance of the installed equipment. Installation of 
controls involves many variables and each unit has unique characteristics, resulting in 
unpredictable challenges. As an example, small, unforeseen differences in mill performance or 
coal pulverization could result in problems that must be addressed to ensure the LNB/SOF A 
equipment performs as expected. 

In light of these site-specific considerations, including the mandatory regulatory approval 
process, EPA should grant reconsideration and revise the 18-month deadline to provide the full 
three years provided in the Proposed FIP for installation of LNB/SOF A at White Bluff and 
Independence. This will allow time for Entergy to comply with its internal planning and 
prudence review procedures, to obtain all required approvals, and ensure that the controls are 
properly tuned prior to the compliance deadline. At a minimum, EPA should grant 
reconsideration and provide at least 30 months for the installation of LNB/SOF A at White Bluff 
and Independence as this is the minimum amount of time Entergy anticipates that the NOx 
compliance deadline could be met even by truncating its internal procedures and barring any 
unforeseen issues. 

12 

ED_001237_00001252-00012 



EPA-HQ-2017-010177 Production Set #2 

2. EPA must revise the NOx limit and averaging period that apply 
during periods of low load. 

In the Final FIP, EPA unlawfully introduced, for the first time, a NOx emission limit of 
671 lb/hr on a rolling 3-hour average that applies when the White Bluff and Independence units 
are operating at less than 50 percent of their maximum heat input capacity. 48 In contrast, EPA 
had proposed an emission limit of 0.15 lb/MMBtu on a 30 boiler-operating-day rolling average 
that would apply regardless of the capacity at which the units were operating. 49 Entergy did not 
have notice of or an opportunity to comment on the significant change in the Final FIP to the 
limit and averaging period that apply when the units are operating at low loads. Entergy 
explained in its comments on the Proposed FIP that a higher limit is necessary during periods of 
low load operation because the LNB/SOF A system is designed to operate primarily in the range 
of 50-100 percent of unit load, and the vendor would not guarantee that LNB/SOF A could meet 
a limit of 0.15 lb/MMBtu for operating loads below 50 percent. 50 While Entergy appreciates 
EPA's apparent attempt to account for periods of low load in the Final FIP, EPA must reconsider 
the emission rate and averaging period that apply when the units are operating at less than 50 
percent of the maximum heat input capacity. 

First, Entergy did not have an opportunity to comment on the new emission limit and 
averaging period that apply during low load operation. EPA has not explained why either the 
limit that it established or the shorter averaging period are appropriate for either \Vhite Bluff or 
Independence, given that they were not raised or considered in the Proposed FIP or in Entergy's 
comments. The final limit and averaging period are not logical outgrowths of the Proposed FIP 
and they are plainly unlawful, arbitrary and capricious. EPA must grant reconsideration of these 
elements of the Final FIP. 

Second, the new averaging period is unworkable for low load operation and will result in 
exceedances of the limit. During periods of load transition and, in particular, periods of reduced 
load, NOx is very sensitive to changing conditions such as air flow, fuel flow, and burner tilt 
position. When load is being ramped up or down, and mills are put in or out of service, NOx can 
spike to levels well above typical levels for short periods of time. Within minutes of the 
excursion, NOx typically will return to and stabilize at the steady state level. With the short 3-
hour averaging period, a single 15-minute spike in NOx could result in NOx exceeding the low
load NOx emission limit for a 3-hour neriod. even if the remainim! 165 minutes were below 
compliance levels. 51 A 30-boiler-operating-day period is necessary t; moderate the variations in 
NOx due to load transition and low load. 

Finally, the low-load NOx emission limit, which EPA set at one half the limit proposed 
by Entergy, also is problematic. It offers no compliance margin, which is necessary to account 
for increased NOx levels that occur as a function of low load operation, and the unavailability of 
SOFA when the unit is operated at less than 30 percent of capacity. When load falls below 50 
percent, NOx levels increase as a percentage of heat input, trending upwards as load is reduced. 
This phenomenon is due to the increased levels of excess air that are used to ensure safe boiler 

48 81 Fed. Reg. at 66,344, 66,354. 
49 80 Fed. Reg. at 18,974, 18,997. 
50 EAI Comments at 50. 
51 See Memorandum from Foster Wheeler (hereinafter "Foster Wheeler Memo") (attached as Exhibit F). 
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operation during low loads. During load swings, control systems lead load increases with 
increases in air flow and follow load decreases with reductions in air flow. This excess air leads 
to NOx formation from nitrogen-laden air. Not only are NOx emissions generated at a higher 
rate at low load, but NOx control options are limited during these periods. SOFA is unavailable 
when the boiler operates below 30 percent capacity, including during startup, because there is 
insufficient air to support both good combustion and maintain overfire air flow to the boiler. As 
a result, the SOFA system cannot provide any NOx reduction during these operational periods. 

Accordingly, EPA should reconsider the NOx limit and averaging time that applies to 
periods of low load operation and adopt the limit requested by Entergy in its comments: a 
rolling 30-boiler operating day average emission rate of 1,342.5 lb NOx/hr at each coal-fired unit 
at White Bluff and Independence. 52 At the least, EPA should revise the NOx averaging time to a 
30-boiler-operating day period, and the limit to 895 lb/hr. 53 This will allow the inevitable NOx 
variations to be smoothed out over the averaging period, resulting in a limit that is possible to 
achieve. 

IV. REQUEST FOR STAY 

A. EPA Should Grant a Stay Pursuant to the CAA and the AP A. 

Section 307( d)(7)(B) of the CAA authorizes EPA to stay the effectiveness of a rule for up 
to three months during reconsideration, 54 which can be extended for additional three-month 
periods. Additionally, the Administrative Procedure Act ("AP A") authorizes EPA to stay the 
effectiveness of a rule indefinitely. Under the AP A, "[ w ]hen an agency finds that justice so 
requires, it may postpone the effective date of action taken by it, pending judicial review."55 

EPA has applied this standard to CAA actions. 56 

Unlike a judicial stay, an administrative stay does not reqmre a demonstration of 
irreparable harm. The APA states: 

When an agency finds that justice so requires, it may postpone the effective date 
of action taken by it, pending judicial review. On such conditions as may be 
required and to the extent necessary to prevent irreparable injury, the reviewing 
court . . . may issue all necessary and appropriate process to postpone the 
effective date of an agency action or to preserve status or rights pending 
conclusion of the review proceedings. 57 

The AP A deliberately contrasts what is required for an administrative stay-"justice so 
requires"-and a judicial stay-"conditions as may be required" and "irreparable harm." 
Similarly, CAA Section 307(d)(7)(B) authorizes an administrative stay, but does not premise that 

52 EAI Comments at 49. 
53 Foster Wheeler Memo at 4. 
54 See 42 U.S.C. § 7607(d)(7)(B). 
55 5 U.S.C. § 705. 
56 See, e.g., Prevention of Significant Deterioration ("PSD") and Nonattainment New Source Review ("NSR"): 
Aggregation, 75 Fed. Reg. 27,643 (May 18, 2010). 
57 5 U.S.C. § 705. EPA has stayed a rule pursuant to Section 705 even after the rule's effective date has passed. See 
Stay of Federal Water Quality Criteria for Metals, 60 Fed. Reg. 22,228 (May 4, 1995). 
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stay on a finding of irreparable injury, noting simply that "[ t ]he effectiveness of the rule may be 
stayed during such reconsideration ... for a period not to exceed three months." 58 

EPA should administratively stay the Final FIP's emission limitations for White Bluff 
and Independence while it addresses the issues identified above in Entergy's Petition, and while 
the Eighth Circuit considers Entergy's petition for review of the Final FIP. Specifically, Entergy 
requests that EPA stay 40 C.F .R. § § 52.173( c)( 6)-(8) with respect to White Bluff and 
§§ 52.173(c)(24)-(26) with respect to Independence. As explained below, a delay in 
implementation of the FIP would prevent harms to Entergy, with negligible visibility impact, 
while the Final FIP is reviewed. An administrative stay also would allow ADEQ time to develop 
its replacement SIP. 

B. Justice Requires that EPA Grant a Stay. 

1. Compliance with the S02 limits would immediately and irreparably 
harm Entergy, its co-owners, employees, customers, and communities. 

To meet the Final FIP's S02 emission limits at White Bluff and Independence, Entergy 
must make plans for compliance now. Implementation of the Final FIP requires Entergy to make 
a Hobson's choice as soon as possible to either (1) permit, design, gain regulatory approval for, 
construct; install; and tune dry scrubbers on all four units by October 27; 202C or (2) deactivate 
the units by that date, eliminate 230 Entergy jobs in rural Arkansas, 59 dramatically reduce the 
local tax revenues, and commit to new resources to replace a significant portion of its generating 
capacity. Either path for compliance with the S02 emission limits at White Bluff and 
Independence is a complex undertaking that must be pursued independently for each unit, and 
will result in immediate and irreparable harm to Entergy, its co-owners, 60 and local economies. 

To ensure compliance, either path would require Entergy to begin making commitments 
and significant financial investments in the immediate future and without state agency review of 
the proposed path. Entergy must pursue both potential paths for as long as there is regulatory 
uncertainty. 61 Entergy would suffer irreparable harm if it is forced to proceed before EPA acts 

58 42 U.S.C. § 7607(d)(7)(B). 
59 Entergy also directly employs several hundred contractors over the course of the year, for hoth seasonal outage 
work and ongoing plant support. 
60 As described in petitions for reconsideration of the Final FIP filed by co-owners of the White Bluff and 
Independence plants, the harms to these co-owners would be significant. For example, deactivation of both plants in 
October of 2021 would create the immediate need to add an estimated 500 megawatts ("MW") of firm generation 
capacity to the Midcontinent Independent System Operator ("MISO") side of the Arkansas Electric Cooperative 
Corporation ("AECC") system. This replacement capacity is estimated to require the investment of $490,000,000. 
The levelized investment recovery cost of this generation capacity to AECC's member cooperatives would be 
approximately $34,000,000 annually. Jonesboro City Water and Light estimates that replacement of its share of 
ownership of the generation capacity of the White Bluff and Independence units in 2021 would result in increased 
costs between $16.3 million and $25 million, in 2021 alone, which translates to a 17-27 percent increase in customer 
rates. See Petition for Reconsideration and Request for Administrative Stay of AECC and Petition for 
Reconsideration and Request for Administrative Stay of Energy & Environmental Alliance of Arkansas ("EEAA''). 
61 Either choice would cause irreparable harm in so far as significant financial investments would need to be made 
that could not be reversed if the Final FIP were later revised or vacated. Additionally, due to the lead time needed to 
install FGD technology or to prepare for permanent retirement, more time is needed to select one of these two 
options than the Final FIP allows. As described in this section, regulatory reviews are required for both paths, so the 
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on the Petition and before the Eighth Circuit determines the merits of Entergy's petition for 
review of the Final FIP. And yet, to meet the compliance deadline, it will be compelled to do so 
or risk noncompliance with the Final FIP. The first path, installing dry scrubbers on all four 
units, would be a massive undertaking costing approximately $2 billion. The first phase of this 
multi-phase project would have to begin as soon as the decision to proceed was made, as the 
process would require the entirety of the five years allotted in the Final FIP, as explained in 
further detail below, including spending over $150 million in the first 18 months alone. The 
second path, deactivating the units, is complicated and costly in different ways, as explained 
below. Both paths cause Entergy irreparable harm. 

Given the lead times for either path, Entergy must start immediately to conduct analyses 
and reviews to support its internal decision-making process, which will take several months. 
Entergy's internal review process would assess both approaches, particularly analyzing and 
comparing the economics of each approach, and would be coordinated with the co-owners of 
White Bluff and Independence. Assessing the costs of the two approaches is extremely 
complicated. For example, for EAI to retire an existing generating unit, EAI must provide at 
least six months' notice to MISO, the regional transmission operator that dispatches White Bluff 
and Independence, of its intent to retire the unit. Because of the interconnected nature of the 
electric grid, a decision to retire a unit can have implications for the remainder of the grid, some 
of which may require upgrades to the transmission system to ensure that the grid can be operated 
reliably after the generating unit is retired. Accordingly, owners/operators of a generating unit 
typically would request that MISO perform an "Attachment Y-2 study," which would determine, 
on a non-binding basis, whether the retirement of the generating unit (i.e., White Bluff or 
Independence) would impact transmission system reliability, or whether the plant would need to 
continue to operate until transmission upgrades or other system changes to maintain reliability 
can be completed. In Entergy's experience, an Attachment Y-2 study takes approximately three 
to four months for a standard request. However, this situation is far from standard; assessing the 
retirement of four units totaling nearly 3400 MW of capacity may take much longer. Entergy 
would incorporate the Attachment Y-2 results into its internal economic analysis. Depending on 
the time needed to perform the economic analysis, coordinate with co-owners, and obtain the 
results of MISO's Attachment Y-2 study, this decision-making process would take between six 
and nine months. 

Compliance with the FIP also requires EAI, the operator of all four units, along with the 
other co-owners of White Bluff and Independence to adhere to other regulatory processes, each 
unique to each co-owner. 62 In similar cases involving significant capital investments at existing 
generating units, EAI has sought a declaratory order from the APSC confirming that the selected 
path is in the public interest. 63 Because EAI is a rate-regulated entity, costs prudently incurred in 
the provision of electrical service typically are recoverable from customers, but cost recovery can 
occur only after the costs are reviewed by the APSC and a regulatory rate adjustment is made. In 

compressed timeline mandated by the Final FIP requires Entergy to simultaneously prepare for both paths in the 
event that the selected path does not earn regulatory approval. 
62 For example, EMI also has regulatory reviews and approvals before the Mississippi Public Service Commission 
that it must pursue. See also Petition for Reconsideration and Request for Stay of Energy and Environmental 
Alliance of Arkansas. 
63 See. e.g., APSC Docket No. 09-024-U (Seeking public interest finding for installation of environmental controls at 
White Bluff Units 1 and 2). 
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other words, a public interest finding addresses the prudence of the investment; it does not 
address the prudence of the management of the incurrence of the costs nor does it modify base 
rates or effect other charges to include those costs (which would be the result of a separate 
review by the APSC in a later proceeding). If cost recovery is not approved or if recovery is 
significantly delayed, EAI could be deprived of a reasonable opportunity to receive adequate 
recovery of costs incurred. 64 In either case, the preparation of the application and supporting 
testimony could take up to six months. Additionally, completion of discovery, an APSe
determined procedural schedule with multiple rounds of testimony from the APSC General Staff, 
Attorney General, and other intervenors, a public hearing, and the issuance of a final order, could 
take an additional 14 months to complete. Accordingly, the state regulatory process may take as 
long as 20 months, and that is prior to any potential challenge by EAI to the APSC's final order, 
which could include a petition for rehearing and subsequent appeal. 

Should Entergy choose to install dry scrubbers on all four units, Entergy would be forced 
to make considerable expenditures within the next few years, effectively prohibiting any 
alternative approach. Of the approximately $2 billion that Entergy estimates it would spend for 
scrubbers on White Bluff and Independence, Entergy would need to spend well in excess of $38 
million within the first year, $150 million within 18 months, and $305 million within 24 
months. 65 

The work to install the dry scrubbers also would need to begin immediately to comply 
with the FIP's five-year deadline. During the preliminary engineering phase of the project, 
which is expected to take between six and 12 months, an engineer would need to develop 
detailed specification requirements for the engineering, procurement, and construction of the 
FGD systems. Contractors would need at least three months to develop proposals, and then 
several weeks would be required to evaluate the proposals and award the contract. Because 
White Bluff and Independence have different co-owners, two separate FGD contracts would 
need to be developed. Afterward, the FGD contractor at each plant would proceed with the 
detailed engineering phase, during which every component required for a complete and operable 
FGD system would be designed and fabricated. Next, the engineered components would be 
delivered to the sites and the FGD contractor at each site would erect them and integrate them 
into the existing plants. A tie-in outage must be taken for each unit so that physical connections 
to existing systems can be made. Because Entergy would not take simultaneous outages at all 
four units for reliability reasons, and because there would be two FGD contracts awarded at 
different times, the construction phase likely would be staggered by approximately one year 
across all four units. Once constructed, equipment startup and commissioning would occur, 
followed by operational tuning and performance optimization. Performance testing would then 

64 EAI has elected to be regulated pursuant to Ark. Code Ann. § 23-4-1201 et seq., which provides that a public utility 
may choose to be regulated under a fonnula rate review mechanism that provides for an annual streamlined review of 
a public utility's rates and designation of a test period based on a projected test year. EAI's APSC-approved Rate 
Schedule No. 44, Formula Rate Plan Rider ("Rider FRP") provides for annual adjustment of customers' rates based 
on a comparison of EAI's earned return on common equity and its target return rate approved by the APSC. 
However, pursuant to Ark. Code Ann. § 23-4-1207 and Rider FRP, the annual Rider FRP revenue increase or 
decrease for each rate class shall not exceed four percent of each rate class' revenue. Accordingly, in complying 
with the FIP, EAI may pursue cost recovery for those costs pursuant to Rider FRP or other potential cost recovery 
mechanisms. 
65 These estimates were developed by Sargent & Lundy but do not include the significant costs for AFUDC, 
escalation and owner's costs that Entergy also will incur. Sargent & Lundy Memo at 5. 
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be conducted to confirm compliance with emission limits. The FGD contractor would need 
approximately three years to complete engineering and construction of one unit, followed by up 
to six months of commissioning, startup, performance optimization, and performance testing. 

Alternatively, were Entergy to choose deactivation, the company would have to secure 
additional regulatory approvals as quickly as possible to provide for a smooth transition to 
replacement power by the 2021 deadline. The company must provide six months' notice to 
MISO before a generator can be retired (the "Attachment Y" process described above) .. 

Entergy next would need to procure and build replacement power because White Bluff 
and Independence currently are needed for Entergy to provide reliable electricity generation to 
its customers and meet its obligations to MISO. Entergy's resource planning process would 
consist of designing, gaining regulatory approval for, constructing, and making operational a 
new alternative generating unit. Entergy anticipates that the replacement generation would be a 
combined cycle gas turbine ("CCGT"), 66 which may require construction of a new gas pipeline 
to the selected site. Depending on the site that is selected for the CCGT, rights-of-way may need 
to be obtained. Transmission would need to be planned and built to connect the new CCGT with 
the grid. To construct replacement generation as quickly as possible, Entergy must prepare an 
environmental permit application, prepare RFPs for the construction, select a vendor, and submit 
a permit application. The time required for this process means that replacement power would not 
be available for five years at the earliest, thus exposing customers to market capacity prices in 
the interim. Accordingly, planning must begin immediately to limit, as much as possible, the 
duration of customer exposure to market prices. In the meantime, even maintaining reliability 
through the purchase of power would require Entergy to accelerate planned transmission 
projects. A project that currently is planned to be completed in 2024 would have to be 
accelerated to be completed in 2020, at an additional cost of $8 million and with a start date in 
2017. 

Ceasing operations at White Bluff and/or Independence would cause irreparable harm to 
Entergy employees and the communities in which they work. The total number of jobs created 
and supported by the White Bluff plant alone is estimated to be 1,23 7. 67 Entergy itself employs 
105 full-time employees at White Bluff, along with 10 Entergy Service Company employees that 
support White Bluff full time. White Bluff also employs approximately 300 contractors for at 
least six weeks in the spring and fall each year for planned outage support. Additionally, there 
are about 20 contractors that work full time in security, coal dust management, janitorial, lawn 
maintenance, ash management and scaffolding support. At Independence, Entergy employs 108 

66 White Bluff cannot be replaced by renewable energy. White Bluff provides approximately 1,600 MW of reliable 
capacity to the MISO system and there are no practical or reasonable renewable generation options to meet the 
MISO resource adequacy requirements currently satisfied by White Bluff. Replacement of White Bluff would 
require 3,200 MW of solar power (necessitating 22,000 acres of panels), or 10,000 MW of wind generation 
(necessitating 7,000 windmills that would have to be located in the plains states hundreds of miles away from 
Entergy's load). Additionally, there is insufficient biomass fuel available to supply a 1,600 MW replacement 
biomass plant, and even if sufficient fuel were available, it would take an impracticable amount of trucks to deliver 
the necessary fuel. None of these options is feasible. 
67 Willie Lee Brooks, Jr., Senior Analyst, Economic & Financial Risk, What is the Economic Impact of the White 
Bluff Electric Power Plant?, at 2, Arkansas Electric Cooperative Corporation (May 30, 2014), available at 
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full-time employees, along with seven Entergy Service Company employees that support 
Independence full time. Independence also employs 83 contractors, who provide janitorial 
services, maintenance support, ash disposal services, and work on insulation and scaffolding 
during outages. If White Bluff and Independence were to cease operations, the company would 
have to lay off or reassign its employees, and the contractors would be out of work. These 
shutdowns would have significant impacts on the rural Arkansas communities where the plants 
are located. For example, the estimated the value of White Bluff to the local economy is $173 
million. 68 

2. Compliance with the NOx limits would immediately and irreparably 
harm Entergy, its co-owners, employees, customers, and communities. 

As explained above in Section III.D, the 18-month deadline to install LNB/SOF A at 
White Bluff and Independence is infeasible, as it does not provide sufficient time to develop, 
plan, permit, install, and appropriately tune the equipment. Entergy could complete installation 
of LNB/SOF A at all four units by the final deadline only by circumventing its normal internal 
procedures and the tuning and training process. Entergy would be forced to perform a more 
limited risk and prudence review, would have to forgo a competitive bidding process in favor of 
using a pre-selected vendor for fabrication and installation, and may even need to engage this 
vendor prior to having all regulatory approvals in hand. These procedures are in place to attempt 
to ensure cost recovery, and failure to comply with them puts the company at risk of making 
investments that the APSC later determines are not in the public interest and therefore ineligible 
for cost recovery. Additionally, Entergy would be forced to comply with the emission limits 
prior to the conclusion of its tuning and training procedures. Even with these truncated 
procedures, the schedule does not allow for any unforeseen issues in the installation and tuning 
process, which frequently arise and complicate installation or hinder the expected performance 
of the installed equipment. 

Implementation of the Final FIP forces Entergy to choose between two untenable options 
each resulting in irreparable harm and unnecessary risk: ( 1) increasing costs and risk through 

rushed work and non-compliance with company prudence procedures, with no guarantee of FIP 
compliance once the work is completed, and (2) taking more time than the Final FIP permits, 
resulting in cessation of operation of the White Bluff and Independence units until LNB/SOF A 
can be installed. Beyond the fact that cessation of operations would necessitate Entergy to obtain 
costly replacement power on the open market, critically, it also could cause reliability issues, as 
generation from White Bluff and Independence is necessary for Entergy to provide reliable 
electricity generation to its customers and meet its obligations to MISO. In light of this, EPA 
must issue a stay of the deadline for compliance with the NOx limits until a more appropriate 
deadline can be set. 

68 Id. 
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3. A stay would prevent harm to Entergy and its co-owners, customers, 
and communities but would still allow Arkansas to meet its regional 
haze goals. 

Arkansas already is below the URP and EPA's RPGs, and thus a delay in the 
implementation of the FIP would not contribute to unacceptable visibility impairment. As 
discussed previously, the IMPROVE data for January 2014 through December 2015 show that 
visibility continues to improve at a greater rate than the URP in Caney Creek and Upper 
Buffalo. 69 The recent IMPROVE data also confirm that visibility in the two Arkansas Class I 
areas already is better than EPA's final RPGs for the areas. 70 Accordingly, a stay would not 
interfere with attainment of the URP or the RPGs. 

D. Entergy Also Meets the Four Factors that Courts Consider When Assessing 
Judicial Stay Requests. 

Although the judicial test for analyzing a request for a stay does not apply here, Entergy's 
request for stay nonetheless satisfies this test. First, as described above, Entergy has made a 
strong showing of likelihood of success on the merits. For the reasons explained in this Petition, 
the Final FIP contains significant errors and unreasonable requirements upon which Entergy was 
unable to comment during the period for public review, and that are not logical outgrowths of the 
Proposed FIP. The C~~i~~ requires that EPi~~ reconsider these elements of the Final FIP. Second, 
Entergy would be irreparably harmed if the Final FIP is not stayed. As explained above, 
implementation of the FIP would force Entergy to make expensive choices about the installation 
of controls and possible deactivation of units in very short order. Entergy would be forced to 
spend significant amounts of money once these choices are made. Third, a stay of the rule would 
not cause harm. Visibility in Arkansas' Class I areas already is improving at a rate greater than 
the URP for each area, and the areas already have surpassed EPA's final RPGs for the first 
planning period. Implementation of S02 and NOx controls at White Bluff and Independence is 
not needed to achieve either the URP or the RPGs. Fourth, the balance of harms and the public 
interest favor a stay. A stay would prevent significant, irreparable harm to Entergy with little 
visibility impact, as Arkansas already has met the goals that the installation of FGD and 
LNB/SOF A are designed to achieve. It also would prevent the harm to employees and local 
communities that would ensue from the deactivation of any of the units. In light of this, a stay is 
appropriate and just, and should be granted. 

V. CONCLUSION 

For the reasons discussed above, Entergy urges EPA, by February 1, 2017, to reconsider 
and stay certain provisions of the Final FIP to avoid the harms to Entergy, its employees, co
owners, customers and local communities, as described herein. 

69 Trinity Report at 3. 
70 See supra at 4. 
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Assessment of Recent Class I Area IMPROVE Monitoring Data 

Since the August 7, 2015 submittal of Trinity Consultants' Regional Haze Modeling Assessment 
Report- Entergy Arkansas, Inc. -Independence Plant (Trinity's report), the complete set of 
2015 measured concentration data from the Interagency Monitoring of Protected Visual 
Environments ("IMPROVE") network of Class I area monitors has become available. It is 
prudent to review this data for the two Arkansas Class I areas- Caney Creek ("CACR") and 
Upper Buffalo ("UPBU")- to determine if the trends identified in Trinity's report continue. 

A summary of all available haze index values- from 2002 through 2015- are shown in the 
following tables. As explained in Trinity's report, the IMPROVE equation is applied to the 
concentration data to calculate light extinction (Mm -1

), and then light extinction is converted to 
haze index (dv). 

Table 1. Haze Indices for Caney Creek Table 2. Haze Indices for Upper Buffalo 

Observed 20% Observed 20% Observed 20% Observed 20% 
Worst Haze Index Best Haze Index Worst Haze Index Best Haze Index 

Year (dv) (dv) Year (dv) (dv) 
2002 27.21 11.88 2002 26.74 12.83 
2003 26.54 10.74 2003 27.22 10.62 
2004 25.34 11.11 2004 25.58 10.74 
2005 29.21 12.93 2005 30.47 13.34 
2006 25.68 12.51 2006 25.42 13.00 
2008 23.70 9.24 2007 26.17 12.45 
2009 22.68 8.09 2008 24.60 10.49 
2010 22.94 10.76 2009 22.62 9.40 
2011 22.67 11.71 2011 23.21 11.51 
2012 21.49 9.54 2012 21.56 10.31 
2013 21.35 8.61 2013 21.25 8.60 
2014 20.72 8.52 2014 20.49 8.13 
2015 20.41 7.03 2015 19.96 7.50 

The following figures illustrate how these measured values compare to the Uniform Rate of 
Progress ("URP") curves for each area. The figures are updates to Figures 3-3 and 3-4 of 
Trinity's report, and, as such, also show the projected haze index values based on the scenario
specific modeling summarized in Trinity's report. 

Entergy Services 1 Trinity Consultants 
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Figure 1. Caney Creek Observed Haze Index, Uniform Rate of Progress, and Projected Haze Index 

Uniform Rate and 2018 Pr•:>jecte~d Prncrr.,.~:c 
Ct·eek Wilderness Area - Ranked Statistical AnaiJI'Sis 
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Figure 2. Upper Buffalo Observed Haze Index, Uniform Rate of Progress, and Projected Haze Index 

It 

" 

Uniform Rate and 2018 Prtl>jecterd Prnarr.,.~:c 
Buffalo Wilderness Area Ranked St<Jitis>tlc:aLI\n:alysis 

As shown above, the actual visibility impairment at CACR and UPBU have continued to 
decrease through 2015. The average 20 percent worst haze indices for CACR decreased from 
21.49 dv in 2012 to 20.41 in 2015. Similarly, visibility improved at UPBU, where the average 
20 percent worst haze indices decreased from 21.56 dv in 2012 to 19.96 dv in 2015. As shown 
in the figures and table below, these values are significantly less than (i.e., better than), and 
ahead of schedule of, the Reasonable Progress Goals (RPGs) proposed by ADEQ 1 of 22.48 dv by 
2018 foi the 20 percent woist days at CACR and 22.52 dv by 2018 foi the 20 pciccnt woist days 
at UPBU, and those finalized by EPA2 of22.47 dv for CACR and 22.51 dv for UPBU. 

Table 3. 2018 Reasonable Progress Goals Compared to 2015 Visibility for the 20% Worst Days 

ADEQ-Proposed EPA-Finalized Actual Visibility in 
Class I Area RPG for 2018 (dv) RPG for 2018 (dv) 2015 (dv) 
Caney Creek 22.48 22.47 20.41 
Upper Buffalo 22.52 22.51 19.96 

1 Arkansas's 2008 Regional Haze State Implementation Plan (SIP). 
2 September 27, 2016 final Arkansas Regional Haze Federal Implementation Plan (FIP). 

Entergy Services 3 Trinity Consultants 
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Figure 3. Caney Creek Observed Haze Index, 20% Worst Days, and Proposed Reasonable Progress Goals 

Figure 4. Upper Buffalo Observed Haze Index, 20% Worst Days, and Proposed Reasonable Progress Goals 

Entergy Services 4 Trinity Consultants 
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ENTERGY ARKANSAS INC. 
COMMENTS ON THE PROPOSED REGIONAL HAZE 

AND INTERSTATE VISIBILITY TRANSPORT 
FEDERAL IMPLEMENTATION PLAN FOR ARKANSAS 

EPA-R06-0AR-2015-0189 

I. INTRODUCTION 

On April 8, 2015, the U. S. Environmental Protection Agency ("EPA" or "Agency") 
published in the Federal Register, at 80 Fed. Reg. 18,944, a proposed Federal Implementation 
Plan ("FIP") to address certain regional haze and visibility transport requirements for the State of 
Arkansas ("Proposed FIP" or "Proposal"). The Proposed FIP would address the requirements of 
the Regional Haze Rule and interstate visibility transport for those portions of Arkansas' State 
Implementation Plan ("SIP") that EPA previously had disapproved. See 77 Fed. Reg. 14,604 
(Mar. 12, 2012). The Proposed FIP addresses the requirements for Best Available Retrofit 
Technology ("BART") for those sources for which EPA did not approve Arkansas' BART 
determinations, Reasonable Progress Goals ("RPGs"), reasonable progress controls and a long
term strategy, as well as the interstate visibility transport requirements for pollutants that affect 
visibility in Class I areas in nearby states. 

Entergy Arkansas Inc. ("EAI" or "Entergy") owns and operates three facilities that EPA 
proposes to regulate under the FIP: White Bluff Electric Power Plant ("White Bluff'); 
Independence Steam Electric Station ("Independence"); and Lake Catherine Plant ("Lake 
Catherine"). EPA is proposing sulfur dioxide ("S02") and nitrogen oxides ("NOx") BART 
limits for White Bluff Units 1 and 2, and S02, NOx, and particulate matter ("PM") BART limits 
for the Auxiliary Boiler at White Bluff EPA also is proposing a NOx BART limit for Unit 4 at 
Lake Catherine. Finally, EPA is proposing emissions limits at Independence to meet reasonable 
progress requirements and is seeking comment on two alternative options. Under Option 1, EPA 
is proposing S02 and NOx emission limits for Units 1 and 2 at Independence. Under Option 2, 
EPA is proposing only S02 emission limits for Units 1 and 2. EPA also is soliciting comment on 
any alternative control measures for White Bluff Units 1 and 2 and Independence Units 1 and 2 
that would address the BART and reasonable progress requirements for these four units for the 
current regional haze planning period. 

In these comments, Entergy discusses its legal and technical concerns with the Proposed 
FIP. Entergy appreciates EPA's consideration of these comments, and urges EPA to make 
Entergy's suggested changes and issue a final FIP that provides visibility benefits without overly 
burdening EAI' s customers and co-owners. 

II. EXECUTIVE SUMMARY 

The Regional Haze Program is intended to achieve gradual and steady improvement in 
visibility at Class I areas over the course of 64 years. The program was established under the 
Clean Air Act ("CAA'') as a long-term program to allow major emitting sources to install 
controls or be phased out in a rational and economical manner to ultimately achieve natural 
visibility conditions at all Class I areas in the United States. The program also is intended to 
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recognize that regional haze is a regional problem; one that benefits from broad programmatic 
changes and the retirement of sources as they reach the end of their useful lives. EPA's 
Proposed FIP for Arkansas largely abandons this approach, ignores the significant improvements 
in visibility in Arkansas' Class I areas that already have occurred, fails to account for the 
improvements that are anticipated to occur based on other regulatory programs, and seeks to 
impose more than $2 billion in costs on EAI' s customers and co-owners despite the lack of any 
need for, or benefit from, such a massive investment. 

Entergy proposes a more reasonable, long-term, multi-unit approach to address regional 
haze in the Arkansas Class I areas that achieves reasonable progress, is consistent with the 
statutory scheme and allows Entergy to manage its generation fleet in a reliable and economic 
manner. In particular, Entergy proposes the following: (1) to achieve early S02 reductions by 
accepting lower S02 emission rate limitations at both White Bluff and Independence; (2) to 
achieve NOx reductions by installing NOx control technology on all four units within three years 
of the final PIP's effective date; and (3) to commit to the permanent cessation of coal-fired 
operations at White Bluff by 2028. Based on modeling by Entergy (which EPA should have 
conducted but failed to undertake), the difference in visibility at the Arkansas Class I areas 
between the proposed FIP controls and Entergy's proposal is imperceptibly small (see Section 
III.D.2 below) and does not warrant an investment of over $2 billion in scrubber technology at 
the plants. 

Entergy's comments address a range of issues raised by the Proposal. Two issues are 
most critical. First, with respect to White Bluff, Entergy proposes to cease all coal-fired 
operations at the two coal-fired units in 2027 and 2028. This proposal necessarily changes the 
BART analysis for White Bluff Because of Entergy's proposed commitment to stop burning 
coal, EPA's proposal to establish BART limits for White Bluff based on the installation of dry 
flue gas desulfurization ("FGD" or "scrubbers") must be rejected. Under the current schedule 
for finalizing the FIP, the scrubbers would not be installed until at least 2021, which would leave 
only six to seven years for EAI to recoup the approximately $1 billion in investment for dry 
scrubber installation. That cannot be justified economically or environmentally. Economically, 
the short amortization period would drive the costs of the scrubbers to over $7,500-$8,500 per 
ton of S02 removed. Environmentally, EPA projects that visibility will improve in each of 
Arkansas' Class I areas only by approximately one-fifth of a deciview ("dv") as a result of the 
proposed FIP controls on all sources in Arkansas; an amount that is absolutely undetectable. 
Controls on White Bluffwould achieve merely a fraction of that amount. 

Second, EPA's proposal to require S02 and NOx limits based on the installation of dry 
scrubbers and NOx controls on the two coal-fired units at Independence cannot be justified for 
the first planning period. Independence is not a BART-eligible source. 1 Accordingly, EPA may 
impose emission reduction requirements on Independence under the Regional Haze Program 
only to the extent necessary to achieve reasonable progress towards natural visibility levels. See 
42 U.S.C. § 7491(b )(2) (implementation plans must "contain such emission limits ... as may be 
necessary to make reasonable progress") (emphasis added). The visibility in Arkansas' Class I 

1 Despite the fact that Independence is not a BART-eligible source under the Clean Air Act, EPA's analysis in the 
Proposal essentially and improperly treated it as such. 
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areas already has improved substantially in the past 10 years such that the haze index for both 
Class I areas currently is well below the uniform rate of progress ("URP" or "glide path") that 
EPA uses to ensure reasonable progress towards natural visibility conditions and that EPA had 
previously approved for Arkansas. 2 Based on the negligible visibility benefit from installing 
scrubbers at Independence, the cost of the controls is an astounding $1.33 billion to $1.53 billion 
per deciview improvement. See Section III.C.3 below. Scrubbers at Independence are simply 
not necessary to ensure that visibility in Arkansas' Class I areas remains below the URP, nor are 
they justifiable based on EPA's own analysis of the visibility benefits resulting from such a huge 
investment. 3 

Arkansas' Class I areas, the Caney Creek Wilderness Area ("Caney Creek") and the 
Upper Buffalo Wilderness Area ("Upper Buffalo"), have seen marked improvement in visibility 
since the start of regional haze monitoring. Based on the Interagency Monitoring of Protected 
Visual Environment ("IMPROVE") data, which reflects monitored visibility impairment in Class 
I areas, the haze index for the 20% worst ("W20") days of visibility has been steadily improving 
as a result of reduced emissions within Arkansas and because of broader industrial and energy 
trends in other states. According to modeling performed by the Central Regional Air Planning 
Association ("CENRAP"), 4 all of Arkansas' elevated point sources (including all power plants 
and large industrial sources) account for only about 2.7% and 2.3% of total light extinction 
within Caney Creek and Upper Buffalo, respectively. The overwhelming visibility impact comes 
from non-Arkansas point sources and mobiie sources. Because of the Mercury and Air Toxic 
Standards ("MATS") rule, 5 the continuing benefits of the Clean Air Interstate Rule ("CAIR"), 
the next phase of the Cross State Air Pollution Rule ("CSAPR"), and implementation of the 
soon-to-be-released revised 8-hour ozone National Ambient Air Quality Standards ("NAAQS"), 
along with continuing reductions in emissions from mobile sources, the visibility at Caney Creek 
and Upper Buffalo will continue to improve. Based on the visibility trends in both Class I areas, 
the imposition of BART controls, and Entergy's proposed interim controls and proposed 
commitment to cease coal burning at White Bluff, no further action will be necessary to ensure 
that Arkansas' Class I areas remain below the URP until at least 2028 and likely even longer as a 
result of emissions controls that will be required by future regulatory programs and planned 
retirements of numerous electric generating units. 

2 76 Fed. Reg. 64,186,64,194-95 (Oct. 17, 2011). 
3 The Class I areas outside of Arkansas that are potentially affected by emissions from Arkansas, similarly, are 
below the URP and do not need additional reductions to achieve reasonable progress or their long-term visibility 
goals. 
4 CENRAP is a regional planning organization that includes nine states - Nebraska, Kansas, Oklahoma, Texas, 
Minnesota, Iowa, Missouri, Arkansas, and Louisiana. Five such regional organizations are funded by EPA to 
address the interstate transport nature of the regional haze pollutants. The primary objective of these organizations 
is to evaluate technical information to better understand the impact of the affiliated states on national strategy and to 
develop regional strategies to reduce emissions of particulate matter and other pollutants leading to regional haze. 
5 In spite of the Supreme Court decision in Michigan v. EPA, 135 S.Ct. 2699 (2015), which held that EPA must 
evaluate costs in determining whether it is appropriate and necessary to regulate hazardous air pollutant emissions 
from electric generating units ("EGUs"), several EGUs already have installed controls to comply with MATS or 
have undertaken other steps to reduce their emissions. Even if the rule is stayed or vacated while EPA undertakes its 
cost analysis, Entergy expects that the rule will go forward before the end of this planning period along with the 
associated emission reductions. 
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EPA acknowledges that controls on Independence are not needed for Arkansas to achieve 
the URP. 80 Fed. Reg. at 18,992 ("We believe it is appropriate to evaluate Entergy 
Independence even though Arkansas Class I areas and those outside Arkansas most significantly 
impacted by Arkansas sources are projected to meet the URP for the first planning period."). 
Indeed, after the proposed BART controls are installed and White Bluff ceases coal-fired 
operations, Arkansas sources will not approach the URP, or glide path, for at least another 
decade. Entergy's analysis, based on the actual visibility impairment data, shows that Caney 
Creek will remain below the glide path until at least 2032 and Upper Buffalo until at least 2028 
with no additional controls on in-state sources. See Section III.D.2 below (Figures 13 and 14). 
Imposing controls on Independence is simply not necessary or justified to achieve reasonable 
progress towards natural visibility in Arkansas' Class I areas. 

EPA's reasonable progress analysis and justification for proposing stringent emission 
limitations at Independence are not legally defensible under the Regional Haze Program based 
on the costs and lack of visibility benefits of the proposed limits. EPA suggests it is only logical 
to require Independence to install controls because its S02 emissions are large and because it 
would be cost effective to control them. Cost effectiveness is a factor in deciding the degree of 
controls necessary to establish RPGs, but it is not an independent basis for imposing controls and 
does not determine reasonable progress goals. In this case, installing the controls on 
Independence that would be necessary to meet the proposed emission limits will cost EAI' s 
customers and co-owners in excess of $1 biHion. While the cost per ton of S02 removed may be 
within the range that might support a BART determination, it is nonetheless high in the context 
of reasonable progress controls, particularly where the benefits are small and reductions are not 
needed to demonstrate that Arkansas is making reasonable progress towards achieving natural 
visibility conditions at its Class I areas. Accordingly, Entergy objects to the RPGs that EPA is 
proposing for Arkansas. 

EPA also improperly relied on CALPUFF modeling to justify the proposed controls at 
Independence, vastly overstating the impact of emissions from Independence and the benefits of 
installing controls. CALPUFF modeling, a single source puff model, is not an appropriate model 
to determine or project reasonable progress benefits. Reasonable progress is determined by 
evaluating the overall visibility values in Class I areas and the projected trends in visibility as a 
result of emissions, controls and operations at all sources contributing to visibility impairment. 
EPA has recognized in recent rulemakings that CALPUFF cannot do this and it is therefore 
arbitrary and capricious for EPA to rely on CALPUFF for this purpose here. 

Entergy is prepared to offer meaningful interim emission reductions to complement its 
proposed commitment to cease coal-fired operations at White Bluff and assure that Arkansas 
remains on a path that is below the URP for the long term. Entergy proposes to meet more 
stringent S02 limits at both White Bluff and Independence beginning in 2018. In addition, 
Entergy proposes to install low NOx burners ("LNB") and separated overfire air ("SOFA") on 
both White Bluff and Independence within three years of the final PIP's effective date, assuring 
that there will be both near-term and long-term visibility benefits. 
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III. COMMENTS 

A. Entergy Proposes To Cease Coal-Fired Operations At White Bluff By 2028 
As Part Of A Long-Term, Multi-Unit Regional Haze Plan. 

EPA's proposed BART determination for White Bluff appears to be based, in general, on 
the White Bluff five-factor BART analysis that Entergy provided to the Arkansas Department of 
Environmental Quality ("ADEQ") in October 2013 ("Revised White Bluff BART Analysis"), 6 

which assumed White Bluff Units 1 and 2 would continue to combust coal for the foreseeable 
future. As part of a multi-unit plan to improve visibility and to better manage its generation 
assets for reliability and costs, Entergy proposes to cease burning coal at White Bluff Units 1 and 
2 by 2027 and 2028, one unit per year, and is prepared to take an enforceable commitment to that 
effect. 7 

As a result of Entergy' s proposal, EPA's proposed BART determination for White Bluff 
Units 1 and 2 has been rendered inapplicable. Entergy's proposal for White Bluff requires EPA 
to undertake a new BART analysis to address the remaining useful coal-fired life of the units. In 
addition, EPA used outdated costs in its BART analysis, improperly eliminated millions of 
dollars in costs necessary to install controls on White Bluff, and did not consider site-specific 
factors that will affect the cost calculation. When the appropriate dry scrubber costs are 
considered along \x;ith the units' remaining t1sefi1l coal-fired life, the average cost effectiveness 
of dry FGD increases to a range of over $7,500 to $8,500 per ton at the White Bluff units, costs 
that are far too high to constitute BART. 

1. EPA must take the remaining useful life of the White Bluff units into 
account in the BART analysis. 

The CAA and EPA regulations dictate that EPA and states consider the remaining useful 
life of a source in BART determinations, which factors into the cost of compliance in the BART 
analysis. 42 U.S.C. § 7491(g)(2); 40 C.P.R. § 51.308(e)(1)(ii)(A). EPA's guidance provides a 
specific time period for amortization of the costs of controls where a unit's remaining useful life 
is limited. 

If the remaining useful life exceeds the amortization period, then the remaining 
useful life has essentially no etiect on the control costs and on the BART 
determination process. Where the remaining useful life is less than the time 
period for amortizing costs, [EPA advises] us[ing] this shorter time period in [the 
BART] cost calculations. 

6 Revised BART Five Factor Analysis, White Bluff Steam Electric Station (Oct. 2013), EPA Docket ID EPA-R06-
0AR-2015-0189-0045. See 80 Fed. Reg. at 18,969-75. However, Entergy is confused by EPA's references in the 
Proposal to AEP's modeling and assumptions with respect to the BART analysis for White Bluff. See id. at 18,969. 
The references to AEP make it lllclear whether EPA actually used Entergy's Revised White Bluff BART Analysis 
in evaluating the BART controls for White Bluff. EPA needs to confirm that it reviewed and analyzed Entergy's 
Revised White Bluff BART Analysis. 
7 Entergy anticipates that its compliance with a final FIP, including installing dry scrubbers or, in the alternative, 
ceasing coal-fired operation at White Bluff, will be subject to Arkansas Public Service Commission hearing and 
review. 
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Guidelines for BART Determinations Under the Regional Haze Rule, 40 C.P.R. Part 51, App. Y, 
Section IV.D.4.k ("BART Guidelines"). 

BART controls that may be cost effective using the standard amortization period 
(typically 20-30 years) may no longer be cost effective when a source's remaining useful life is 
factored into the analysis. See 79 Fed. Reg. 74,818, 74,837 (Dec. 16, 2014) ("Proposed Texas 
Regional Haze FIP") ("[CENRAP] noted that for sources with a relatively short remaining useful 
life, this consideration would have weighed more heavily against a determination that controlling 
those sources would have been reasonable."). 

EPA determined that remaining useful life was not a meaningful factor for White Bluff 
given Entergy's previous plans to continue coal-fired operation at White Bluff See 80 Fed. Reg. 
at 18,971, Tables 34 and 35 (using 30 years and the life of the equipment); Technical Support 
Document for the SDA Control Cost Analysis for the Entergy White Bluff and Independence 
Facilities Arkansas Regional Haze Federal Implementation Plan (S02 Cost TSD), at 16 ("we 
typically assume a 30 year equipment life for scrubbers, as we do here."). As a result, EPA 
concluded that dry scrubbers on White Bluff would have an average cost effectiveness at Unit 1 
of $2,227/ton and at Unit 2 of $2,101/ton. 80 Fed. Reg. at 18,971, Table 32. These cost 
estimates were based on a 30-year amortization period for the controls, an amortization period 
that is consistent with EPA's Control Cost Manual when a unit's remaining useful life is not 
limited. EPA Air Pollution Control Cost Afanual (Jan. 2002) ("Control Cost Manual"). 8 

Now, however, given Entergy's proposed commitment to cease coal-fired operation at 
White Bluff by 2027-2028, EPA will need to revise its BART analysis to take the remaining 
useful life of the units into account. The CAA requires that BART controls be installed "as 
expeditiously as practicable," but no later than five years from approval of a regional haze SIP or 
the issuance of a FIP. 42 U.S.C. § 749l(b)(2)(A), (g)(4); 40 C.P.R. § 51.308(e)(l)(iv). In this 
case, EPA has stated that it is unable to finalize the FIP until after December 15, 2015,9 which 
means that any final FIP cannot have an effective date earlier than sometime in 2016. Thus, the 
scrubbers would be installed and operational, at the earliest, in 2021. 10 In light of Entergy's 
proposed commitment to cease coal-fired operations at the units in 2027 and 2028, the 
amortization period will be approximately six to seven years. This has a significant impact on 
the cost calculation, resulting in much higher costs compared to the emissions reductions 
achieved. 

8 The Control Cost Manual is available at h!!Jm~~~:.@.Yi!J!!££!1£Jiillill!"-1!ll£l!ll~· 
9 EPA's Response to Letter/Order (Dkt. No. 52) at 2, Sierra Club v. McCarthy, No. 14-cv-00643 (Jul. 15, 2015 
E.D.Ark.). 
10 EPA has proposed to allow White Bluff the full five years to install the scrubbers and meet the BART S02 

emission limits. 80 Fed. Reg. at 18,973. Entergy agrees with EPA that such major emissions control technology 
could not be designed, contracted for, and installed any earlier than five years from the effective date of the final 
regional haze FIP. 
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2. EPA's analysis of the costs to install dry scrubbers at White Bluff is 
replete with errors and artificially improves the cost effectiveness of 
scrubber installation at White Bluff. 

EPA's analysis of the cost and cost effectiveness of installing dry scrubbers at White 
Bluff contains numerous flawed methodologies, incorrect assumptions and mistakes, all of which 
seem designed to artificially lower the actual costs of installing dry scrubbers and improve the 
supposed cost effectiveness of the controls. Sargent & Lundy ("S&L") has undertaken a 
thorough analysis of EPA's S02 Cost TSD and provided a report, Report of EPA's Cost Analysis 
Arkansas Regional Haze Proposed Federal Implementation Plan, No. SL-012913, Sargent & 
Lundy (July 2015) ("S&L FIP Cost Report") (attached as Exhibit A and incorporated by 
reference herein). The S&L FIP Cost Report demonstrates that EPA incorrectly specified the 
S02 emissions baseline for White Bluff, which increased expected emissions. EPA then 
improperly used maximum monthly emissions to estimate the tonnage reduction achievable with 
the scrubbers to reduce the cost per ton, and incorrectly eliminated approximately $100 million 
in costs that EPA's own Control Cost Manual says should be included. 

(i) EPA arbitrarily eliminated two of five years in calculating baseline 
emissions for White Bluff 

The B.LA~R T Guidelines state that baseline emissions from existing sotlrces "should 
represent a realistic depiction of anticipated annual emissions for the source." 40 C .F .R. Part 51, 
App. Y, Section IV.D.4.d.l. In general, for the existing sources, facilities should estimate the 
anticipated annual emissions based upon actual emissions from a baseline period. Entergy 
originally had used the 2001 - 2003 baseline period. See Revised White Bluff BART Analysis at 
4-1. EPA looked at the five-year period between 2009 and 2013, S02 Cost TSD at 13, Table 7, 
but inexplicably excluded the maximum and minimum years during this five-year period. ld. 
The effect of excluding these two years is to increase artificially the emissions baseline for White 
Bluff S&L FIP Cost Report at 3. There is no reasoned explanation for excluding two of the five 
recent years' of emissions data in calculating the baseline. EPA should use the average 
emissions from all five years to determine the baseline as it is more representative of the 
anticipated annual emissions from the White Bluffunits. 

(ii) EPA uses an incorrect methodology that artificially inflates the 
so2 emission reductions achievable with scrubbers. 

After having incorrectly identified the baseline emissions for White Bluff, EPA then 
apparently ignores the baseline emissions when estimating the S02 reductions that are achievable 
with the scrubbers. In an apparent attempt to inflate the emission reductions achievable at White 
Bluff through the installation of scrubbers, EPA identified the maximum monthly S02 emission 
rate in the baseline period of 2009 to 2013 for each unit and then calculated the percent reduction 
that would be required to achieve a controlled emission rate of 0.06 lb/MMBtu. See White 
Bluff_R6 cost revisions2.xlsx, "Cost Effectiveness" tab, EPA Docket ID EPA-R06-0AR-2015-
0189-0093. The percent reduction calculated was then multiplied by the baseline emission tons 
to determine the tons of S02 reduced. ld. This methodology is patently incorrect. It assumes 
the baseline emissions are based on maximum monthly averages, which significantly overstates 
the annual averages actually used to calculate baseline emissions. 
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To correctly estimate the S02 emission reductions, EPA must multiply the outlet 
emission rate of 0.06 lb/MMBtu by the average heat input to the boiler (MMBtu/year) from the 
five-year baseline period. S&L FIP Cost Report at 3. As detailed in the S&L FIP Cost Report, 
EPA's inappropriate use of maximum monthly emission rates overstates the achievable emission 
reductions at White Bluffby between 150 and 900 tons per year. !d. at 4, Table 2. 

(iii) EPA improperly underestimates the costs by approximately $200 
million to justify scrubbers at White Bluff 

EPA based its cost calculations for dry FGD on the costs provided by Entergy in its 
Revised White Bluff BART Analysis, and presented its analysis of the costs for scrubber 
installation at White Bluff in its S02 Cost TSD. However, EPA's analysis is full of errors, which 
resulted in an underestimation of the scrubber costs at White Bluff by approximately $200 
million. 

First, the costs in the Revised White BluffBART Analysis are significantly outdated, and 
EPA failed to adequately account for this factor in its analysis. The costs for a dry scrubber 
provided in the Revised White Bluff BART Analysis were based on (1) a study provided to 
Entergy by S&L in 2009, which provided a line-itemized cost estimate that included contractor 
equipment, material, and labor costs for two semi-dry scrubbing systems; and (2) costs provided 
by Alstom in December 2009 to supply two semi-dry scrubbing systems, escalated by 10% based 
on updated price information from Alstom. S02 Cost TSD, at 2. However, even with the 
updated cost information from Alstom, the information provided in the Revised White Bluff 
BART Analysis is now at least five years out of date and significantly undervalues the costs of 
installing dry scrubbers at White Bluff EPA attempted to address this issue by escalating the 
Alstom cost information to 2013 dollars using the Chemical Engineering Plant Cost Indices 
("CEPCI"). However, EPA's use of the CEPCI inadequately escalated the projected vendor 
costs. According to S&L, EPA underestimated escalation significantly using the CEPCI - by 
over $36 million - rather than using updated vendor pricing. S&L FIP Cost Report at 11. 
Further, this underestimation of the cost escalation was carried throughout EPA's analysis in the 
S02 Cost TSD and resulted in a total underestimation of the costs for scrubber installation of 
over $85 million. !d. at 12, Table 7. 

Second, EPA improperly excluded from the cost calculation legitimate costs that Entergy 
would incur to install dry scrubbers at White Bluff EPA incorrectly eliminated over $115 
million in costs from Entergy's cost analysis. See S&L FIP Cost Report at 8, 10. EPA 
mistakenly assumed certain Balance of Plant ("BOP") costs were included in the Alstom scope 
of work, so it eliminated these costs as duplicative. As the S&L FIP Cost Report explains, EPA 
improperly eliminated several BOP costs from Entergy's cost analysis: 

costs for the reagent handling system; 

costs for the ductwork to supply the flue gas to the SDA and the ductwork from 
booster fans to the existing chimney; 
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the costs to apply an acid resistant coating to the chimney shell to protect the 
concrete from downwash effects; 

the costs associated with replacing the continuous emissions monitoring systems 
("CEMS") and associated recalibration and testing costs; and 

costs calculated as percentages of the BOP equipment, material and labor costs. 

!d. at 7-8. In total, by eliminating these costs, EPA underestimated the BOP costs by 
approximately $31 million. !d. at 8. EPA also suggested that the costs for one absorber vessel 
could be eliminated but cited no basis for its assumption that two absorber vessels are adequate 
for White Bluff Entergy disagrees with EPA's assumption regarding the number of absorber 
vessels for White Bluff See S&L FIP Cost Report at 17. 

EPA also eliminated approximately $41.7 million for Entergy's Owner's costs, 11 despite 
the fact that such costs are allowed under EPA's Coal Quality Environmental Cost ("CUECost") 
model. !d. at 10. EPA claimed that such costs had not been documented, were duplicative of 
other costs or did not appear to be valid costs under the Control Cost Manual methodology. 80 
Fed. Reg. at 18,971. For example, EPA improperly eliminated Entergy's capital suspense costs 
without explaining why such costs were duplicative of other costs or not valid under the Control 
Cost I\1anual methodology. Capital expenditt1re costs inclt1de both direct assigned and allocated 
expenses. Allocated expenses represent overhead costs associated with administrators, engineers 
and supervisors to the capital projects for which they provide services. Each function at Entergy 
charges its overhead costs to a "Capital Suspense" project, which is then allocated to the 
appropriate capital project. Capital suspense, therefore, is a distribution of overhead costs 
associated with administrators, engineers, and supervisors and includes function specific rates 
and Administrative and General ("A&G") (Corporate Accounting) rates. Because capital 
suspense costs are a portion of total capital expenditure costs, these costs are not duplicative of 
other costs. 12 For example, capital suspense costs do not include labor, administrative, and 
related elements that are present in Entergy's Internal Control costs. See S02 Cost TSD at 9. It 
was entirely proper for Entergy to include these costs in its control technology cost estimates. 
According to EPA's Control Cost Manual, overhead costs should be counted in the total annual 
cost of a project. Total annual cost is comprised of direct costs, indirect costs, and recovery 
credits. Control Cost Manual at 2-7. Indirect costs specifically include overhead costs. !d. at 2-
8; 3-32. 

Third, EPA significantly under-estimated the direct Operating and Maintenance 
("O&M") costs projected for the scrubbers by using its Integrated Planning Model ("IPM") 
Spray Dryer Absorber ("SDA'') cost model to scale the O&M costs rather than estimating these 
costs using current utility pricing information. See S02 Cost TSD at 14, Table 8. The IPM 
model includes several assumptions that fail to take into account site-specific factors. S&L FIP 
Cost Report at 13-14. Accordingly, the IPM model is not consistent with the BART Guidelines, 

11 These same improper exclusions were made with respect to EPA's analysis of BART controls for NOx at White 
Bluff and Lake Catherine Unit 4. 
12 Entergy had previously supplied this information on capital suspense costs to EPA. See 80. Fed. Reg. at 18,971, 
n. 55. 
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which requires a source-specific evaluation of controls costs. BART Guidelines, at Section 
IV .D .5 . EPA also erroneously scaled the indirect annual costs, all of which were estimated as 
percentages of capital cost, by using a scaling factor that did not depend at all on the capital 
costs. See S&L FIP Cost Report at 17. 

Fourth, in the design for the dry scrubbers, the Revised White Bluff BART Analysis had 
assumed that White Bluff would bum a coal corresponding to an uncontrolled S02 emission rate 
of 2.0 lb/MMBtu, which is in excess of the sulfur level of the coals the units have historically 
burned. EPA criticized Entergy for this assumption and revised the White Bluff baseline 
emission rates and projected post-control emission rates used for the cost effectiveness analysis. 
See S02 Cost TSD at 12-14. However, it is proper, when conducting a BART cost analysis, to 
consider future fuel flexibility. The BART Guidelines advise that "[t]he baseline emissions rate 
should represent a realistic depiction of anticipated annual emissions for the source." 70 Fed. 
Reg. 39,104, 39,167 (July 6, 2005) (codified at 40 C.P.R. Part 51 App. Y). Although the BART 
Guidelines explain that anticipated annual emissions are generally estimated based on annual 
emissions from a baseline period assuming conditions of past practice, id. at 39,167-68, EPA has 
approved BART determinations that assume "worst-case coal scenarios." See Proposed Arizona 
Regional Haze FIP, 79 Fed. Reg. 9,318, 9,325-26 (Feb. 18, 2014); Proposed North Dakota 
Regional Haze FIP, 76 Fed. Reg. 58,570, 58,584-85 (Sept. 21, 2011). Hourly CEMS data 
confirm that EPA's selection of 0. 68 lb/MMBtu as the design basis for the capital costs is 
completely inadequate and would not achieve compliance with the PIP-proposed emission limit 
of 0.06 lb/MMbtu unless fuel sulfur limitations were imposed. Based on historical data and 
potential fuels that can be fired at White Bluff, 1.2 lb/MMBtu is an appropriate fuel sulfur level 
to design dry FGD systems for White Bluff See S&L FIP Cost Report at 15-16. 

If Entergy were constrained as to the type of coal that it could bum at White Bluff after 
the installation of controls, it would be necessary to reflect such a constraint in the cost of 
compliance, as it would force Entergy to continue purchasing higher-cost, low sulfur coal. 
Historically, Entergy has purchased lower sulfur coal than required by permit to ensure full 
compliance with applicable emission rates and to minimize costs of compliance with market
based emission programs. If White Bluff were to install BART controls, such considerations 
would become less meaningful and lower-cost, higher sulfur coal would enable Entergy to meet 
its BART obligations for less cost. Nonetheless, in the S&L FIP Cost Report, S&L used White 
Bluff's current emission rate of 0.68 lb/MMBttt to evaluate site-specific O&M costs. S&L FIP 
Cost Report at 15. 

Finally, although Entergy removed Allowance for Funds Used During Construction 
("AFUDC") from the final Revised White Bluff BART Analysis in response to comments from 
EPA on the Proposed White Bluff BART Analysis, Entergy disagrees with EPA that AFUDC 
should not be considered in the control costs. 13 AFUDC is the time value of money on the 
investment in the technology that is incurred during the construction, which could reach $30 
million to $60 million during the 30-46 months of construction that would be needed to install 

13 As noted in the Revised White Bluff BART Analysis, Entergy revised its five-factor analysis of controls at White 
Bluff as requested by EPA staff in an effort to expedite consideration of the analysis but expressly reserved the 
ability to include AFUDC in future cost control analyses. Revised White Bluff BART Analysis, at 5-4. 
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major control equipment such as scrubbers on a large unit. AFUDC includes the interest as part 
of the capital cost, which is standard accounting and rate-making treatment of such costs and it 
was appropriate for Entergy to have initially included AFUDC in the White Bluff control costs. 
In its comments on the Proposed White Bluff BART Analysis, EPA claimed that AFUDC is not 
allowed by EPA's Control Cost Manual because "the CCM uses overnight costing 
methodology." EPA Region 6 Comments on White BluffBART Analysis, at 1 (Aug. 21, 2013) 
EPA Docket ID EPA-R06-0AR-2015-0189-0044. However, contrary to EPA's assertion, the 
Control Cost Manual does not even address the use of the overnight methodology as being the 
basis for estimating costs. See S&L FIP Cost Report at 6. In fact, the calculation provided as an 
example in the Control Cost Manual specifically includes AFUDC as a variable. Control Cost 
Manual at 1-32, 2-44. The fact that the example "assumes" AFUDC is equal to zero does not 
reflect a decision by EPA that AFUDC should be excluded from emissions control costs, but 
instead is an explicit recognition of that category of costs. 

EPA also has claimed that the U.S. Energy Information Administration ("EIA") uses 
overnight costs to project plant costs. See S&L FIP Cost Report at 6. However, this is a 
mischaracterization of the EIA methodology. According to EIA, "[s]tarting from overnight cost 
estimates, EIA 's electricity modeling explicitly takes account of the time required to bring each 
generating technology online and the costs of financing construction in the period before a plant 
becomes operational." EIA, Updated Capital Cost Estimates for Electricity Generation Plants, 

, 1""1. - /~ T -~ '1 ~\. 14 -y-o,. 0
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inclusion of AFUDC and the EIA specifically takes such costs into account for an electric 
generating unit. Accordingly, the costs of controls for dry scrubbers at White Bluff should 
appropriately include AFUDC. 

3. The costs for dry scrubbers at White Bluff, based on current 
estimates, are too high to constitute BART. 

EPA's use of outdated costs in its cost calculation, its exclusion of certain legitimate 
costs for the construction of dry scrubbers, and its failure to take into consideration fuel 
flexibility at White Bluff renders EPA's analysis artificially low and inappropriate for evaluating 
the cost effectiveness of dry scrubbers on White Bluff for regional haze purposes. To correct 
EPA's deficiencies, Entergy commissioned a revised dry FGD cost analysis from S&L that takes 
into account the current costs for dry scrubber installation as compared to the costs that would 
have been incurred in 2009 or 2010. See White Bluff Dry FGD Cost Estimate and Technical 
Basis, Report No. SL-012831, Sargent & Lundy (July 2015) ("2015 S&L FGD Report") 
(attached as Exhibit B and incorporated by reference herein). The 2015 S&L FGD Report also 
takes into account site-specific factors at White Bluff that have an effect on costs. Finally, the 
study also uses the current S02 emission rates at White Bluff for the O&M costs. For the capital 
cost estimate, S&L uses a design basis of 1.2 lb/MMBtu sulfur coal. As explained in the S&L 
FIP Cost Report, the current maximum monthly average emission rates are not an appropriate 
basis for sizing the scrubbers. The equipment must be sized to handle the maximum short-term 
emission rate. S&L FIP Cost Report at 14-15. 
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The Revised White Bluff BART Analysis had estimated the costs to install dry scrubbers 
at White Bluff to be approximately $670 million. Revised White Bluff BART Analysis, at 5-6, 
Table 5-3. The 2015 S&L FGD Report estimates that the total costs of dry scrubbers at White 
Bluff will be in excess of $1 billion. 2015 S&L FGD Report at ES-1. When the remaining 
useful coal-fired life of these units is factored into the analysis, dry FGD installation at White 
Bluff would be indisputably cost-prohibitive. 

Based on the S&L analysis, operating the dry FGD systems at White Bluff for only six to 
seven years would result in an average cost effectiveness of $7,689-$8,599/ton at Unit 1 and of 
$7,642-$8,546/ton at Unit 2. S&L FIP Cost Report at 23, Table 11. EPA has determined costs 
of substantially less than this magnitude to be cost-prohibitive on numerous occasions, including 
in this very same rulemaking. For example, for AECC McClellan Unit 1, even though EPA 
claimed that "[ s ]witching to diesel is projected to result in considerable visibility improvement," 
EPA rejected S02 BART limits based on switching to diesel because EPA determined that 
diesel, with an average cost effectiveness of $7,145/ S02 ton removed, was not "cost-effective in 
view of the incremental visibility improvement." 80 Fed. Reg. at 18,959. EPA also rejected 
combustion controls as NOx BART for AECC McClellan Unit 1 based on an average cost 
effectiveness of $6,261/NOx ton removed, which, according to EPA "is not within the range of 
what we generally consider to be cost-effective." !d. at 18,961. Further, EPA declined to 
impose dry FGD as BART in Arizona, where the average cost effectiveness was estimated to be 
$5,091/ton. Proposed Arizona Regional Haze FIP, 79 Fed. Reg. at 9,331-33; Final Arizona 
Regional Haze FIP, 79 Fed. Reg. 52,420, 52,436 (Sept. 3, 2014). In North Dakota, EPA 
approved the state's determination that a cost effectiveness of $6,525 per ton was excessive for 
NOx controls and did not constitute BART. Proposed North Dakota FIP, 76 Fed. Reg. at 58,630; 
Final North Dakota Regional Haze FIP, 77 Fed. Reg. 20,894, 20,896 (Apr. 6, 2012). And, in 
Montana, EPA concluded that certain S02 controls with a cost effectiveness of $5,442/ton and 
$6,365/ton were not cost effective. Proposed Montana Regional Haze FIP, 77 Fed. Reg. 23,988, 
24,047 (Apr. 20, 2012); Final Montana Regional Haze FIP; 77 Fed. Reg. 57,864, 57,866 (Sept. 
18, 2012). Notably, although EPA found that dry sorbent injection was cost effective on a cost
per-ton basis, 77 Fed. Reg. at 24,047, EPA concluded that the costs were not justified by the 
visibility improvement, which it calculated to be $30 million per deciview. 77 Fed. Reg. at 
57,895. This is magnitudes lower than the cost-per-deciview of dry FGD at White Bluff Units 1 
and 2, which, for Unit 1, would be approximately $3.1 billion per deciview at Caney Creek and 
$2.7 billion per decivievv at Upper Buffalo and, for Unit 2, approximately $2.9 billion per 
decivew at Caney Creek and $2.6 billion per deciview at Upper Buffalo. 15 

15 These numbers were calculated from the deciview improvement attributable to White Bluff Units 1 and 2 based 
on EPA's "scaling methodology?' See 80 Fed. Reg. 18,997. This methodology results in an improvement at Caney 
Creek of .036 dv from Unit 1 and .038 from Unit 2 and an improvement at Upper Buffalo of .040 from Unit 1 and 
.043 from Unit 2. Even if the deciview improvements projected from EPA's CALPUFF modeling were used, see 80 
Fed. Reg. at 18,972, the $/deciview calculation would not support the installation of dry FGD as BART at White 
Bluff. Entergy estimates that the costs based on the CALPUFF modeled improvement for Unit 1 would be 
approximately $13 5 million per deciview at Caney Creek and $144 million per deciview at Upper Buffalo and, at 
Unit 2, the costs would be approximately $145 million per deciview at Caney Creek and $143 million per deciview 
at Upper Buffalo. 
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The CAA requires that a BART determination consider the degree of anticipated 
visibility improvement. 42 U.S.C. § 7491(g)(2). Accordingly, EPA cannot mandate that a 
source "spend millions of dollars for new technology that will have no appreciable effect on the 
haze." Am. Corn Growers v. EPA, 291 F.3d 1, 7 (D.C. Cir. 2002). However, EPA's proposed 
controls do exactly this. The improvements predicted at Caney Creek and Upper Buffalo from 
controls on White Bluff Units 1 and 2 based on EPA's scaling methodology are only a fraction 
of a deciview. Even the CALPUFF predicted visibility improvements at Caney Creek and Upper 
Buffalo from the installation of dry FGD at White Bluff Units 1 and 2 are less than 1 deciview 
from each unit, see 80 Fed. Reg. 18,972, making them imperceptible to the human eye. See 
Section III.C.2.iii below. The massive cost of installing dry scrubbers at White Bluff to achieve 
these insignificant improvements, whether on a dollar per deciview basis or a dollar per ton 
basis, would be much higher than the costs that EPA has previously rejected as BART and that 
EPA proposes to reject as BART in this Proposed Rule. Accordingly, the installation of dry 
scrubbers cannot be considered BART for S02 at White Bluff 

4. Emissions reductions at White Bluff will be achieved through interim 
controls. 

In addition to its plan to cease combusting coal at White Bluff by 2028, Entergy proposes 
to meet interim S02 emission rate reductions prior to 2028 through a reduction in the units' 
permitted S02 emission rates. The units currently have a permitted 3-hour average S02 limit of 
1.2 lb/MMBtu. Entergy proposes to lower this limit to a rolling 30-day average limit of 0.6 
lb/MMBtu beginning in 2018. 

NOx BART for all EGUs in Arkansas, including White Bluff, should be compliance with 
CSAPR given that EPA already has determined that CSAPR is better than BART. 77 Fed. Reg. 
33,642 (June 7, 2012). EPA has proposed to take this same approach in the Texas Regional 
Haze FIP and has approved several state regional haze SIPs that adopted this approach. 
Proposed Texas Regional Haze FIP, 79 Fed. Reg. at 74,821; see also Proposed Pennsylvania SIP 
Approval, 80 Fed. Reg. 2,841, 2,844 (Jan. 21, 2015); Final Minnesota SIP Approval, 77 Fed. 
Reg. 34,801, 34,801-02 (June 12, 2012). EPA should adopt this same approach in the final 
Arkansas Regional Haze FIP and provide that compliance with CSAPR is NOx BART for all of 
Arkansas' EGUs. 

However, in the event EPA continues to require Arkansas' EGUs to meet source-specific 
NOx BART limits in the final FIP, Entergy proposes that the units meet a rolling 30-boiler 
operating day average NOx limit of 1,342.5 lb NOx/hr. This limit is based on the installation of 
LNB/SOF A and Entergy would be prepared to meet this limit no later than three years from the 
effective date ofthe final rule. 16 See 79 Fed. Reg. at 18,974-75. Although the cost effectiveness 

16 As explained further in Section III.E below, this limit is different from the limit that Entergy proposed as NOx 
BART in its Revised White Bluff BART Analysis. The revised limit is necessary due to the changed operating 
conditions at White Bluff over the past few years. The plant is now economically dispatched through the 
Midcontinent Independent System Operator ("MISO") and is spending greater amounts of time at lower load than it 
did in 2013, when the Revised White Bluff BART Analysis was submitted to ADEQ, and in prior years. The 
emissions guarantee that Entergy received from Foster Wheeler, the vendor that Entergy has selected to supply the 
NOx control technology, only applies to loads of 50% of capacity or greater. Therefore, a revised limit is necessary 
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of installing LNB/SOF A would significantly decrease as a result of a revised remaining useful 
life analysis for the units, if EPA does not adopt its CSAPR equals BART approach for 
Arkansas, Entergy is prepared to install these controls as part of its comprehensive visibility 
improvement proposal. 

This combination of CSAPR compliance or, in the alternative, LNB/SOF A installation, 
and acceptance of a lower S02 emission rate through the remaining useful coal-fired life of the 
White Bluff units should be determined to be BART for White Bluff No additional controls are 
justified given Entergy's proposal to limit the number of years of coal-fired operation at White 
Bluff 

B. EPA's Reasonable Progress Analysis And Proposed Determination Are 
Inconsistent With Other Regional Haze Development Processes. 

1. EPA's reasonable progress analysis does not follow prior actions. 

For reasonable progress purposes, EPA failed to undertake an appropriate reasonable 
progress analysis, including the crucial first step of determining whether additional controls are, 
in fact, necessary for Arkansas to make reasonable progress. See Section III.C below. EPA 
targeted only Independence in its analysis and subsequent decision to impose S02 and NOx 
limitations on the two coal-fired units at Independence. By focusing solely on Independence, 
EPA's reasonable progress analysis for the proposed Arkansas FIP abandons the analytical 
approach and determinative standards that guided previous reasonable progress analyses and 
determinations. In place of the criteria and procedures that EPA established in its own guidance 
or utilized and applied in previous approvals/disapprovals of regional haze SIPs or promulgation 
of regional haze FIPs, EPA made the arbitrary decision to review Independence simply because 
it believes "it would be unreasonable to ignore" the facility. 80 Fed. Reg. at 18,992. EPA failed 
to consider any lesser level of controls, the relative costs of such controls, the effectiveness of the 
controls in improving visibility or the cost per deciview improvement associated with the 
proposed controls. 

EPA arbitrarily elected to propose controls for Independence that are unnecessary for 
Arkansas to demonstrate reasonable progress, provide no perceptible visibility improvement and 
exceed the cost estimates documented for other sources under other approved plans where EPA 
declined to impose reasonable progress controls. Further, EPA failed to follow its own guidance, 
which indicates that "States should consider a broad array of sources and activities when 
deciding which sources or source categories contribute significantly to visibility impairment." 
Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, at 3-2 
(June 1, 2007) ("Reasonable Progress Guidance"). 17 The arbitrary evaluation process that EPA 
followed in the Proposal not only distorts the goals and objectives of the Regional Haze 
Program, but it also is contrary to EPA's own requirements for uniformity and regional 
consistency. 

to ensure that the White Bluff units can comply with the NOx limit at the lower loads that have become a more 
common operating condition for the units. 
17 Available at h'WQ.;iL"Y'Y3'1JI:7 ~7 2fLJSQYLllim@lilli~tnQ@l1ill!C~~Il!hlLRIQm&Miill2ITilll£d! 
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(i) EPA failed to determine visibility impact and the scope of 
Arkansas sources' contribution to visibility impairment. 

EPA's singular attention on Independence for reasonable progress controls is 
unsubstantiated and is patently arbitrary and capricious. Despite identifying the 10 largest point 
sources of S02 and NOx within Arkansas, EPA focused only on the top three: White Bluff, 
Independence, and Flint Creek. Because White Bluff and Flint Creek are subject to BART, EPA 
concluded that no additional controls are necessary at those sources and the subsequent 
reasonable progress analysis fell solely on Independence. !d. at 18,991-92. Other than stating 
that these plants are the three largest sources, EPA provides no explanation for ignoring the other 

1 . 18 seven arge pomt sources. 

EPA's failure to assess and document the contribution to visibility impairment at any 
relevant Class I area from any Arkansas point source, including Independence, is contrary to past 
rulemakings and is completely inconsistent with the detailed approach taken by EPA Region 6 in 
its promulgation of the regional haze FIP for Texas. See generally, Proposed Texas Regional 
Haze FIP, 79 Fed. Reg. 74,818. There, the Agency completed a multi-step evaluation that 
included: Q/D analysis (i.e., total emissions - 24-hour maximum annualized- divided by 
distance to the Class I area) for each Texas point source and relevant Class I area to identify 
,1 • ' • • ... ,1 1 ,• 19 1 1 • mose pomt sources requmng runner evamanon, a pnotocnem1ca1 moaeung scenano utmzmg 
source apportionment to quantify visibility impacts from the sources identified in the Q/D 
analysis, 20 and an extinction percentage threshold to arrive at what EPA claimed was a common 
breakpoint in potential visibility improvement. 21 This analysis was key to the development of 
EPA's approach for proposing appropriate controls by indicating for which sources the 
installation of controls are needed and would be worthwhile. See id.at 74,839 (explaining that 
the results "suggest that controlling a small number of sources will result in visibility benefits at 
both Class I areas, and that rather than evaluating controls at all facilities identified by Texas 
combined, a subset of those facilities (and some additional facilities not identified) may be 
reasonable."). 

EPA took this same approach in other states. See Proposed Arizona Regional Haze FIP, 
79 Fed. Reg. at 9,352-53; Proposed Montana Regional Haze FIP, 77 Fed. Reg. at 24,058-59; and 
Proposed North Dakota Regional Haze FIP, 76 Fed. Reg. at 58,624-26. By notable contrast, 
EPA's Region 6 office did not perform any evaluation to identify any Arkansas point sources 
contributing to visibility impairment (or the scope of contribution) at Caney Creek or Upper 
Buffalo. EPA also performed multi-source emissions analysis using CAMx in most of those 
other states rather than looking only at the potential impact on visibility using the CAL PUFF, 

18 EPA must provide a reasoned basis for failing to analyze whether these other emission sources should be 
evaluated for reasonable progress purposes. Indeed, EPA should have conducted multi-source modeling to 
demonstrate that the other six largest point sources in Arkansas do not contribute to visibility impairment in the 
Arkansas Class I areas. 
19 Technical Support Document for the Oklahoma and Texas Regional Haze Federal Implementation Plans (FIP 
TSD), Appendix A at A-4 (Nov. 2014) ("TX FIP TSD"). 
20 !d. at A-15- A-26. 
21 Ii at A-49. 
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single source model, as it did in Arkansas. See Proposed Texas Regional Haze FIP, 79 Fed. Reg. 
at 74,877-78; Proposed Montana Regional Haze FIP, 77 Fed. Reg. at 24,050; Proposed North 
Dakota Regional Haze FIP, 76 Fed. Reg. at 58,635. 

EPA proceeded to complete the required four-factor reasonable progress analysis in those 
other states only after narrowing the list of potential point sources. Proposed Texas Regional 
Haze FIP, 79 Fed. Reg. at 74,872. See also Proposed Arizona Regional Haze FIP, 79 Fed. Reg. 
at 9,138, 9,352-53 (Feb. 18, 2014); Proposed Montana Regional Haze FIP, 77 Fed. Reg. 23,988, 
24,058-59 (Apr. 20, 2012); and Proposed North Dakota Regional Haze FIP, 76 Fed. Reg. 58,570, 
58,624-26 (Sept. 21, 2011). No doubt, this process was utilized because the Regional Haze Rule 
requires that additional controls for proposed emission reductions, as identified in an 
implementation plan, must be needed to achieve reasonable progress. 22 EPA's failure to follow 
these same procedures in the Arkansas Proposed FIP is completely inconsistent with its prior 
actions and renders the Proposed FIP arbitrary and capricious. 

(ii) EPA's review and determination of cost effectiveness IS 

inconsistent with other state programs. 

EPA's disregard for consistent reasonable progress review and analysis continued into 
the required four-factor analysis. After making the unsubstantiated and unsupportable 
determination to target only Independence, EP .LA~ applied different dollar per ton cost 
effectiveness thresholds for proposed controls at the plant, which are out of line with the 
standards applied in other regional haze SIPs and FIPs. Specifically, EPA's Proposal attempts to 
justify a cost effectiveness of dry FGD at Independence totaling $2,477/S02 ton removed for 
Unit 1 and $2,686/S02 ton removed for Unit 2. 80 Fed. Reg. at 18,944. This far exceeds the 
cost threshold approved by EPA for reasonable progress controls for other states. See Section 
III.C.3 below. 

(iii) EPA's evaluation and application of NOx control requirements is 
inconsistent with other state programs. 

EPA's decision to evaluate and propose NOx controls at Independence stands completely 
opposite its decision not to even evaluate NOx controls for Texas' point sources despite similar 
visibility conditions. See Proposed Texas Regional Haze FIP, 79 Fed. Reg. at 74,873 ("we are 
limiting our analyses to consideration of S02 controls for these EGU sources, as our modeling 
indicates that the impacts from these sources on the 20% worst days are primarily due to sulfate 
emissions."). EPA's decision in this Proposal to impose NOx limits on Independence is 
inexplicable given the very low visibility improvement projected and the fact that such limits are 
completely unnecessary for Arkansas to stay below the URP. See 40 C.P.R. §§ 51.308(d)(1)(ii) 
and ( d)(3) (explaining that "emission reduction measures" must be necessary to achieve 
reasonable progress goals). Visibility at Arkansas' Class I areas is only insignificantly impacted 
by all Arkansas point sources, even less so by point source contributions of NOx, and almost not 

22 See 40 C.F .R. §§ 51.308(d)(l )(i)(B) and (d)(3). Logic dictates that if a point source's contribution to visibility 
impairment is determined to be insignificant then additional controls are not necessary to achieve reasonable 
progress. 
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at all by Independence. See Section III.C.2 below. Further, Arkansas has sufficiently 
documented that those same Class I areas remain well ahead of the approved URP. See Section 
III.C.1 below. 

2. EPA is obliged to act consistently in promulgating rules. 

Reviewed individually, the issues identified above evidence an unjustified and 
inconsistent application of the Regional Haze Rule. Collectively, they demonstrate EPA's 
complete disregard for consistent review and uniform evaluation that is required by regulation. 
EPA's consistency regulations strive for "standardiz[ ed] criteria, procedures and policies" when 
"implementing and enforcing the act." 40 C.P.R. §§ 56.3(a) and (b). They further oblige the 
Agency to ensure that actions taken under the Clean Air Act: (1) "[a]re carried out fairly and in a 
manner that is consistent with the Act and Agency policy as set forth in the Agency rules and 
program directives" and (2) "[a]re as consistent as reasonably possible with activities of other 
Regional Offices." 40 C.P.R. § 56.5(a). 

In EPA's Arkansas FIP Proposal, EPA abandoned the standardized criteria, procedures 
and policies that had been used in other regional haze SIPs/FIPs. Even more remarkable, EPA's 
failure to complete a necessary reasonable progress analysis is the same justification EPA used to 
reject Arkansas' SIP proposal in the first instance. See 80 Fed. Reg. at 18,991 (noting that 
EPA's partial disapproval of the Arkansas regional haze SIP was based, in part, on the "finding 
that Arkansas did not complete a reasonable progress analysis and did not properly demonstrate 
that additional controls were not reasonable"). 

C. Installing Scrubbers At Independence Is Not Necessary To Demonstrate 
Reasonable Progress And Cannot Be Justified At This Time. 

Units 1 and 2 at the Independence Station are not subject to BART. 80 Fed. Reg. at 
18,991. EPA nonetheless treats the units as if they were subject-to-BART units by ignoring 
whether controls at the units are needed to improve visibility and looking only at whether 
controls are "cost effective." EPA must first determine that further actions are necessary in 
Arkansas beyond BART to ensure that visibility improvement is continuing on or below the 
glide path. See 42 U.S.C. § 7491(b)(2) (implementation plans must "contain such emission 
limits, schedules of compliance and other measures as may be necessary to make reasonable 
progress.") (emphasis added); Reasonable Progress Guidance at 4-1 ("Given the significant 
emissions reductions that we anticipate to result from BART" and other Clean Air Act programs 
"it may be all that is necessary to achieve reasonable progress in the first planning period."). 
Only if further action is necessary for reasonable progress may EPA require additional controls 
and, even then, EPA must evaluate which controls are appropriate based on the statutory factors. 
See 42 U.S.C. § 7491(g)(1). EPA failed to do this here. 

Arkansas' Class I areas, even without the proposed BART controls, are significantly 
below the URP and are on track to remain so for the next several years. Nonetheless, EPA has 
proposed to require emissions limits at Independence Units 1 and 2 based on the installation of 
S02 and NOx controls, ostensibly to achieve reasonable progress, and has offered two options 
for comment. Under Option 1, each coal-fired unit at Independence would be required to meet a 
rolling 30-day average S02 emission limit of 0.06 lb/MMBtu based on the installation and 
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operation of dry FGD systems, and a rolling 30-day average NOx emission limit of 0.15 
lb/MMBtu based on the installation and operation ofLNB/SOFA. !d. at 18,994, 18,997. Under 
Option 2, the Independence coal-fired units would be required to meet only the S02 limit. !d. at 
18,994. 

EPA's justification for imposing S02 and NOx emission limits on Independence is not 
based on rational policy, legal or environmental grounds and, as a result, it is arbitrary and 
capncious. EPA's primary justification for proposing reasonable progress limits at 
Independence is that "it would be unreasonable to ignore a source representing more than a third 
of the State's S02 emissions and a significant portion of NOx point source emissions." !d. at 
18,992. EPA further supports its conclusion that emission limits based on the installation of 
major control technology are justified based on a finding that the proposed controls at 
Independence are cost effective. !d. at 18,994-97. However, the fact that a source, which is not 
subject to BART, may have significant S02 or NOx emissions, or that it would be cost effective 
to control such emissions, is irrelevant for reasonable progress purposes. EPA has not used such 
an inapplicable and inadequate justification to identify sources for control under a reasonable 
progress analysis in any other Regional Haze FIP. EPA did not appropriately analyze which 
sources, if any, should be controlled for reasonable progress and did not follow the procedures it 
has regularly used in other regional haze FIPS. See Section III.B above. Further, emission limits 
on Independence during at least the first planning period are unnecessary to demonstrate 
reasonabie progress as Arkansas aiready is beiow the giide path for the first pianning period. 

EPA also improperly relied on CALPUFF modeling in its reasonable progress analysis 
and, as a result, has significantly over-estimated Independence's contribution to visibility 
impairment and the deciview improvement that would result from the installation and operation 
of emissions controls at Independence. 23 The visibility impairment at Arkansas' two Class I 
areas is caused overwhelmingly by point sources outside of the state, secondary organic aerosols 
- biogenic ("SOAB"), mobile sources, and Arkansas area sources, 24 not by Arkansas point 
sources such as power plants. EPA's singular focus on Independence will not result in any 
meaningful improvement in visibility at Caney Creek or Upper Buffalo and will not affect 
Arkansas' continued progress toward the 2064 natural visibility goal, but will cost EAI' s 
customers and co-owners over $1 billion. 

1. Controls on Independence do not further the goal of the Regional 
Haze Program. 

The goal of the Regional Haze Program is the prevention of any future, and the 
remedying of any existing, impairment of visibility in mandatory Class I areas resulting from 
manmade air pollution. 42 U.S.C. § 7491(a)(1). Notably, the goal is not simply to reduce 

23 It is noteworthy that EPA issued, on July 29, 2015, a proposal to remove CALPUFF from EPA's preferred list of 
dispersion models used for Clean Air Act purposes. 80 Fed. Reg. 45,340 (July 29, 2015). 
24 EPA defines an area source as "a collection of similar emission units within a geographic area." EPA, 
Introduction to Area Source Emission Inventory Development, at 1.1-3 (Jan. 2001) available at 

"Area sources collectively represent 
individual sources that are small and numerous, and that have not been inventoried as specific point, mobile, or 
biogenic sources. Individual sources are typically grouped with other like sources into area source categories." /d. 
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emissions for the sole purpose of achieving emission reductions; rather, the program is designed 
to reduce emissions where necessary to remedy and prevent visibility impairment. 42 U.S.C. 
§ 7 491 (b )(2 ). The program undertakes a gradual approach toward this goal, to assure that 
reasonable progress is being made while accounting for economic and technological constraints. 
The program is not designed to achieve the ultimate goal of eliminating visibility impairment 
immediately but, rather, over time. As EPA itself noted when establishing the Regional Haze 
Rule, which provides the states with a 64-year period to reach natural visibility conditions at 
Class I areas: 

[a]dvancements in technology and changes in economic factors will likely provide 
opportunities for implementation of new cost effective control measures to assure 
reasonable progress. The structure of EPA's rule is designed to require States, 
through the SIP process, to review the statutory factors on a periodic basis and 
determine appropriate changes to their strategies based on that review. 

64 Fed. Reg. 35,714, 35,752 (July 1, 1999). EPA takes this extended period of time into account 
in providing guidance to the states on establishing their RPGs: "you should take into account the 
fact that the long-term goal of no manmade impairment encompasses several planning periods. 
It is reasonable for you to defer reductions to later planning periods in order to maintain a 
consistent glidepath toward the long-term goal." Reasonable Progress Guidance at 1-4; see also 
id. at 4-1 ("Given the significant emissions reductions that we anticipate to result from BART" 
and other Clean Air Act programs "it may be all that is necessary to achieve reasonable progress 
in the first planning period for some States."). 

Thus, the threshold question is whether reductions in a source's emissions are necessary 
to achieve reasonable progress for the planning period under consideration. 42 U.S.C. 
§ 7491(b)(2) (requiring regional haze implementation plans to contain measures "necessary to 
make reasonable progress toward meeting the national goal") (emphasis added). Here, where 
Arkansas is already below the URP for this planning period and projected to remain so for more 
than a decade, the answer is clearly no. EPA's proposed imposition of unnecessary controls is 
clearly unreasonable. See Michigan v. EPA, 135 S.Ct. at 2706 (requiring EPA's regulatory 
requirements to be "within the scope of its lawful authority" and its decision-making process to 
be "logical and rational"). 

(i) Arkansas' Class I areas are, and will remain, below the glide path 
well beyond the first planning period. 

The proposed emission limits for Independence are not necessary to achieve reasonable 
progress because ADEQ has demonstrated that Caney Creek and Upper Buffalo will be below 
the glide path in 2018. State of Arkansas, State Implementation Plan Review for the Five-Year 
Regional Haze Progress Report, at 55-56 (May 2015) ("Arkansas Five-Year Progress 
Report''). 25 Specifically, Caney Creek and Upper Buffalo have both shown improved visibility 
for the most impaired and least impaired days since 2001 and are projected to continue to 
improve. The current five-year average shows that, as of 2011, Caney Creek has achieved 73% 
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of Arkansas' 2018 RPG of3.88 dv and Upper Buffalo has achieved 66% of Arkansas' 2018 RPG 
of3.75 dv. Arkansas Five-Year Progress Report at 60. Based on the five-year rolling averages 
and projected data, both Class I areas are on schedule to achieve their 2018 RPGs for the 20% 
worst days. !d. at 55, 57. Data from Caney Creek and Upper Buffalo show that the goal of no 
visibility degradation on the 20% best days will be achieved and that visibility has and will 
continue to improve. !d. at 42-43. EPA acknowledges these facts in the Proposal: "Arkansas 
Class I areas and those outside of Arkansas most significantly impacted by Arkansas sources are 
projected to meet the URP for the first planning period." 80 Fed. Reg. at 18,992. As a result of 
emission reductions achieved through regional and national programs, including MATS, CAIR, 
and CSAPR, future Clean Air Act programs such as implementation of the 1-hour S02 NAAQS, 
the revised ozone NAAQS and the Clean Power Plan, as well as the reductions for White Bluff 
and Independence that Entergy is proposing and the BART controls that EPA has proposed for 
the other sources in Arkansas, there is every reason to project continued improvement in 
visibility in Caney Creek and Upper Buffalo well beyond 2018. 26 

Entergy has conducted additional modeling using the Comprehensive Air Quality Model 
with Extensions ("CAMx") and statistical analysis that supports this conclusion. The CAMx 
modeling demonstrates that the haze index at Caney Creek and Upper Buffalo will remain below 
the URP for many years to come. 27 Recent IMPROVE monitoring data show that the haze index 
has been consistently below the URP in both Caney Creek and Upper Buffalo. Trinity 
Consuitants, Inc. ("Trinity") aiso performed statisticai anaiyses on the data from both Caney 
Creek and Upper Buffalo to statistically project the haze index trend through 20 18. 28 Using a 
Ranked Statistical Analysis, the haze index for the average of the W20 days in 2018 is projected 
to be 20.07 dv at Caney Creek and 20.91 dv at Upper Buffalo. 29 These numbers are far below 
the URP for the first planning period and demonstrate that no source in Arkansas, including 
Independence, needs to install controls for Arkansas to remain below the glide path. See Figures 
1 and 2. 

26 The 5-Year Progress Report for Missouri also demonstrates that Mingo and Hercules Glades are on track to meet 
the 2018 visibility goals and Missouri has determined that further reductions are not necessary. Missouri Regional 
Haze Plan: 5-Year Progress Report, at 4, 17 (Aug. 29, 2014) ("The [monitoring] analyses in the 2009 RH plan 
demonstrate that the 2018 visibility goals for Mingo and Hercules Glades will be largely achieved from Electric 
Generating Unit (EGU) emission reductions resulting from the federal Clean Air Interstate Rule (CAIR) program."); 
see also Proposed Missouri SIP, 77 Fed. Reg. 11,958, 11,966 (Feb. 28, 2012) ("EPA proposes to find that Missouri 
has appropriately established goals that provide for reasonable progress towards achieving natural visibility 
conditions."); Final Missouri SIP, 77 Fed. Reg. 38,007 (June 26, 2012). 
27 The CAMx modeling was conducted by Trinity Consultants, Inc. Trinity's Regional Haze Modeling Assessment 
Report, which describes the CAMx modeling methodology that Trinity used to evaluate the visibility improvement 
of controls at Independence and White Bluff, is provided as Exhibit C to these comments. 
28 Trinity's report identifying why a statistical analysis was perfonned on the IMPROVE data and why the Ranked 
Statistical Analysis was selected is included as Exhibit D to these connnents and incorporated by reference herein. 
IMPROVE Data Statistical Analysis, Trinity Consultants (July 2015) ("Trinity Report"). 
29 Trinity also perfonned a Trend Statistical Analysis of the data, which projects even lower visibility impairment of 
18.02 dv at Caney Creek and 20.44 dv at Upper Buffalo, Trinity Report at Section 3.1, but Entergy is using the more 
robust and conservative Ranked Statistical Analysis to demonstrate the expected trend in visibility impairment. 
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Figures 1 and 2 show the data plots for the 20% worst days and the 20% best days from 
the IMPROVE network for Caney Creek and Upper Buffalo, respectively. These plots 
demonstrate that the W20 days since 2007 have consistently been below the URP and that 
visibility is improving faster than the URP. Trinity applied a Ranked Statistical Analysis to all 
of the haze index values calculated using the new IMPROVE equation and the data from the 
IMPROVE monitoring network and constructed a future projection curve to statistically project 
the haze index at Caney Creek and Upper Buffalo in 2018. Trinity Report at Section 3.2. As 
demonstrated in Figure 1, the Ranked Statistical Analysis indicates that the haze index in 2018 at 
Caney Creek will be 20.07 dv, which is 2.84 dv below the URP. Indeed, if EPA does nothing at 
all (i.e., imposes no BART limits on sources in Arkansas or emission limits on Independence), 
Caney Creek would not approach the glide path until 2030. Figure 2 shows very similar results 
for Upper Buffalo, which would not approach the glide path until at least 2026. In light of these 
projections, which align with ADEQ's glide path demonstrations (see Arkansas Five-Year 
Progress Report at 57-60), S02 and NOx emission limits at Independence are unnecessary for 
reasonable progress purposes for at least a decade. 

Notably, the Ranked Statistical Analysis conservatively assumes that there will be no 
additional emissions reductions resulting in visibility improvements after 2018, including 
emissions reductions from out-of-state sources, which cause over 50% of the visibility 
impairment in Arkansas Class I areas, or from area and mobile sources, which account for 

o , "j .-. -~J"\/ I" ,"1 • •-t "1'", 0 0 , , ~ .,.-.; 1 "I ........ rr.J"\/ , TT T""''lo 1"1" "I 30 approximately ':! .. D/o or me VISIDHHy Impairment at Laney L.reeK ana ':!.O<S/o at upper tmrra10. 
Assuming that MATS achieves the emissions reductions that EPA projects in terms of acid gas 
controls and retirements, 31 that CSAPR tightens the S02 emission budgets in the second phase, 
that sources will be forced to make additional S02 and NOx reductions to comply with the 1-
hour S02 NAAQS and the revised ozone NAAQS, and that the Phase 2 CAFE fuel economy 
standards drive further reductions from mobile sources, the haze index in Caney Creek and 
Upper Buffalo will continue to improve beyond 2018 without controls on Independence. 

(ii) Emissions from out-of-state sources and Arkansas mobile and area 
sources have a more significant impact on Arkansas' Class I areas. 

In the Proposal, EPA's reasonable progress analysis primarily focuses on point source 
contributions to light extinction at Caney Creek and Upper Buffalo. As a result, EPA chose to 
limit its evaluation of potential reasonable progress controls solely to Arkansas' largest emitting 
point sources, and, specifically, to Independence. However, as demonstrated in Figures 3 and 4 
below, Arkansas point sources are relatively insignificant contributors to visibility impairment in 
Caney Creek and Upper Buffalo compared to most of the other regions modeled by CENRAP 
and are not even the biggest source group contributor in Arkansas to visibility impairment in 
these Class I areas. 32 

30 These percentages are based on CENRAP's Particulate Matter Source Apportionment Technique ("PSAT") tool. 
31 Entergy expects the MATS Rule will go forward before the end of this planning period along with the associated 
emission reductions. See footnote 5 above. 
32 Figures 3 and 4, as well as Figures 5 and 6, were developed by extracting the modeled source apportionment 
extinction data from the CENRAP PSAT tool for Caney Creek and Upper Buffalo. The data obtained were 
organized by geographic region and source category, so that the individual contribution of each source category in 
each geographic region could be determined. 
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Figures 3 and 4 display the modeled percent contribution of elevated and low-level point 
sources to the total light extinction from the significantly contributing geographic regions. Also 
included in these figures is the combined total percentage contribution from all point sources in 
all geographic regions. Of a total point source contribution of 61.85% at Caney Creek in 2002, 
Arkansas's point sources contributed only 2.87%, making Arkansas the eighth highest point 
source contributor. Similarly, of the 60.35% total point source contribution at Upper Buffalo in 
2002, Arkansas was the ninth highest point source contributor with only a 2.47% contribution. 

In addition, unlike these other regions, where point sources contribute the majority of 
visibility impairment to Arkansas' Class I areas, most of Arkansas' share of the contribution to 
visibility impairment comes from Arkansas area and mobile sources, not point sources. See 
Figures 5 and 6 below. 
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At Caney Creek, Arkansas area sources contribute 3. 75% of the overall extinction while 
Arkansas' combined point source category (i.e., elevated and low-level point sources) contribute 
only 2.87%. Even more significantly, Arkansas area sources contributed 5.09% towards 
extinction at Upper Buffalo compared to 2.47% from the combined Arkansas point sources. 

Independence's emissions, which comprise only a portion of Arkansas' point source 
emissions, have even less of an effect on light extinction in either Class I area. As a result, 
installing emissions controls on Independence will not meaningfully change the haze index at 
either Class I area. 

(iii) Emissions from out-of-state sources will continue to improve. 

Entergy' s analysis demonstrates that Arkansas' Class I areas will remain below the glide 
path in the first planning period and well into the second based on actual data (see Section 
III.C.l.i above); however, the analysis also demonstrates that, due to continued emissions 
reductions at sources outside of Arkansas, these reductions will continue, furthering Arkansas' 
progress towards background visibility, without controls on Independence. Point source 
emissions from the other states included in CENRAP's modeling have been steadily decreasing 
since the early 2000's and that trend is expected to continue. Indeed, a number of sources in East 
Coast states have recently announced retirements. The U.S. Energy Information Administration 
predicts that 60 giga\~vatts of coal-fired po\~ver plant capacity \x1ill retire by 2020. 33 These units 
are significant contributors to visibility impairment at Caney Creek and Upper Buffalo and their 
retirement will further improve visibility. The second phase ofCSAPR, the 1-hour S02 NAAQS 
and the revised ozone NAAQS also will result in significant reductions in S02 and NOx 
emissions from the largest point source contributors to Caney Creek and Upper Buffalo, which 
are all located outside of Arkansas. See Figures 7 and 8 (demonstrating declining emissions 
trends and the contributions ofEGUs). 
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Figure 8 

31 

ED_001237 _00001253-00043 



EPA-HQ-2017-010177 Production Set #2 

According to EPA's Reasonable Progress Guidance, the Agency should have taken the 
emissions reductions anticipated from CSAPR, as well as other Clean Air Act programs, into 
account in setting the proposed RPGs for Arkansas: 

Given the significant emissions reductions that we anticipate to result from 
BART, the CAIR, and the implementation of other CAA programs, including the 
ozone and PM2.5 NAAQS, for many States this will be an important step in 
determining your RPG, and it may be all that is necessary to achieve reasonable 
progress in the first planning period for some States. 

Reasonable Progress Guidance at 4-1. EPA completely failed to undertake this "important step" 
in proposing the RPGs for Arkansas and instead simply focused on controls at Independence. 

2. Installation of controls on Independence Units 1 and 2 cannot be 
justified because of the de-minimis benefit toward reasonable 
progress. 

EPA's own analysis counsels against imposing emission limits on Independence. EPA 
asserts that CENRAP modeling shows that sulfate from all point sources included in the regional 
modeling is projected to contribute to 57% of the total light extinction at Caney Creek on the 
W20 days in 2018 and 43% of the total light extinction at Upper Buffalo. 80 Fed. Reg. at 
18,990. However, EPA recognizes that the CENRAP modeling also demonstrates that sulfate 
from all (elevated and low level) Arkansas point sources is projected to be responsible for only 
3.58% of the total light extinction at Caney Creek and 3.20% at Upper Buffalo. !d. The 
contribution of Arkansas point sources' nitrate emissions to visibility impairment at Arkansas' 
Class I areas is even more insignificant. According to EPA's analysis, nitrate from all point 
sources included in the regional modeling is projected to account for only 3% of the total light 
extinction at the Caney Creek and Upper Buffalo Class I areas, with nitrate from Arkansas point 
sources being responsible for only 0.29% of the total light extinction at Caney Creek and 0.25% 
at Upper Buffalo. !d. The Independence units' share of emissions to this minimal contribution 
from Arkansas point sources to visibility impairment at Caney Creek and Upper Buffalo is even 
less. 

Entergy' s CAMx modeling confirms that Independence's contribution to visibility 
impairment is insignificant in both Class I areas. Independence is projected to contribute to only 
0.119 dv of visibility impairment at Caney Creek and Upper Buffalo on W20 days in 2018. See 
Figures 9 and 10. 34 This reflects only one half of one percent of the visibility impairment, based 
on modeling, on the W20 days in either Caney Creek or Upper Buffalo. Yet, based on such a 
miniscule contribution and with no credible explanation, EPA arbitrarily concludes that S02 and 
NOx controls at Independence are warranted. 

34 Figures 9 and 10 assume no FIP controls on any of the Arkansas sources. Also, the total haze index values 
presented in Figures 9 and 10 are based on Entergy 's CAMx model predicted total contribution calculated using the 
new IMPROVE equation, whereas the projected haze index values in Figures 1, 2, and 11 - 14 are based on Trinity's 
Ranked Statistical Analysis and represent the average haze index for the W20 days. See Section III.C.l.i, above. 
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(i) CALPUFF modeling cannot be used to justify reasonable progress 
controls at Independence. 

Entergy acknowledges that, under the Regional Haze Rule, "the URP does not establish a 
'safe harbor' for the state in setting its reasonable progress goals." 80 Fed. Reg. at 18,992 
(referencing 64 Fed. Reg. at 35,732). Nonetheless, EPA must demonstrate that additional 
controls are rational and economically justifiable and that the amount of progress that would 
result will be "reasonable based upon the statutory factors." !d. EPA has explained that this 
requires a consideration of the projected visibility benefit expected from the controls. !d. at 
18,993. 

EPA admits that it did not perform refined, multi-state modeling to determine the amount 
of visibility improvements that would be achieved through the installation of controls because it 
would be difficult, time-consuming, and expensive. Instead, the Agency took a "thumbnail" 
approach in an attempt to justify the proposed controls based on how long it would take to 
achieve background levels. 80 Fed. Reg. at 18,997-98. EPA's use ofCALPUFF, a single source 
model, for evaluating the reasonable progress benefits of installing controls at Independence is 
misplaced and clearly in error. CALPUFF is not appropriate for reasonable progress purposes as 
it addresses a fundamentally different question than a proper reasonable progress analysis. TX 
FIP TSD at A-35. As EPA itself has recognized, CALPUFF is overly simplistic and greatly 
overstates the effect of single source emissions. BART Guidelines, 70 Fed. Reg. 39,104, 39,121 
(July 6, 2005) ("there are other features of our recommended modeling approach that are likely 
to overstate the actual visibility effects of an individual source. Most important, the simplified 
chemistry in the model tends to magnify the actual visibility effects of that source."). CALPUFF 
also fails to show the effects of multiple sources, and is much less sophisticated in its treatment 
of the chemical interactions of the different pollutants in the atmosphere than CAMx. 

EPA has recognized that CAMx, a photochemical transport 3-dimensional grid model, is 
a more appropriate modeling tool for reasonable progress purposes. Proposed Texas Regional 
Haze FIP, 79 Fed. Reg. at 74,877-78. BART analyses assess the impact of a single facility based 
on the maximum or 98th percentile impacts, regardless of whether the Class I area was actually 
experiencing high visibility impairment on any given day. Since CALPUFF does not conduct an 
analysis considering all the emissions from all potential sources, some of the days with the worst 
model-predicted concentrations could be days that are not significantly impaired. Reasonable 
progress modeling using a photochemical model, such as CAMx, allows EPA to evaluate 
impacts from a source (with all other sources included in the modeling) on a Class I area's best 
and worst days. !d. at 74,878. 

The draft EPA Modeling Guidance for Demonstrating Attainment of Air Quality Goals 
for Ozone, PM25, and Regional Haze (Dec. 2014) ("Draft Modeling Guidance") discusses the 
use of photochemical grid models and notes that Community Multiscale Air Quality Model 
("CMAQ") and CAMx are the most commonly used models for attainment demonstrations. The 
Draft Modeling Guidance specifically notes that "a modeling based demonstration of the impacts 
of an emissions control scenario ... as part of a regional haze assessment usually necessitates the 
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application of a chemical transport grid model." Draft Modeling Guidance at 22. 35 Throughout 
the Draft Modeling Guidance, the discussion is focused on items specific to photochemical grid 
models such as CAMx, including emissions inventories, supporting models, pre-processors, and 
applying a model to changes in visibility. 

According to the Draft Guidance, "the emission sources included in the analysis must be 
comprehensive, including emissions from all source categories" (i.e., point sources, non-point 
stationary sources, on-road and non-road mobile sources, fires, and biogenic sources) and "'all' 
sources of emissions." !d. at 32, 36. A CAMx modeling analysis includes a comprehensive 
inventory, capturing each of these source categories, which are then available to react with 
available precursors. By using the comprehensive inventory, this limits the amount of precursors 
available to react with the emissions from a facility or source in question. This has been referred 
to by EPA as a "dirty background analysis." CALPUFF analyses conducted in support ofBART 
determinations do not consider the full inventory of sources and thus do not account for other 
pollutants challenging and consuming precursor emissions. As such, ammonia and other 
precursor pollutants are more fully available to react with a facility's emissions and generate 
haze impacts in a modeled simulation using CALPUFF. This is referred to by EPA as a "clean 
background analysis." Therefore, the use of CALPUFF does not reflect the interaction of 
pollutants in the atmosphere as accurately as CAMx does. 

Notably, EPA recently issued a proposal on July 29, 2015, which would remove 
CALPUFF from EPA's preferred list of air dispersion models in its Guideline on Air Quality 
Models ("Guideline"), in Appendix W to 40 C.F.R. Part 51. Although EPA states that the 
proposed changes to the Guideline would not affect its recommendation that CALPUFF be used 
in the BART determination process, EPA made no such assurances regarding the use of 
CALPUFF for a reasonable progress analysis. Instead, EPA's proposal emphasizes the use of 
chemical transport models for assessing visibility impacts from a single source or small group of 
sources. According to the Agency, 

Chemical transport models are well suited for the purpose of estimating long
range impacts of secondary pollutants, such as PM2.5, that contribute to regional 
haze and other secondary pollutants, such as ozone, that contribute to negative 
impacts on vegetation through deposition processes. These multiple needs require 
a full chemistry photochemical model capable of representing both gas, particle, 
and aqueous phase chemistry for PM2.5 , haze, and ozone. 

80 Fed. Reg. at 45,349. CALPUFF is clearly inferior in this regard. 

Indeed, EPA's Interagency Workgroup on Air Quality Modeling Phase 3 Summary 
Report: Long Range Transport and Air Quality Related Values, 36 which EPA has made available 
as a supporting document for the proposed revisions to Appendix W, makes clear that CALPUFF 
should not be used for a reasonable progress analysis. The report explains that, "[a] modeling 
system that treats emissions from all known anthropogenic and biogenic emissions sources with 
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realistic chemical and physical transformations should be utilized to estimate future visibility 
conditions at a Class I area. The most appropriate tool that contains these qualities is a 
photochemical grid model [such as CAMx]." !d. at 6. It further explains that "the results from a 
BART determination or similar modeling using CAL PUFF cannot be directly compared to 
estimated impacts of emissions controls from a single source on a reasonable progress goal.. .. 
Lagrangian puff models are not ideal for reasonable progress demonstrations since they typically 
characterize one or a small group of sources." !d. at 9. 

(ii) The CALPUFF modeling vastly overstates the potential visibility 
improvement from controls on Independence. 

EPA's CALPUFF modeling indicates that the S02 and NOx emission limits proposed for 
Independence will result in a 1.952 dv improvement in Caney Creek and a 1. 782 dv 
improvement in Upper Buffalo. See Summary of Additional Modeling for Entergy 
Independence, at 8, Table 5 (Apr. 2015), EPA Docket ID EPA-R06-0AR-2015-0189-0147. 
However, this range is vastly overstated. Based on the current monitored visibility levels in 
Caney Creek and Upper Buffalo, the W20 days show that the visibility impairment in 2018 will 
be approximately 23 to 24 dv. EPA recognizes that sulfate from all of Arkansas' point sources 
are projected to be responsible for only about 3.6% of total light extinction at Arkansas' Class I 
areas based on CENRAP modeling. 80 Fed. Reg. at 18,990. This means that sulfate from all 
Arkansas point sources are projected to be responsible for only about 0.83 - 0.86 dv of 
impairment (23-24 dv x 3.6%). For nitrates, EPA projects that Arkansas point source emissions 
will account for, at most, 0.29% of the total light extinction at Arkansas' Class I areas. !d. at 
18,990. Independence's S02 and NOx emissions contribute only a portion to the sulfate and 
nitrate percentages estimated from Arkansas point sources. It would, therefore, be impossible for 
the S02 and NOx limits proposed for Independence to result in deciview improvements at Caney 
Creek and Upper Buffalo of 1.952 dv and 1.782 dv, respectively. This simple example 
demonstrates the obvious flaw in EPA's use of CALPUFF for its reasonable progress analysis 
and, thus, its justification for imposing emission limits on Independence despite the fact that the 
Class I areas are below the URP. 

Another illustration demonstrates why CALPUFF greatly overstates the benefits of 
overall visibility benefits from proposed emission limits. In the Proposal, EPA projects the 
visibility benefits from the proposed BART controls based on CALPUFF modeling. Based on 
CALPUFF, EPA's proposed BART limits at White Bluff, Flint Creek Power Plant, Carl E. 
Bailey Generating Station, John L. McClellan Generating Station, Lake Catherine and Domtar 
Ashdown Power Boilers will result in projected combined visibility benefits of approximately 
4.3 dv at Caney Creek. 37 See Figure 11 below. Based on a statistical projection of the haze 
index in Caney Creek (see Section III.C.1 above), that would result in a haze index of 15.76 dv, 
which would put Caney Creek closer to natural background levels than the glide path. The URP 

37 Trinity derived the 4.3 dv improvement from the CALPUFF modeling by determining the total extinction (in 
inverse megameters) from each proposed BART source, adding them together, and then calculating the deciview 
improvement. The resulting 4.3 dv improvement is over five times the total visibility impact attributed to all point 
sources in Arkansas based on CENRAP' s CAMx modeling and 14 times the impact attributed to point sources based 
on Entergy's current CAMx modeling. 
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would not reach that haze level until approximately 2048. 38 Indeed, even if you ascribed the 
CALPUFF-projected benefits to Caney Creek based on the recent IMPROVE levels 
(approximately 22 dv between 2009 and 2012), the projected haze index would drop to 17.7 dv, 
which indicates no further action should be needed to remain below the URP until approximately 
2038. 

38 The projected haze index at Upper Buffalo of 18.05 dv would keep Upper Buffalo below the glide path until 
approximately 2038 - the end of the third planning period. See Figure 12. 
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Figure 11 
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If EPA insists on relying on CAL PUFF to evaluate the projected visibility benefits of 
requiring controls on Independence, it must be consistent and use CALPUFF to evaluate the 
need for such controls for purposes of demonstrating reasonable progress. As demonstrated in 
Figures 11 and 12, controls at Independence cannot be justified for reasonable progress based on 
the CAL PUFF results, which predict an improvement of several deciviews solely from BART 
controls. 

(iii) Controls on Independence will not yield perceptible visibility 
benefits. 

As demonstrated above, EPA's CAL PUFF modeling greatly overstates the visibility 
benefits that would result from installing controls at Independence and should be disregarded. 
Further, when EPA used the CENRAP model (an appropriate multi-source model) to assess 
overall visibility impairment, EPA concluded that the cumulative benefit of installing all of the 
controls in the Proposed FIP- all BART controls plus controls at Independence- would result in 
visibility benefits at Caney Creek of only 0.21 dv and at Upper Buffalo of only 0.19 dv. 80 Fed. 
Reg. at 18,998, Table 67. Since Independence represents only approximately 36% of the S02 

point source emissions and 21% of the point source NOx emissions in Arkansas, see id. at 
18,991, one can ascribe only a minor portion of this projected insignificant deciview 
improvement to controls on Independence (approximately 0.08 dv at Caney Creek and 0.07 dv at 
Upper Buffalo). 39 Based on this, installation of controls on Independence will yield no 
discernible visibility improvements. 

Not only does this demonstrate the illogic of relying on CALPUFF for reasonable 
progress, it demonstrates that the realistic benefits resulting from installing controls at 
Independence will be inconsequential and will contribute virtually nothing to visibility 
improvement at either Class I area. According to EPA, one deciview reflects "perceptible 
changes" in visibility. See Proposed Regional Haze Rule, 62 Fed. Reg. 41,138, 41,145 (July 31, 
1997) ("A one deciview change in haziness is a small but noticeable change in haziness under 
most circumstances when viewing scenes in mandatory Class I Federal areas."). Thus, the 
measure of visibility improvement is based on noticeable changes. By EPA's own standard, a 
total deciview improvement at Caney Creek of 0.21 dv from the installation of controls at all of 
the proposed FIP sources would not be perceptible to the human eye. Likewise, a total deciview 
improvement at Upper Buffalo of 0.19 dv would not be discemable. Independence's 
contribution to the deciview improvements EPA projects based on the CENRAP modeling would 
be much less; nowhere close to the 1.95 dv and 1.78 dv improvement that EPA is claiming based 
on CALPUFF. 40 Requiring imperceptible visibility improvements is simply unreasonable. The 

39 These values are the calculated improvement based on EPA's "scaling methodology." See 80 Fed. Reg. at 18,997. 
40 Even if the CALPUFF results were accurate, it is highly unlikely that such improvements would be perceptible. 
Studies have demonstrated that not only is the deciview scale not uniform in perception over a wide range of 
visibility conditions, but a 1-deciview change in visibility is not even perceptible to the human eye. See Exhibit E, 
Just-Noticeable Differences in Atmospheric Haze, Ronald C. Henry, Department of Civil and Environmental 
Engineering, University of Southern California, Los Angeles, Air & Waste Manage. Assoc. (2002). Instead, 
according to the Study, deciview improvements likely would need to be in the range of 2 to 5 dv to be perceptible. 
/d. at 1242, Figure 2. 
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CAA requires only "reasonable progress, not the most reasonable progress." North Dakota v. 
EPA, 730 F.3d 750, 767 (8th Cir. 2013). 

In addition, the demonstration methodology used by EPA is unscientific. EPA used a 
ratio of emission rates from BART sources to Arkansas point sources to scale the modeled 
predicted haze index. First, there is no evidence to prove that the CAMx predicted modeling 
results are linearly correlated with emission rates. In fact, the CAMx modeling fundamentally is 
based on photochemical reactions. Therefore, the relationship between variation in the emission 
rates and predicted concentration is complicated. See Chemical Characteristics of Inorganic 
Ammonium Salts in PM2.5 in the Atmosphere of Beijing (China), A. Ianniello, F. Spataro, G. 
Esposito, I. Allegrini, M. Hu, and T. Zhu, 11 Atmos. Chern. Phys., at 10804 (2011).41 For 
example, due to a high chemical affinity, an ammonia molecule reacts with S02 molecules to 
form sulfate before reacting with NOx molecules to form nitrate. If abundant S02 is present in 
the atmosphere, any increase in NOx emissions will not result in a linear increase in nitrate 
formation. As a result, there may not be any increase in the predicted regional haze. On the 
contrary, if abundant NOx molecules are present, then any reduction in S02 molecules will not 
result in a significant reduction in haze as NOx will substitute the reduced S02 in the reaction. 
Second, a deciview is a logarithmic scale based on the concept that one deciview is the minimum 
change in the visibility perceptible to a human observer. See 40 C.F .R. § 51.301 (definition of 
"deciview"). As such, deciviews cannot be added or subtracted directly. Therefore, fractioning 
or scaiing deciviews based on emission rates is iHogicaL 

(iv) EPA has offered no justification for requiring controls to achieve 
reasonable progress for this planning period when the controls 
cannot even be installed until the next planning period. 

EPA further exceeds its authority by proposing to require controls in the name of 
achieving reasonable progress during the first planning period even though the emissions 
reductions the Agency proposes would not be achieved until well into the second planning 
period. The Proposed FIP covers a planning period of 2008-2018. The major S02 emissions 
control technology that would have to be installed at Independence to meet the proposed S02 

emission rate limitation cannot be designed, constructed and operational in less than five years. 42 

Given the likely effective date of the FIP in 2016, S02 controls at Independence could not be 
installed and operational before sometime in 2021. 43 

Adopting a reasonable progress goal for the first planning period based on the installation 
of controls that will not be completed until well after the deadline to achieve that reasonable 
progress goal makes no sense, and EPA has completely failed to explain why it is appropriate. 
Indeed, EPA will have multiple bites at this apple - there are still four more planning periods 

41 
Available at )!1[!J;L;/l':::YY:!.J:3~7 !J:!Q~l1£1JQ.::Il!illiJ!£1LL!L!~~f.\L!JflL£Q::Ll:::l.\B~~'-L!.J2Ql. 

42 EPA recognizes this timeframe is necessary for the installation of S02 controls at Independence by proposing that 
Independence meet the S02 emissions limits no later than five years after the effective date of the final rule. 80 Fed. 
Reg. at 18,994. Entergy agrees with EPA's conclusion that a five-year timeframe would be necessary for the 
installation of controls at Independence. 
43 The Proposed FIP provides for NOx emission limitations to be met three years after the effective date of the FIP, 
which would not be earlier than sometime in 2019. 
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during which the necessity of reasonable progress controls can be evaluated. Controls on 
Independence should not be considered until these subsequent planning periods, and should not 
be imposed for a planning period that will have ended by the time any emissions reductions can 
be achieved at Independence. This is consistent with EPA's Reasonable Progress Guidance: "It 
is reasonable for [a state] to defer reductions to later planning periods in order to maintain a 
consistent glidepath toward the long-term goal." Reasonable Progress Guidance at 1-4. 

3. The proposed controls are not cost effective. 

EPA's secondary justification for imposing controls on Independence is that it is, in 
EPA's opinion, cost effective to do so. 80 Fed. Reg. at 18,994-97. First, EPA's cost analysis for 
the proposed controls at Independence relies upon the control cost analysis for White Bluff, see 
S02 Cost TSD at 16, which is inappropriate. By simply relying on its White Bluff cost analysis 
without undertaking a site-specific analysis for Independence, EPA did not follow the steps 
necessary to identify the costs of controls for reasonable progress purposes. EPA's Reasonable 
Progress Guidance requires that EPA (1) identify the emissions units to be controlled; 
(2) identify the design parameters for the controls; and (3) develop cost estimates based upon 
those design parameters. Reasonable Progress Guidance at 5-1. 

Second, even if the White Bluff cost analysis were sufficiently indicative of the costs to 
install controls at Independence, Entergy disagrees \~vith EP .~_A ... ' s estimated costs for the 
installation of dry scrubbers at White Bluff See Section III.A.2 above. Assuming that dry FGD 
controls at Independence would cost the same as at White Bluff, the controls at Independence 
also would cost over $1 billion. See Section III.A.3 above. This is not cost effective on a $/ton 
basis for reasonable progress purposes as it would result in $4,234 per ton of S02 removed at 
Independence Unit 1 and $3,909 per ton of S02 removed at Independence Unit 2. 

Finally, even ifEPA's cost analysis as detailed in the S02 Cost TSD were correct, EPA's 
determination that the controls are cost effective is an insufficient basis to conclude that they 
must be installed for reasonable progress purposes. 

(i) Requiring over $1 billion in controls at Independence to achieve an 
unnecessary and imperceptible change in visibility at Arkansas' 
Class I areas is patently unreasonable. 

Despite the flaws in EPA's analysis of Entergy' s costs, EPA concludes that dry FGD is 
cost effective at $2,477 per ton of S02 removed for Independence Unit 1 and $2,286 per ton of 
S02 removed for Unit 2. 80 Fed. Reg. at 18,994. Dry FGD is not cost effective for reasonable 
progress controls. These costs are higher than other cost per ton thresholds in RPG 
determinations in EPA-approved SIPs. The Kentucky Regional Haze SIP, 76 Fed. Reg. 78,194, 
78,206 (Dec. 16, 2011 ), used $2,000 per ton S02 as a screening threshold for cost effectiveness 
based on CAIR. In the North Carolina Regional Haze SIP, 77 Fed. Reg. 11,858, 11,870 (Feb. 
28, 2012), EPA approved the state's decision not to implement reasonable progress controls due 
to limited improvement in visibility even though cost effectiveness values were described as 
ranging "from 912 to 1,922 dollars per ton of S02 removed ($/ton S02), and the average costs 
per utility system ranged from $1,231 to $1,3 7 5/ton S02." EPA's estimated cost effectiveness of 
dry FGD at Independence is significantly higher than these thresholds, at $2,477/S02 ton 
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removed for Unit 1 and $2,286/S02 ton removed for Unit 2. 80 Fed. Reg. at 18,994. Further, 
EPA has indicated that control costs found to be reasonable in the BART context may 
nonetheless be considered too costly in the reasonable progress context. See Final North Dakota 
SIP Approval/Disapproval, 77 Fed. Reg. 20,894, 20,936 (Apr. 6, 2012) (accepting North 
Dakota's determination that a level of $2,593 per ton of S02 removed was not reasonable and too 
costly in the reasonable progress context even though it is within the range EPA "ha[ s] 
considered reasonable in the BART context"). Despite these prior actions, EPA unreasonably 
concludes that the proposed controls at Independence are cost effective for reasonable progress 
purposes. 

Additionally, EPA failed to consider the cost effectiveness of the controls relative to the 
visibility benefit that would result. EPA's own guidance notes that for "individual, large scale 
sources, simple cost effectiveness estimates based on a dollar-per-ton calculation may not be as 
meaningful as a dollar-per-deciview calculation." Reasonable Progress Guidance at 5-2. Here, 
EPA gave no consideration to the dollar-per-deciview resulting from installing scrubbers at 
Independence. If EPA had done so, it would recognize that the costs are approximately $1.33 
billion per dv improvement at Caney Creek and $1.53 billion per dv improvement at Upper 
Buffalo. See S&L FIP Cost Report at 21, Table 8. Where additional visibility improvement is 
not needed to remain below the glide path, such an exorbitant cost cannot be justified. See Nat'! 
Parks Conservation Ass 'n v. EPA, 788 F.3d 1134, 1149 (9th Cir. 2015) ("NPCA") (upholding 
EPA's decision not to require reasonable progress controls because ofiack of cost-effectiveness, 
finding reasonable EPA's explanation that "cost of compliance is only one of the four statutory 
requirements for reasonable progress analysis."). 

(ii) EPA inappropriately revised Entergy' s control cost analysis by 
eliminating consideration of proper costs. 

EPA's cost estimates are artificially low because they fail to account for key 
considerations. As discussed above in Section III.A.2, EPA unjustifiably revised important 
aspects of Entergy's Revised White Bluff BART Analysis, upon which the reasonable progress 
controls cost analysis for Independence is based. At the least, EPA must re-evaluate the costs of 
controls based upon the 2015 S&L FGD Cost Estimate, attached as Exhibit B. 

As discussed in Section III.A.3 above, S&L estimated that the costs of dry FGD at White 
Bluff Units 1 and 2 would be over $1 billion, which is approximately 220% higher than EPA's 
estimate. Based on the 2015 S&L FGD Cost Estimate, and assuming a 30-year life for the dry 
FGD systems at Independence and identical costs, this results in an average cost effectiveness at 
Independence Unit 1 of $4,234 and of $3,909 at Independence Unit 2, which, as noted above, is 
much higher than cost per ton thresholds EPA rejected for reasonable progress determinations in 
other states. As importantly, the cost per deciview improvement that would result from installing 
these controls is estimated at approximately $1.33 billion at Caney Creek and $1.53 billion at 
Upper Buffalo. See S&L FIP Cost Report at 21, Table 8. Such a massive investment cannot be 
justified in light of the continuous improvement in visibility being achieved at both Caney Creek 
and Upper Buffalo. 
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D. EPA Should Adopt Entergy's Proposed Alternative Approach For White 
Bluff And Independence. 

EPA has requested public comment on any alternative S02 and NOx control measures 
that would address the regional haze requirements for White Bluff Units 1 and 2 and 
Independence Units 1 and 2 for this planning period. 80 Fed. Reg. at 18,997. According to 
EPA, this includes, but is not limited to, a combination of early unit shutdowns and other 
emissions control measures at the four units that would achieve greater reasonable progress than 
the BART and reasonable progress requirements that EPA has proposed for the first planning 
period. See id. 

1. EPA has no legal basis for reqmrmg that a four-unit approach 
achieve greater reasonable progress. 

EPA has offered no legal basis for its claim that an alternative four-unit approach must 
achieve greater reasonable progress than the controls that EPA has proposed, 80 Fed. Reg. at 
18,997, and Entergy disagrees that such a requirement is applicable or mandated by the Clean 
Air Act or EPA's own Regional Haze Rule. Neither the Act nor EPA's mles impose such a 
requirement. To the contrary, EPA noted in the final Regional Haze Rule that states have 
discretion to determine what control measures must be implemented to achieve reasonable 
progress. 64 Fed. Reg. at 35,721. EPi\~ ft1rther explained that "States may conclude that control 
strategies specifically for protection of visibility are not needed at this time because the analyses 
may show that existing measures are sufficient to meet reasonable progress goals." !d. Indeed, 
not only is it up to the states to determine how much must be done to ensure reasonable progress, 
but states conceivably could conclude that nothing must be done. There is no provision setting a 
"floor" for reasonable progress. 44 

2. Entergy's proposed approach achieves virtually identical visibility 
benefits as the Proposal for over $2 billion less. 

Entergy is proposing near-term interim controls and the cessation of coal combustion at 
White Bluff by 2028. Entergy also is proposing to meet lower S02 emission rates at all four 
units by 2018, and proposes to install LNB/SOF A at all four units and meet a 30-day rolling 
average NOx emission rate of 1,342.5 lb NOx/hr, within three years after the effective date of the 
final FIP. 45 This combination of controls and lower S02 emission rates will ensure that the Class 
I areas achieve virtually the same reasonable progress as EPA's Proposal but at a cost of over $2 
billion less than the Proposal. See Figures 13 and 14 below, which compare the projected 2018 
haze index at each Arkansas Class I area based on the Ranked Statistical Analysis, to the 

44 While states that opt to implement an emissions trading program or other alternative measure rather than require 
sources to install, operate, and maintain BART are required to demonstrate that this alternative will achieve greater 
reasonable progress than would be achieved through the installation of source-specific BART, 40 C.F.R. 
§ 51.308(e)(2), Entergy is not proposing a BART alternative. Rather, under Entergy's four-unit approach, the NOx 
control measures and lower S02 emission rate proposed for White Bluff would constitute BART for White Bluff 
while the NOx control measures and lower S02 emission rate proposed for Independence are more than sufficient 
for reasonable progress purposes for this planning period. 
45 Entergy's rationale for the proposed NOx rate is discussed in Section III.E. below. 
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deciview improvements projected for the following scenarios ( 1) Entergy' s proposed controls, 
based on the cessation of coal-fired operations at White Bluff (referred to as "WB") and the 
installation of LNB/SOF A and lower S02 emission rate at Independence (referred to as "ISES"); 
and (2) installation of the Proposed FIP controls at all BART sources and Independence. Based 
on Entergy's modeling, the difference in the haze index between the proposed FIP controls and 
Entergy's proposal is 0.05 dv at Caney Creek and 0.07 at Upper Buffalo; differences that are too 
trivial to justify a $2 billion investment at White Bluff and Independence for the installation of 
dry FGD. 
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Figure 13 
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Figure 14 

Uniform Rate of Progress and 201B Projected Progress 
Upper Buffalo Wildernless Area - Ranked Statistical Analysis 
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Entergy's proposed approach with respect to White Bluff and Independence makes sense 
in light of the long-term objectives of the Regional Haze Program, the high capital costs for 
scrubbers, and the significant long-term environmental co-benefits from the cessation of coal
firing at the White Bluff units. Arkansas' Five-Year Progress Report demonstrates that the state 
currently is below the glide path for Caney Creek and Upper Buffalo, and expects to remain so 
through at least 2018. See Section III.C.1 above. Entergy's approach would help ensure that 
Arkansas remains below the glide path throughout the second planning period, and will produce 
very large additional reductions in NOx, S02, and PM heading into the third planning period. 

Ultimately, Entergy's approach would achieve more than 170,000 tons of NOx 
reductions from White Bluff than the proposed FIP would achieve. While scrubbers would 
reduce S02 emissions substantially, the total visibility benefits from ceasing to use coal are at 
least as great. Entergy's approach also would achieve multi-pollutant co-benefits. Prior to 2028, 
S02 and NOx would be reduced, which would result in reductions in ozone and PM2.5 . Starting 
in 2028, Entergy's approach would produce even greater reductions in emissions of S02, NOx 
and PM2.5, as well as achieving reductions in mercury and other hazardous air pollutants, and 
C02/C02e. It would reduce annual greenhouse gas emissions by approximately 11.74 million 
tons per year, a 275 million ton lifetime benefit over EPA's Proposal. Additionally, the 
elimination of coal combustion in 2027 and 2028 would reduce rail and truck traffic, allow for 
the closure of landfills, and reduce water usage, in addition to other environmental benefits. 

3. EPA should adopt RPGs for Arkansas that reflect Entergy's proposal. 

Entergy opposes the RPGs that EPA has proposed for Caney Creek and Upper Buffalo. 
The RPGs reflect the approved portions of Arkansas' Regional Haze SIP, the proposed FIP 
BART controls, and the controls proposed for Independence. 80 Fed. Reg. at 18,997. For all of 
the reasons discussed above in Section III.C, controls at Independence for reasonable progress 
purposes are not justified and including the emissions reductions based on the installation of dry 
FGD and LNB/SOFA at Independence renders EPA's RPGs arbitrary and capricious. EPA 
should recalculate the RPGs based on Entergy' s proposed approach for controlling emissions at 
White Bluff and Independence. 

E. The Proposed NOx Limits For White Bluff And Independence Cannot Be 
Achieved Based On The Plants' Current Operating Conditions. 

The NOx emission limits proposed by Entergy for the units at White Bluff and 
Independence are based on the emission rate for LNB/SOFA of 0.15 lb/MMBtu that Entergy 
proposed in the Revised White Bluff BART Analysis. At the time Entergy submitted the 
Revised White Bluff BART Analysis in October 2013, all four of the coal-fired units at White 
Bluff and Independence were operated as base load units and spent the overwhelming majority 
of their operating time at loads of greater than 50% of unit capacity. Since submitting the 
Revised White Bluff BART Analysis, 46 Entergy transitioned to MISO in December 2013. MISO 
utilizes an economic dispatch model to determine which EGUs within its service territory are 

46 Entergy notes that EPA relied upon the Revised White Bluff BART Analysis to evaluate controls for 
Independence. 
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dispatched to operate and the operating load (MW) for each unit. Initially the MISO operating 
environment resulted in similar unit dispatch schedules for White Bluff and Independence, with 
all four units primarily dispatched as base-load units with some load-following operation. 
However, beginning in December 2014, the units at both White Bluff and Independence began to 
be dispatched primarily as load-following units. Since December 2014, the White Bluff and 
Independence units have been dispatched less frequently and, when dispatched, have spent 
significantly more time at low operating rates ofless than 50% of unit capacity. 

The impact of this change in dispatch of the units can be seen in the following table. The 
data for 2015 (through June 30) reflects a significant increase in the percentage of time that each 
unit is dispatched at less than 50% of operating capacity. Three of the four units have spent 
greater than 40% of their 2015 operating hours at less than 50% of capacity, and the two 
Independence units have spent nearly half of their operating time at less than 50% of capacity. 

WB1 WB2 ISES1 ISES2 

#of Hours % of Operating #of Hours %of Operating #of Hours %of Operating #of Hours % of Operating 

<50% Load Hours <50% Load <50% Load Hours <50% Load <50% Load Hours <50% Load <50% Load Hours <50% Load 

2013 624 7.96% 606 7.95% 797 10.99% 979 11.60% 

2014 959 12.39% 784 10.32% 818 10.39% 1069 13.69% 

2015 (YTD)* 1444 42.84% 681 27.54% 1278 48.03% 1267 49.40% 

* 2015 YTD represents Jan-June 2015 

This change in dispatch coincided with a sharp drop in natural gas prices which can be 
seen in Figure 15 below. This drop in gas prices to near $3 per MMBtu has been sustained since 
December 2014, and Entergy has no reason to expect any significant increase in gas pricing in 
the near future. 

Figure 15 

Henry Hub Natural Gas Spot Price (Dollars per 
Million Btu) 
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This change in dispatch for the units at both White Bluff and Independence is significant 
with regard to NOx emissions as the LNB/SOF A system is designed to operate primarily in the 
range of 50-100% of unit load. Entergy has selected Foster Wheeler as the LNB/SOFA vendor 
for White Bluff and has only been able to obtain a guarantee of less than 0.15 lb/MMBtu for 
operating loads in the range of 50-100% of unit capacity. 47 Since the available emission 
guarantee does not cover unit operation at less than 50% of capacity, Entergy requested a 
memorandum from Foster Wheeler regarding the impact of unit operation at less than 50% 
capacity on NOx emission rates. This memorandum is attached as Exhibit G to these comments. 
Based on input from the LNB/SOF A vendor, Entergy does not believe that the proposed 
emission rate of 0.15 lb/MMBtu is consistently achievable under all operating conditions. Even 
with a 30-day averaging period for the proposed limit, a unit which is frequently dispatched at 
less than 50% of capacity may not be able to achieve compliance. 

This was not perceived as an issue at the time that the Revised White Bluff BART 
Analysis was prepared and submitted to ADEQ by Entergy as, historically and at that time, the 
units were operated almost exclusively as base-load units and spent less than 10% of their 
operating time at less than 50% of unit capacity. In the current dispatch environment, with some 
units spending nearly 50% of their operating time outside of the control range for LNB/SOF A, 
Entergy can no longer be confident that the units will be able to achieve compliance with a limit 
of0.15lb/MMBtu on a 30-day rolling average basis. 

The concern arises from low-load operation during which periods of higher NOx 
emissions, on a lb/MMBtu basis, would not be expected to correspond to an increase in the 
maximum mass emission rate (lb/hr) from the units as any increase in the emission rate on a 
lb/MMBtu basis would be expected to be more than offset by the lower unit operating rate in 
MMBtu/hr to arrive at a mass emission rate (lb/hr). 

To address the potential for a higher NOx emission rate (lb/MMBtu basis) at operating 
rates of less than 50% of unit capacity, Entergy proposes a rolling 30-boiler operating day 
average emission rate of 1,342.5 lb NOx/hr at each coal-fired unit at White Bluff and 
Independence. In the alternative, if EPA believes that a lb/MMBtu limit is necessary for the 
units, Entergy proposes a bifurcated NOx emission limit for each unit at both White Bluff and 
Independence as follows. 

For all unit operation (0-100% of capacity), a limit of 1,342.5 lb NOx/hr, based on a 
rolling 30-boiler operating day average. 

And; 

47 This range is referred to as the "control range" by Foster Wheeler. See Exhibit F, p. 46, for Foster Wheeler's 
emissions guarantee. The load ranges identified in the emissions guarantee equate to 50% to 100% of the White 
Bluff units' operating capacity. Entergy added .01 lb/MMBtu to Foster Wheeler's emissions guarantee to account 
for fluctuations in NOx emissions from the units. Controlled NOx emissions fluctuate during normal boiler 
operation in response to a number of design/operating parameters including, but not necessarily limited to: inlet 
NOx concentrations, boiler load, load changes, particulate matter loading, flue gas temperatures and flue gas 
velocities. A compliance margin above the vendor's emissions guarantee is recommended for establishing an 
enforceable limit to address such fluctuations. 
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For unit operation at 50-100% of capacity, a limit of 0.15 lb NOx/MMBtu, based on a 
rolling 30-boiler operating day average, to include only those hours for which the unit 
was dispatched at 50% or greater of maximum capacity. 

This alternative approach would ensure that the units are operated in compliance with the 
LNB/SOF A design within the control range of 50-100% of capacity while providing Entergy 
with flexibility in demonstrating compliance. The lb/hr limit, which would apply to all operating 
hours, will ensure that the 30-day average emission rates remain below those on which both EPA 
and Entergy relied to project visibility improvements from the proposed NOx emission 
reductions. 

F. The NOx BART Determination For Lake Catherine Unit 4 Should Be No 
Controls. 

1. Visibility Improvement From Controls On Lake Catherine Unit 4 
Cannot Be Reasonably Anticipated. 

EPA has proposed NOx BART controls for Lake Catherine Unit 4 based on the 
installation of burners out of service ("BOOS"). See 80 Fed. Reg. at 18,978. To justify the 
visibility improvement resulting from installation of the proposed controls, EPA relied on the 
CALPUFF dispersion modeling system without assessing the reliability of the model to predict 
very small changes in visibility. In NPCA, the Ninth Circuit concluded that EPA had failed to 
justify that predicted visibility improvements were "reasonably anticipated," as required by the 
Clean Air Act, where the improvements were so insignificant that they were within the 
CALPUFF model's margin of error. NPCA, 788 F.3d 1134, 1146-47. 

On behalf of Entergy, Trinity completed a quantitative analysis to evaluate the margin of 
error in the CALPUFF model for Lake Catherine Unit 4. As part of this analysis, Trinity 
modeled the following three scenarios: 

All BART - Includes all sources subject to BART, modeled using Pre-BART 
representations; 

Pre-BART- Includes only Lake Catherine Unit 4, modeled based on the current 
permit representation; and 

Post-BART- Includes only Lake Catherine Unit 4, modeled using Post-BART 
emission rate and stack parameters. 

Trinity calculated the average difference between modeled values obtained using 
CALPUFF (including the CENRAP background) and IMPROVE monitored values for Caney 
Creek and Upper Buffalo for each of the three modeling scenarios. Trinity compared the 
regional haze design value format of average W20 days visibility for this analysis. Specifically 
the following comparisons were made: 

Modeled vs Measured W20 Days: The W20 days based on IMPROVE 
measurements were selected for each Class I area and compared with the 
CALPUFF results from the corresponding days. 
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Measured vs. Modeled W20 Days: The W20 days based on CALPUFF modeling 
results were selected considering only days when IMPROVE measurements were 
taken. Modeled values were then compared to the IMPROVE measurements 
from the corresponding days. 

Measured and Modeled W20 Days: The W20 days based on IMPROVE 
measurements were selected and compared with the W20 days based on 
CALPUFF modeling disregarding temporal correlation. 

A complete discussion of Trinity's analysis and results is presented in Evaluation of the 
CALPUFF Modeling System Margin of Error for a BART Analysis, Entergy Services, Inc. -Lake 
Catherine Plant, Trinity Consultants (Aug. 4, 2015). ("CALPUFF Margin of Error Report"), 
which is attached as Exhibit H and is hereby incorporated by reference. As demonstrated in the 
CALPUFF Margin of Error Report, the Pre-BART impact from Lake Catherine Unit 4 at Caney 
Creek and Upper Buffalo is inconsequential when compared with the IMPROVE measurements, 
which capture the impact of all other sources, including Lake Catherine, on the Class I areas. 

The proposed NOx BART controls for Lake Catherine Unit 4 will result in visibility 
improvements that are even more inconsequential and cannot accurately be predicted by 
CALPUFF. Based on Trinity's analysis, the minimum calculated margin of error for CALPUFF 
for Lake Catherine Unit 4 is 0.93 dv. The CALPUFF predicted visibility improvement 
associated with EPA's proposed BART controls for Lake Catherine Unit 4 at Caney Creek and 
Upper Buffalo falls within this margin of error. See 80 Fed. Reg. at 18,978, Table 42. As such, 
the visibility improvements at each of these Class I areas associated with the proposed BART 
controls for Unit 4 cannot "reasonably be anticipated." 42 U.S.C. § 7491(g)(2); see NPCA, 788 
F .3d 1134, 1146-4 7. Accordingly, EPA has not adequately demonstrated that it is appropriate to 
require NOx BART controls on Lake Catherine Unit 4. 

2. Source-Specific Controls Should Not Be Imposed On Lake Catherine 
Unit 4. 

If EPA finalizes a determination that Lake Catherine Unit 4 should be subject to NOx 
BART controls, EPA should not impose source-specific NOx controls on Lake Catherine Unit 4 
but should instead find that CSAPR is better than NOx BART in Arkansas for all EGUs, as 
discussed in Section III.A.4 above. Compliance with CSAPR will ensure that NOx emissions 
from Arkansas' EGUs are limited and will improve visibility in Arkansas' Class I areas. 

EPA also had evaluated controls other than BOOS for Lake Catherine Unit 4. See 80 
Fed. Reg. at 18,976-78. Similar to BOOS, however, these controls would result in imperceptible 
visibility improvements in Arkansas' Class I areas. Although Entergy did not evaluate the 
margin of error with respect to the CALPUFF predicted visibility improvement from these other 
controls, EPA had rejected these controls as NOx BART for Lake Catherine Unit 4 based on 
costs and Entergy agrees with EPA's determination that these controls should not be considered 
as NOx BART for Lake Catherine Unit 4. Specifically, Entergy agrees with EPA that the 
incremental cost effectiveness of installing LNB/SOF A at Lake Catherine Unit 4 cannot be 
justified as BART. See id. at 18,978. Similarly, the installation of LNB/SOFA and selective 
non-catalytic reduction ("SNCR") or selective catalytic reduction ("SCR") cannot be justified as 
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BART based on either average cost effectiveness or incremental cost effectiveness. !d. Lake 
Catherine Unit 4 is a peaking unit and operated at only a two percent capacity factor in 2014. 48 

The estimated incremental costs of installation of LNB/SOFA (at $14,246/ton), SNCR (at 
$16,029/ton), and SCR (at $11,767/ton) are simply not warranted for a unit that operates so 
infrequently. See id. at 18,978. Installation of these controls would require a massive capital 
investment and significant operation and maintenance costs that are impracticable for a peaking 
unit. 

G. EPA Improperly Considered The Cumulative Visibility Improvement At All 
Class I Areas. 

EPA's reliance on a "cumulative visibility improvement" metric is arbitrary and 
capricious, and has no basis in law. In assessing the visibility improvements that are predicted to 
be achieved through the installation of proposed controls at White Bluff, Lake Catherine, and 
Independence, EPA totaled the predicted improvements at all affected Class I areas to yield a 
cumulative visibility improvement associated with each facility. See 80 Fed. Reg. at 18,972 
(Tables 34 and 35); 18,974 (Tables 37 and 38); 18,978 (Table 42); 18,994 (Table 64). EPA 
appears to have relied upon the cumulative visibility improvement across the four affected Class 
I areas to support its proposed NOx BART determination for Lake Catherine. 80 Fed. Reg. 
18,978 (where EPA identified the cumulative visibility impact in its rationale for the Lake 
Catherine "Proposed NOx BART Determination"). It is improper for EPA to rely upon the 
cumulative visibility improvement across all affected Class I areas. BART and reasonable 
progress determinations instead should be based on the predicted visibility improvements at 
individual Class I areas. 

The preamble to the BART Guidelines states that the focus of an analysis of visibility 
improvements associated with BART controls is to be on the "nearest Class I area" to the facility 
in question. 70 Fed. Reg. 39,104, 39,170 (July 6, 2005) ("One important element of the 
[modeling] protocol is in establishing the receptors that will be used in the model. The receptors 
that you use should be located in the nearest Class I area with sufficient density to identify the 
likely visibility effects of the source.") (emphasis added). While the Rule allows consideration 
of impacts at other nearby Class I areas, it is for the purpose of "determin(ing) whether effects at 
those areas may be greater than at the nearest Class I area." !d. (emphasis added). Summing 
the predicted visibility improvements at multiple Class I areas does not facilitate a determination 
that effects at more distant Class I areas are more significant than those at the closest Class I 
area. 

In addition to having no basis in EPA's own regulations, the cumulative metric is 
deceptive and provides no information that could be used to assess whether any single Class I 
area would experience perceivable visibility improvements as a result of BART or reasonable 
progress controls. For example, EPA appears to have selected BOOS as NOx BART for Lake 
Catherine in part because it would achieve a cumulative visibility improvement across the four 
affected Class I areas of 1.215 dv. 80 Fed. Reg. at 18,978. But the cumulative metric masks the 

48 Entergy's current resource planning assmnption is that Lake Catherine Unit 4 will be de-activated in mid-2025, 
though no final decision to this effect has yet been made. 
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fact that no individual Class I area would experience any discernible visibility improvement. 
Instead, Mingo would experience a 0.196 dv improvement, Hercules-Glades would experience a 
0.175 dv improvement, Upper Buffalo would experience a 0.248 dv improvement, and Caney 
Creek would experience a 0.596 dv improvement. See id. These are imperceptible levels of 
improvement that do not justify installation of controls.49 The metric therefore equates 
imperceptible visibility "benefits" in different areas with a much larger and indisputably 
discernible visibility improvement in a single area. 

On a practical level, reliance on a cumulative visibility improvement is illogical. 
Deciview improvements at multiple areas cannot be added together to form a meaningful metric. 
As discussed in Section III.C.2 above, a deciview is a logarithmic scale based on the concept that 
one deciview is the minimum change in visibility perceptible to a human observer. Deciviews 
cannot be directly added or subtracted. To add or subtract the haze, one must add or subtract the 
total extinction values and then recalculate the haze index in deciviews. Considering the Class I 
areas addressed in the Proposal are hundreds of kilometers away from each other, particles from 
one Class I area cannot contribute to or improve the light extinction at another Class I area, 
therefore, adding or subtracting light extinction values is not an accurate representation of reality 
and would be illogical. In simple terms, a visitor to a Class I area cannot benefit from any 
visibility improvement that might be occurring at another Class I area. The cumulative metric 
represents an illusory visibility benefit; it is an improvement that cannot be perceived and 
therefore provides no indication of whether the proposed controis wiH contribute to the goai of 
the Regional Haze Program: to reduce human perception of visibility impairment in Class I 
areas. This cumulative visibility metric should be eliminated from any consideration of whether 
proposed controls will result in visibility improvement, including for the Lake Catherine BART 
analysis. 

H. EPA Must Address The Requirements Of Executive Orders 12866 And 
13211. 

EPA claims that the Proposal is not a "significant regulatory action" under Executive 
Order 12866. 80 Fed. Reg. at 18,999. Entergy disagrees. The Proposal's implementation cost to 
EAI alone of over $2 billion exceeds the $100 million threshold for economic significance. "By 
virtue of [the] longstanding Executive Order [12866] applying to significant rules issued under 
the Clean Air Act (as well as other statutes), the Agency must systematically assess the 
regulation's costs and benefits." Michigan v. EPA, 135 S.Ct. at 2715 (Kagan, J. dissenting). 
EPA states that the Proposal is not generally applicable, and therefore not subject to Executive 
Order 12866, because the rule "only proposes source specific requirements for particular, 
identified facilities (six total)." 80 Fed. Reg. at 18,999. However, a count of the number of 
entities regulated under a rule is not indicative of the general applicability or the significance of 
the economic impacts of the rule. Requiring additional controls at power plants initiates a 
cascade of impacts, including changes in the regional distribution of electricity and rates of 
thousands of electricity customers in multiple states. These far-reaching impacts merit 

49 As discussed above in Section III.F .1, EPA did not perform an analysis to confirm that the model predictions are 
not within the model's margin of error and, therefore, EPA has not justified that the predicted visibility 
improvements are "reasonably anticipated." 
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classifying the Proposed FIP as a regulation with general applicability and significant economic 
impact. 

Entergy also disagrees with EPA's conclusion that the Agency is not required to assess 
the energy impacts of the Proposed FIP under Executive Order 13211. 80 Fed. Reg. at 19,000. 
The Proposal will have a significant impact on the supply, distribution, and use of energy. 
Installation of additional controls will require outages at multiple power plants, altering the 
normal supply and distribution of energy. Additionally, the more than $2 billion cost of 
implementing the Proposed FIP will be imposed upon EAI's customers and co-owners, 
impacting energy use as electricity rates climb. 

EPA must prepare a cost/benefit analysis and evaluate the energy impacts of the 
Proposed FIP and issue these analyses for public comment before finalizing the FIP. 

I. Additional Comments. 

Entergy agrees with EPA's proposal that the existing emission limits at the White Bluff 
Auxiliary Boiler satisfy BART for S02 , NOx, and PM. 80 Fed. Reg. at 18,975. 

Entergy agrees that 2009-2011 should be used as the baseline period for NOx for White 
BluffUnits 1 and 2. 80 Fed. Reg. at 18,969. 

If EPA finalizes a source-specific NOx BART limit for Lake Catherine Unit 4, Entergy 
requests that EPA confirm that the unit may continue to conduct monitoring pursuant to 
40 C.P.R. Part 75 Appendix E so long as it qualifies as a peaking unit. In the Proposal, 
EPA appears to have assumed that Unit 4 currently operates "full" NOx CEMS with a 
continuous NOx analyzer pursuant to 40 C.P.R. Part 60. However, because Unit 4 meets 
the definition of a peaking unit under 40 C.P.R. Part 75, and the unit is not subject to any 
NSPS Part 60 standards, Entergy does not currently operate a NOx analyzer for the unit. 
Under Part 75, Unit 4 qualifies as an Appendix E unit, allowing the unit to utilize a NOx 
correlation curve to estimate emissions and only monitor heat input and exhaust 0 2 

concentration. 

Entergy agrees with EPA's conclusion that wet scrubbers do not constitute BART for 
White Bluff and should not be installed at Independence to meet reasonable progress 
requirements. 80 Fed. Reg. at 18,972, 18,993. 

Entergy agrees with EPA that LNB/SOF A/SNCR or LNB/SOF A/SCR cannot be justified 
as BART for White Bluffbased on the incremental cost effectiveness of the controls. 80 
Fed. Reg. at 18,974. 

Entergy disagrees that the proposed regional haze FIP will satisfy the requirements of 
CAA Section 110(a)(2)(D)(i)(II), 80 Fed. Reg. at 18,998, for the reasons explained in 
Entergy' s comments on EPA's proposed disapproval of Arkansas' SIP revision 
addressing interference with other states' programs for visibility protection for the 2006 
revised 24-hour PM2.5 NAAQS. These comments are attached as Exhibit I and are 
hereby incorporated by reference. 
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IV. CONCLUSION 

Entergy appreciates the opportunity to comment on the Proposed FIP. Entergy strongly 
urges EPA to adopt a comprehensive approach to regional haze that would involve the four coal
fired units at Independence and White Bluff, as Entergy as proposed, without requiring 
expensive, unnecessary scrubber technology. Such an approach would ensure superior, long
term visibility benefits than would the Proposed FIP. It also would deliver important non-haze 
environmental benefits, including a dramatic decrease in GHG emissions, large reductions in 
S02 emissions that also contribute to long-range PM2.5 issues, and large reductions in ozone (and 
PM2.5)-forming NOx emissions. Entergy respectfully requests that EPA amend the Proposed FIP 
as described in these comments. 

Respectfully submitted, 

Kelly M. McQueen 
Assistant General Counsel - Environmental (Lead) 
Entergy Services, Inc. 
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ARKANSAS REGIONAL HAZE PROPOSED FIP 

EXECUTIVE SUMMARY 

SL-012913 
Final 

ES-1. 

On April 8, 2015, the U.S. Environmental Protection Agency (EPA) published in the Federal 
Register a proposed rule that would partially approve and partially disapprove specific portions of 
the Arkansas State Implementation Plan (AR SIP) and issue a Federal Implementation Plan (FIP) 
that would regulate a group of Arkansas electric generating units (EGUs). 1 In this rule, EPA 
proposes to require additional S02 emission reductions that would require retrofitting new FGD 
systems on Entergy's White Bluff Station Units 1 and 2 and Entergy's Independence Station 
Units 1 and 2. 

Sargent & Lundy (S&L) was contracted by Entergy to review EPA's proposed cost modifications 
as described in its Technical Support Document entitled, "Technical Support Document for 
EPA's Proposed Action on the Arkansas Regional Haze Federal Implementation Plan," 
hereinafter referred to as "FIP TSD," including one if its appendices, entitled "Appendix A. 
Technical Support Document for the SDA Control Cost Analysis for the Entergy White Bluff and 
Independence Facilities Arkansas Regional Haze Federal Implementation Plant (S02 Cost TSD)," 
hereinafter referred to as "Cost TSD." 

Cost-effectiveness is influenced by tv;o variables: the total annualized cost to retrofit dry FGD 
systems ($/yr) and the corresponding reduction in annual S02 emissions (tons per year "tpy"). 
EPA's approach does not accurately calculate either variable. 

Based on our review, the following items in EPA's analysis were identified to result m 
overstating the tons of so2 removed: 

After defining a baseline S02 emission period ofbetween 2009 and 2013, EPA arbitrarily 
excluded the years with the maximum and minimum annual averages; 
When calculating S02 emission reductions due to FGD retrofits, EPA incorrectly used 
maximum monthly averages for baseline so2 emissions; and 
A controlled S02 limit of 0.06 lb/MMBtu is not a realistic or sustainable value to 
maintain on a long-term basis when considering the normal variation in operation that 
occurs at all coal-fueled facilities. 

In addition, the following items in EPA's analysis were identified to result in understating the 
annualized cost of the dry FGD retrofit: 

EPA subtracted over $23 million in BOP costs for both units because they mistakenly 
believed the equipment to be included in Alstom's scope; 
Because EPA mistakenly removed BOP cost items that should be included in the 
estimate, they over-estimated and misapplied percent reductions to other cost items, 
resulting in cost subtractions of over $7 million for both units; 

1 See 80 Fed. Reg. 18,944 (AprilS, 2015). 
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ES-2. 

EPA removed over $41 million per unit in Owner's Costs despite the fact that these are 
real costs that the Entergy will incur; 
EPA under-estimated cost escalation, and in some cases de-escalated costs, by relying on 
cost indices rather than using vendor pricing information, all of which resulted in under
estimating costs by more than $42 million per unit; 
EPA incorrectly utilized the IPM model, which is not designed to evaluated site-specific 
costs, to verify O&M costs at White Bluff; 
EPA scaled capital costs to a design fuel of 0.68 lb/MMBtu, which when compared to 
operating data, is completely insufficient to ensure compliance with the proposed 
emission limits for nearly half of the time; 
While we agree that O&M costs should be based on 0.68lb/MMBtu, EPA's methodology 
to scale direct O&M costs based on fuel sulfur levels is incorrect and resulted in under
estimating these costs by over $5 million per unit; 
EPA incorrectly scaled indirect O&M costs using fuel sulfur levels, despite these costs 
being estimated as percentages of capital cost, which resulted in under-estimating these 
costs by over $4 million; and 
EPA used a remaining useful life of 30 years, when Entergy is proposing to cease coal
fired operations on these units in 2027 and 2028, resulting in a remaining useful life of 6 
or 7 years. 

As discussed above, S&L' s analysis reveals that EPA overstates the cost-effectiveness ($/ton of 
S02 removed) to retrofit dry FGD systems at White Bluff Units l and 2, which EPA proposes to 
require in its FIP. In its approach, EPA understated the annualized cost of the control systems and 
overstated the tons of S02 that would be removed by its PIP-imposed FGD retrofits. To better 
address EPA's questions on scope and cost items which it did not understand, S&L has prepared 
an updated cost report to clarify and provide further detail around scope items and cost items 
included in the estimate.2 The corrected and updated cost-effectiveness for both White Bluff 
units is greater than $7500/ton, which is clearly not cost effective. 

With respect to EPA's Reasonable Progress Goal (RPG) analysis for S02 controls, EPA did not 
follow its own guidance document when conducting its four factor analysis of Independence. 
EPA failed to consider lower cost options that could reduce S02 emissions at Independence and 
instead concluded that BART-level controls were required to meet RPG. EPA did not prepare 
cost estimates based on design parameters for FGD systems retrofit at Independence, as required 
by their RPG guidance document. EPA did not conduct a dollar-per-deciview analysis, as 
recommended in its RPG document for these analyses to demonstrate the benefit of retrofitting 
dry FGD at Independence accounting for visibility benefits. When applying annualized costs to 
projected visibility improvements the result is over $1.3 billion/ L1dv for Caney Creek and over 
$1.5 billion/L1dv for Upper Buffalo, which is clearly not cost effective. 

2 See S&L Report #012831 ("White Bluff Dry FGD Cost Estimate and Technical Basis") (July 2015). 
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1. INTRODUCTION 

On April 8, 2015, the U.S. Environmental Protection Agency (EPA) published in the Federal 
Register a proposed rule that would partially approve and partially disapprove specific portions of 
the Arkansas State Implementation Plan (AR SIP) and issue a Federal Implementation Plan (FIP) 
that would regulate a group of Arkansas electric generating units (EGUs).3 In this rule, EPA 
proposes to require additional S02 emission reductions that would require retrofitting new FGD 
systems on Entergy's White Bluff Station Units 1 and 2 and Entergy's Independence Station 
Units 1 and 2. 

Sargent & Lundy (S&L) was contracted by Entergy to review EPA's proposed cost modifications 
as described in its Technical Support Document entitled, "Technical Support Document for 
EPA's Proposed Action on the Arkansas Regional Haze Federal Implementation Plan," 
hereinafter referred to as "FIP TSD," including one if its appendices, entitled "Appendix A. 
Technical Support Document for the SDA Control Cost Analysis for the Entergy White Bluff and 
Independence Facilities Arkansas Regional Haze Federal Implementation Plant (S02 Cost TSD)," 
hereinafter referred to as "Cost TSD." 

S&L's experience in the electric po\ver industf'J, as \veil as our experience \vith the Entergy 
facilities makes us uniquely qualified to perform this review. S&L has considerable experience 
with the federal and state environmental regulations affecting power plant operations, as well as 
the specification, evaluation, selection, and implementation of emission control technologies for 
both gas- and coal-fueled utility power facilities, including extensive experience with various 
FGD technologies. For example, since 2000, S&L has provided, or is currently providing, 
engineering services for the implementation of over 40 wet FGD projects, 30 dry FGD projects, 
and 25 dry sorbent injection (DSI) projects, all of which are technologies that are used to control 
S02 emissions. Our first-hand experience with these technologies provides us with a thorough 
understanding of both capital and operating and maintenance (O&M) costs associated with these 
technologies, as well as providing us with a comprehensive understanding of the achievable 
emission rates and limitations of these technologies. 

S&L' s analysis reveals that EPA overstates the cost-effectiveness ($/ton of S02 removed) to 
retrofit dry FGD systems at White BluffUnits 1 and 2, which EPA proposes to require in its FIP. 
Cost-effectiveness is influenced by two variables: the total annualized cost of retrofit dry FGD 
systems ($/yr) and the corresponding reduction in annual S02 emissions (tons per year "tpy"). 
EPA's approach does not accurately calculate either variable. In its approach, EPA understated 
the annualized cost of the control systems and overstated the tons of S02 that would be removed 
by its PIP-imposed FGD retrofits. 

3 See 80 Fed. Reg. 18,944 (AprilS, 2015). 
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2. Comments to the FIP TSD - S02 Emission Reduction Errors 

The majority of S&L's comments are relative to EPA's Cost TSD; however, we note that in its 
FIP TSD, EPA incorrectly estimates both baseline emissions and S02 emission reductions that 
would result from the retrofit of dry FGD systems at White Bluff station. In addition, in 
proposing emission rates for White Bluff station, EPA proposed S02 emission limits that are 
consistent with performance guarantees offered by dry FGD suppliers during initial performance 
testing, not emission rates that are achievable over the 30-year life EPA assumed in its analysis. 
The following sections describe EPA's flawed analysis contained in the PIP TSD. 

2.1 Baseline Emission Rates 

Although baseline emission rates identified in Entergy's original BART analysis4 were calculated 
based on the average annual emission rates from 2001 to 2003, in the PIP TSD, EPA redefines 
baseline emission by using a 3-year average of annual average so2 emissions from the years 
2009 to 2013, excluding the years with the maximum and minimum annual averages.5 

We can find no reason to reject EPA's selection of 2009 to 2013 as the baseline period as it 
represents more recent operation. Ho\vever, the approach used by EP LA).. to exclude the maximum 
and minimum values is entirely arbitrary and EPA does not explain how this approach represents 
a more realistic depiction of anticipated emissions from the existing sources. 

The BART Guidelines state that baseline emissions from existing sources "should represent a 
realistic depiction of anticipated annual emissions for the source."6 In general, for the existing 
sources, facilities should estimate the anticipated annual emissions based upon actual emissions 
from a baseline period.7 However, EPA provides no explanation or analysis to demonstrate that 
the approach taken results in a realistic depiction of anticipated annual emissions from White 
Bluff and Independence. In addition, there is no basis for concluding that EPA's approach of 
excluding actual emissions data more accurately represents the actual operation of the units. 
Finally, to our knowledge, with the exception of EPA's proposed Texas FIP, this approach has 
not been used previously by EPA as a methodology for evaluating baseline emissions in other 
evaluations (and even if EPA had done so, it is not justified here). 

The following table shows a comparison between the baseline emissions as established using 
EPA's approach and baseline emissions calculated as a straight average for various timeframes 
within the 2009-2013 period. 

4 Revised Bart Five Factor Analysis, White Bluff Steam Electric Station, Redfield, Arkansas, October 2013, Trinity 
Consultants. 
5 

See EPA-R06-0AR-2015-0l89-0093-White Bluff R6 cost revisions2.xlsx, under Annual Emissions. 
6 40 CFR Part 51 Appendix Y. -
7 !d. 
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With the exception of White Bluff 1, EPA's approach of eliminating the maximum and minimum 
values results in higher baseline S02 emissions compared to averaging the entire 5-year period. 
In all cases, there is at least one other approach that would result in lower baseline S02 emissions 
compared to EPA's approach. By overestimating the baseline S02 emissions, EPA overstates the 
amount of S02 that would be removed and, thus, overstates the cost-effectiveness of the FGD 
retrofit projects. 

2.2 S02 Emission Reduction 

S02 emission reductions were estimated incorrectly by EPA for White Bluff and Independence. 
For each unit, EPA identified the maximum monthly S02 emission rate in the baseline period of 
2009 to 2013 and then calculated the percent reduction that would be required to achieve a 
controlled emission rate of 0.06 lb/MMBtu. The percent reduction calculated was then multiplied 
by the baseline emission tons to determine the tons of S02 reduced. This methodology is 
incorrect because it assumes the baseline emissions calculated in the previous section are based 
on maximum monthly averages, which are significantly higher than the annual averages actually 
used to calculate baseline emissions. 

The correct way to project the S02 emission reduction is to multiply the outlet emission rate of 
0.06 lb/MMBtu by the average heat input to the boiler (MMBtu/year) from the baseline period. 
For example, the average heat input to White Bluff 1 over the baseline period of 2009 to 2013 
was 55,829,551 MMBtu/year. Multiplying by 0.06 lb/MMBtu and then converting from pounds 
to tons results in estimated so2 emission reductions of 14,264 tons per year, as compared to 
EPA's 14,363. This method has been utilized by S&L on previous BART analyses, and has been 
accepted previously by EPA. 
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Table 2 compares EPA's incorrect methodology to estimate S02 emission reductions at the 
Entergy Units to the more accurate methodology described above of using the 5-year average heat 
input from the baseline period. EPA's methodology overestimated the S02 emission reduction in 
all cases and therefore overstates the cost-effectiveness of the FGD retrofits at each unit. 

2.3 S02 Emission Rate 

EPA proposed S02 emission rates based on the assumption that a retrofit dry FGD will achieve a 
controlled S02 emission rate of 0.06 lb/MMBtu. In our experience, this assumption is unrealistic 
and cannot be sustained on a continuous, long-term basis. In several places, EPA cites the IPM 
dry FGD cost development document, which states: the "[r]ecommended S02 emission floor= 
0.08 lb/MMBtu."8 

EPA's proposal is too stringent to be achievable with the retrofit of an existing unit. A controlled 
S02 limit of 0.06 lb/MMBtu is not a realistic or sustainable value to maintain on a long-term basis 
when considering the normal variation in operation that occurs at all coal-fueled facilities. As 
noted in the IPM dry FGD document, the 0.06 lb/MMBtu emission rate corresponds to the lowest 
available S02 emission guarantees from dry FGD suppliers. Compliance with a vendor's 
guarantee value is typically demonstrated during very short term testing conducted at ideal 
operating conditions. Vendor guarantees do not reflect controlled emission rates that may be 
achievable on a consistent long-term basis as the unit operation varies from design conditions. 

Dry FGD control systems, like all large air pollution control systems, are not steady state control 
systems, and controlled so2 emissions will continually fluctuate in response to changing 
operating parameters. Operating parameters that may affect S02 emissions include the fuel sulfur 
content, boiler load, load changes, flue gas flow rate, and flue gas temperatures, all of which 
continually change during normal operation of the boiler. 

8 Sargent & Llllldy LLC, !PM Model- Updates to Cost and Performance for APC Technologies, SDA FGD Cost 
Development Methodology, March 2013. 
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Furthermore, as shown in Table 3, S&L investigated permit limits for dry FGD projects for Spray 
Dryer Absorber (SDA) projects similar to the dry FGD technology proposed for the White Bluff 
units, and Circulating Dry Scrubber (CDS) technology, which are more efficient dry scrubber 
systems because of increased flue gas and reagent contact through the use of a fluidized bed. As 
indicated, the lowest permit value for all units retrofitting dry FGD systems with averaging 
periods of 30 days was 0.09 lb/MMBtu, and that includes the more efficient CDS dry FGD 
systems. The last unit shown in the table includes the lowest permit limit of any of the dry FGD 
systems listed, but this value still contains the necessary margin because the averaging period is 
much longer (i.e. 12 months), and because the dry FGD system was installed as part of a new 
boiler project, so it was incorporated into the new unit design which inherently minimizes some 
of the design challenges associated with retrofitting, where non-ideal layouts can lead to non
ideal flow distribution inside the absorbers. 

Projecting future emissions using the anticipated control system vendor guarantee (i.e., 0.06 
lb/MMBtu) as EPA did is overly aggressive and provides no margin for normal operating 
conditions or long-term operation. A reasonable margin between the vendor guarantee value or 
design target, and the projected actual long-term achievable emission rate is needed to allow for 
normal fluctuations in the controlled emissions. In S&L's opinion, an operating margin of at 
least 0.02 lb/MMBtu between the vendor guarantee and projected long-term emission rate is 
reasonable. As indicated in Table, using a limit of 0.08 lb/MMBtu to provide the recommended 
margin would still be an aggressive permit limit compared to other dry FGD projects. 

Table 3: S02 Permit Limits for Dry FGD Projects 

0.10 1b/MMBtu 30 day rolling 

0.10 1b/MMBtu 30 day rolling 

0.10 1b/MMBtu 30 day rolling 

0.10 1b/MMBtu 30 day rolling 

0.07 lb/MMBtu 12-

*This unit was a new unit, not a retrofit 

EPA's approach to estimating controlled so2 emtSSlOn rates is incorrect and based on a 
misunderstanding of the actual performance and operation of dry FGD technology. By using this 
approach, EPA is overestimating the tons of S02 removed and thus overstating the cost
effectiveness of the retrofit FGD control systems. 
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3. Comments to the Cost TSD -Annualized Cost Errors 

S&L's remaining comments are focused on EPA's Cost TSD. Our comments follow the same 
organization ofEPA's Cost TSD document and are contained in the following sections. 

3.1 Cost TSD, Section 2- SDA Cost Analysis Methodology 

EPA states that the "Control Cost Manual uses the overnight method of cost estimating, widely 
used in the utility industry.9

" To support this conclusion, EPA references its own characterization 
of the CCM methodology published in the preamble to the Oklahoma Regional Haze FIP. 10 

Using the overnight methodology, EPA removed certain costs from the SDA cost estimate, 
including Owner's costs and interest incurred during the construction period. We disagree that 
the CCM describes an overnight approach to calculating capital costs. The CCM does not once 
define or even mention the overnight methodology as being the basis for estimating costs. Rather, 
the CCM describes a constant dollar approach that annualizes all capital costs and O&M costs (on 
a constant-dollar basis) over the useful life of the project. 

In the Oklahoma rule EPA cited to an Energy Information Administration (EIA) document as 
support for using the overnight cost estimating concept. In fact, EP LA).. stated that "Elil:\. presents all 
of its projected plant costs in terms of overnight costs."11 However, this is a mischaracterization 
of the methodology the EIA uses to develop capital costs for new power generation. The EIA 
document upon which EPA relied includes a clarifying footnote that states: "Starting from 
overnight cost estimates, EIA's electricity modeling explicitly takes account of the time required 
to bring each generating technology online and the costs of financing construction in the period 
before a plant becomes operational." 12 Therefore, EIA cost evaluations take into account 
financing costs, including AFUDC, one of the line items EPA insisted that Entergy remove13 

from the SDA capital cost estimate 

Finally, EPA states that the overnight method is appropriate for BART determinations "because it 
allows different pollution controls equipment to be compared in a meaningful manner." 14 

However, excluding financing costs will bias the cost-effectiveness comparison toward the high
capital options with extended construction periods. Project financing costs such as AFUDC may 
be minimal on projects that do not require significant capital and with short construction periods, 
but can be very significant on projects with large capital costs and extended construction periods. 
Excluding financing costs from the capital cost estimate results in the high-capital cost option 
appearing more cost-effective. Including financing costs allows the analyst to compare projects 
with varying capital requirements and varying construction periods. 

9 
Cost TSD, page I. 

10 !d. 
11 !d. 
12 

EIA, Updated Capital Cost Estimates for Electricity Generation Plants, November 2010, pg. 2. 
13 See August 21, 2013 email from Dayana Medina of EPA Region 6 to Mary Pettyjohn of the Arkansas DEQ. 
14 

Cost TSD, page 1. 
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3.2 Cost TSD Section 2.3- Use of the 2009 Alstom Cost Analysis 

EPA invited Entergy to clarify certain issues associated with Alstom' s 2010 quotation, including 
a misunderstanding regarding the scope of the dry FGD vendor's contract. In S&L Report 
#0 12831 of our comments, we have included a report that explicitly describes the scope of supply 
for the dry FGD vendor as compared to the balance of plant (BOP) scope of work. EPA made 
several incorrect assumptions regarding Alstom's scope that led to incorrect adjustments to the 
BOP cost estimate, as described in Section 3.3 of our comments. Furthermore, EPA's approach 
to escalating the Alstom quotation was incorrect as described in Section 3.5 of our comments. 

3.3 Cost TSD Section 2.4- Use of the S&L Balance of Plant Costs 

EPA mistakenly subtracted BOP costs because they mistakenly believed the equipment to be 
included in Alstom's scope. As described in S&L Report #012831, the reagent handling system, 
which feeds the dry FGD supplier's reagent preparation system were not included in Alstom's 
scope. The "Dry FGD Island" supplied by the dry FGD vendor includes lime day bins, slakers, 
slurry transfer tanks, slurry transfer pumps, slurry storage tanks, and slurry feed pumps. The 
BOP system includes the cost associated with the "Reagent Handling System," which includes a 
rail delivery and unloading system for the lime, new rail spur, renovation of existing rail spur, 
delivery shed building, long-term storage silos, and a pneumatic conveying system to transfer the 
lime reagent from the long-term storage silos to the day bins, which are within the dry FGD 
vendor's scope. 

We agree with EPA's comment that including the NOx control equipment for Units 1 and 2 was 
an oversight and should not be incorporated into the Dry FGD estimates. 

EPA mistakenly subtracted a total of $1,754,000 from the BOP quote because they mistakenly 
believed that all of the ductwork to be in Alstom's scope. The Dry FGD supplier's scope only 
includes ductwork between the dry FGD, the baghouse, and the booster fans. The ductwork to 
supply the flue gas to the SDA and the ductwork from booster fans to the existing chimney are 
within the BOP scope. 

EPA mistakenly deleted a total of $255,000 to paint the Chimney because it did not understand 
this line item. Due to lower temperatures and higher moisture of the flue gas, down wash from the 
gas is more likely to occur and can lead to acid attack of concrete on the chimney shell; therefore, 
the costs to apply an acid resistant coating to the top 50 feet of the existing chimney shell was 
included in the estimate. 

EPA mistakenly removed a total of $390,000 for costs assoc1atmg with replacing and 
recalibrating the Continuous Emission Monitoring Systems (CEMS). The CEMS equipment 
reflected in Entergy's BART analysis was required because the existing CEMS was not capable 
of measuring S02 concentrations in the controlled range with Dry FGD technology. The costs 
included in the original estimate to cover replacement of the existing equipment with new 
equipment rated for the lower S02 concentrations as well as the cost to calibrate and certify these 
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monitors including conducting a Relative Accuracy Test Audit (RAT A) test. 

Based on these comments, we have corrected EPA's cost subtractions in Table 4. 

EPA then adjusted additional cost items in the BOP estimate that were either percentages of the 
equipment, material, and labor costs or were related to equipment, material, and labor costs. EPA 
adjusted these items by applying the % reduction in cost of equipment, material and labor. Since 
EPA mistakenly removed cost items that should be included in the estimate, they over-estimated 
and misapplied percent reduction to the other items. In Table 4, we correct EPA's adjustments to 
remaining Entergy BOP costs by employing EPA's methodology but reducing the percentage 
factors to the values indicated in Table 5. 

EPA excluded a total of $51,733,667 from the estimate, but Tables 4 and 5 show that only 
$20,724,543 was justified because NOx control equipment had been included. Because of EPA's 
misconception as to the scope of work included in the BOP and Alstom estimates, they 
mistakenly concluded that costs were double-counted and removed $31,009,123 (total for both 
units) in costs that should be included. This resulted in EPA overstating the cost-effectiveness to 
retrofit dry FGD systems at White Bluff. 
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Table 5: Adiust tto R Ent BOP Costs (Total for Both Units) 

EPA Cost TSD Reductions 

.t1Vi' Material 

MOBILIZE/DEMOBILIZE @ 1% OF LABOR $0 $0 

MOBILIZE/DEMOBILIZE @ 1% OF LABOR $0 $0 

MOBILIZE/DEMOBILIZE @ 1% OF LABOR $0 $0 

COST DUE TO OVERTIME- 5-10'S $0 $0 

COST DUE TO OVERTIME- 5-10'S $0 $0 

PER DIEM- @ $10 PER HOUR $0 $0 

PER DIEM-@ $10 PER HOUR $0 $0 

SPARE PARTS@ 1% OF EQUIPMENT $0 $0 

SPARE: PARTS@ 1% OF EQUIPMENT $327,060 $0 

FREIGHT@ 5% OF MATERIAL $0 $0 

FREIGHT@ 5% OF MATERIAL $0 $1,413,404 

GENERAL & ADMINISTRATIVE (G&A)@ $0 $0 
5% OF MATERIAL AND LABOR 
GENERAL & ADMINISTRATIVE (G&A)@ $0 $1,413,404 
5% OFMATERIAL AND LABOR 
GENERAL & ADMINISTRATIVE (G&A)@ $0 $0 
5% OF MATERIAL AND LABOR 
PROFIT@ 10% OF MATERIAL AND LABOR $0 $0 

PROFIT@ 10% OF MATERIAL AND LABOR $0 $2,826,809 

PROFIT@ 10% OF MATERIAL AND LABOR $0 $0 

NON CONTRACTOR 11\l)IRECTS $0 $0 

ENGINEERING- BOP $0 $0 

Totals 

Reduction in Remaining BOP Costs 

Excluded BOP Costs from Table 4 

TOTAL BOP Reduction 

*Same methodology used as EPA but percentages applied are from Table 4 
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Labor Total 

$0 $0 

$546,061 $546,061 

$0 $0 

$7,970,183 $7,970,183 

$0 $0 

$7,888,659 $7,888,659 

$0 $0 

$0 $0 

$0 $327,060 

$0 $0 

$0 $1,413,404 

$0 $0 

$2,417,281 $3,830,686 

$1,119,810 $1,119,810 

$0 $0 

$4,833,794 $7,660,602 

$2,240,388 $2,240,388 

$0 $0 

$7,579,481 $7,579,481 

$40,576,333 

$11,905,667 

Exhibit A to EAI Comments 

Corrected Reductions* 

Material Labor Total 

$0 $0 $0 $0 

$0 $0 $656,036 $656,036 

$0 $0 $0 $0 

$0 $0 $9,575,359 $9,575,359 

$0 $0 $0 $0 

$0 $0 $9,477,416 $9,477,416 

$0 $0 $0 $0 

$0 $0 $0 $0 

$400,318 $0 $0 $400,318 

$0 $0 $0 $0 

$0 $1,596,000 $0 $1,596,000 

$0 $0 $0 $0 

$0 $1,596,000 $2,904,116 $4,500,116 

$0 $0 $1,345,337 $1,345,337 

$0 $0 $0 $0 

$0 $3,192,000 $5,807,308 $8,999,308 

$0 $0 $2,691,597 $2,691,597 

$0 $0 $0 $0 

$0 $0 $9,105,970 $9,105,970 

$48,347,457 

. '>Of nn 
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3.4 Cost TSD Section 2.5- Undocumented or Disallowed Cost Items 
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10. 

Owner's Costs include a variety of costs incurred by the owner to support the air pollution control 
project. Owner's Costs are project-specific, but generally include costs incurred by the Owner to 
manage the project, hire and retain staff to support the project, and costs associated with third 
party assistance associated with project development and financing. Owner's Costs typically 
include, but may not necessarily be limited to: 

Site investigations (geotechnical, hydrology, etc.) for project design 
Environmental permitting/approvals 
Insurance during construction 
Site security during construction 
Transmission interconnection (if applicable) 
Fuel interconnection (if applicable) 
Owner's mobilization costs 
Owner's project management and support staff 
Insurance advisor 
Labor relations consultant 
Tax consultant 
Financial advisor 
Legal advisor 
Market consultant 
Community relations/community outreach program. 

Owner's Costs are real costs that the owner will incur during the project and are typically 
included in cost estimates prepared for large air pollution control retrofit projects. In fact, U.S. 
EPA's Coal Quality Environmental Cost (CUECost) model includes Owner's Costs (or "Home 
Office" costs) in its air pollution control system cost estimating workbook and interrelated set of 
spreadsheets. 15 CUECost uses a factor of 10% of the total installed cost to estimate Owner's 
Costs and Engineering Costs for limestone forced oxidation and lime spray dryer control systems. 

To address the items in this section, we included a section in S&L Report #0 12831 that describes 
Entergy's Owner's costs and how they were developed. We believe EPA deleted these Owner's 
costs because EPA did not understand how they were defined and therefore, incorrectly assumed 
that they did not reflect real costs to Entergy. In total, EPA removed $41,7 41,7 43 per unit from 
the original estimate which should be included. Removing these costs resulted in EPA 
overstating the cost-effectiveness to retrofit dry FGD systems at White Bluff and Independence. 
Detailed explanations of these costs are included in S&L Report #0 12831 to help EPA understand 

15 . . . . . 
See, Coal Utlhty Environmental Cost (CUECost) Workbook Development Documentatwn Verswn 5.0, prepared by 

U.S. EPA, September 2009, pages 17 and 34. 
Appendix B, pages B-3 and B-6. 
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3.5 Cost TSD Section 2.6- Escalation 
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We agree with EPA's assertion that the application of escalation is allowed by the CCM. 16 

However, EPA's method of using Chemical Engineering Plant Cost Indices (CEPCI) to escalate 
costs to the year 2013 resulted in severely underestimating the costs associated with escalation. 
CEPCI are sometimes used to estimate escalation by multiplying base costs by the ratio of the 
index for the year costs are to be escalated to the index for the year in which the costs were 
originally generated. For example, EPA used CEPCI from 2009 (521.9) and 2013 (550.8) to 
escalate the FGD costs from a 2009 basis to a 2013 basis. Thus, EPA applied the following 
formula, 550.8/521.9*$247,856,184 to obtain an estimated 2013 FGD cost of$261,581,119 for 
both units. 

Rather than estimating escalation of Alstom's pricing from 2010, S&L (on behalf of Entergy) 
requested updated FGD pricing from Alstom in 2013 17

. We agree with a reference cited in the 
CCM and authored by EPA which states, "At best [cost indices] provide a cloudy mirror. .. there 
is no substitute for current price information obtained from suppliers of those goods and 
services."18 Nothing illustrates EPA's conclusion that cost indices are not to be substituted for 
supplier information better than comparing EPA's escalation rate to the actual escalation rate 
indicated in Alstom's budgetary quotations as shown in Table 6. 

As shown in Table 6, EPA underestimated escalation significantly, resulting in underestimating 
the 2013 dry FGD costs by $36,322,881 (total for both units). In fact, EPA applied CEPCI 
indices in several instances from 2008 that de-escalated costs, resulting in lower costs in 2013 as 
compared to 2008. \Ve note specifically that EPA's cost calculations ignored the updated 2012 
direct annual costs provided by Entergy, and instead included the 2008 costs.19 Table 7 
summarizes how EPA incorrectly estimated escalation in its analysis for White Bluff Unit 1 and 
corrects that by applying an average escalation rate of 4.7% to match the Alstom quotation. We 
note that information from Alstom showed their pricing escalated nearly equivalently for 

16 
See Cost TSD, Section 2.6, page 8 

17 
Updated FGD pricing from Alstom is used as the basis of the 2015 cost estimate documented in S&L Report 

#012831. 
18 

Escalation Indexes for Air Pollution Control Costs, United States Environmental Protection Agency, October 1995, 

f8· 3-4. 
See, EPA-R06-0AR-2015-0l89-0093-White Bluff_R6 cost revisions2.xlsx, tab "Entergy Costs" 
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equipment/material (~4.8%) and for installation (~4.6%). Since the difference was negligible we 
applied the average 4. 7% in the revised costs shown in Table 7. EPA's underestimation of cost 
escalation carried through their analysis and resulted in an incorrect reduction in the cost estimate 
of over $42 million per unit. 

Total Contractor Costs* (2010) $156,974,274 $161,676,662 

Contingency (2010) $20,875,711 $21,501,073 $23,959,697 

Balance of Plant (2008)** $102,085,500 $75,145,724 $115,401,842 

Balance of Plant Indirect Costs (2012) *** $9,768,175 $0 $10,227,279 

Mise Contract Labor (2012) $4,583,719 $0 $4,799,154 

Entergy Internal Costs (2012) $20,076,644 $0 $21,020,246 

{'"'gni-tg] fi.Hl.,.nP.n"P. f?ll1?\ 'I:R 1d.R 'J7F. $0 'I:R 7d.O F.d."i 
~ooyuoo• ~-~y~--~~ ,-~~-~ 

........... ,_.. ....... ,_, ...... ........... ,, '"""' ...... _. 

Total Capital Investment (TCI) $258,323,459 $319,525,752 

Direct Annual Costs (2008) $7,901,369 $7,790,140 $9,941,130 

Indirect Annual Costs 

Overhead (2008) $2,572,707 $2,536,491 $3,236,859 

Administrative Charges@ 2% of 
$5,166,469 $6,390,515 

TCI 

Property Tax@ 1% of TCI $2,583,235 $3,195,258 

Insurance @ 1% of TCI $2,583,235 $3,195,258 

Total Indirect Annual Costs $12,869,429 $16,017,889 

Total Escalation Costs Underestimated by EPA 

**As EPA did, this item BOP costs discussed in Section 3.3 before applying the escalation 
***In the Cost TSD, EPA incorrectly used the 2008 BOP Indirect Costs from the Revised Bart Five Factor Analysis, 
SDA Cost analysis rather than the 2012 I30P Indirect Costs as identified. The differential betvveen the 2008 and 2012 
BOP Indirect Costs ($1 ,035,071) was included in the column for Escalation Costs Omitted by EPA. 

20 
See Cost TSD, Table 5 on page 10 
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3.6 Cost TSD Section 2. 7- Operating and Maintenance (O&M) Costs 
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Although EPA claims in its proposal that it relied on the methods and principals contained within 
the Control Cost Manual in developing its individual control technology cost estimates, in the 
supporting Cost TSD EPA stated that "we can compare Entergy' s O&M costs to those obtained 
through the use of our IPM SDA cost model."21 

The IPM model and the Control Cost Manual provide two entirely different approaches to 
calculating control system capital and O&M costs. IPM is described by EPA as a multi-regional, 
dynamic, deterministic linear programming model used by EPA to analyze system-wide impacts 
of air emissions policies on the U.S. electric power sector in the 48 contiguous states and the 
District of Columbia?2 The model has been used by EPA to analyze impacts associated with 
proposed regulatory programs such as the Clean Air Interstate Rule (CAIR) and Mercury and Air 
Toxics Standard (MATS). The primary purpose of the model is to provide forecasts of least-cost 
capacity expansion, electricity dispatch and emission control strategies for meeting energy 
demand and environmental, transmission, dispatch and reliability constraints. The model 
includes cost modules for various air quality control technologies, and S&L developed the cost 
algorithms used in the IPM model to estimate costs associated with DSI, SDA, and wet FGD 
control systems.23 The IPM model is not referred to in either the Control Cost Manual or the 
BART Guidelines as an acceptable tool to develop site specific capital or O&M cost estimates. 

Cost algorithms in the IPM model were developed based on a statistical evaluation of cost data 
available from various industry publications, and do not take into consideration site-specific cost 
issues.24 The primary purpose of the IPM cost modules is to provide generic order-of-magnitude 
costs for various air quality control technologies that can be applied to the electric power 
generating industry on a system-wide basis, not on an individual unit basis. By necessity, the cost 
algorithms were designed to require minimal site-specific information available from publicly 
available sources. Because of the limited number of site-specific inputs, the IPM cost algorithms 
provide order-of-magnitude control system cost estimates, but they do not provide case-by-case 
project-specific cost estimates meeting the requirements of the BART Guidelines, nor do the IPM 
equations incorporate the cost estimating methodology described in the Control Cost Manual. 

Regarding O&M costs for SDA FGD systems, the IPM model includes the following 
assumptions that are not consistent with a site-specific O&M cost estimates: 

A fixed quantity of additional personnel to operate the equipment 1s included, not 
accounting for site-specific project and staffing needs; 

21 See Cost TSD, Section 2.7, page 9. 
22 See, EPA website: ~~~JillY:1!.!JJI!ill!!Lm~~~lli!::illll2L· 
23 See, e.g., IPM Model- Updates to Cost and Performance for APC Technologies Wet FGD Cost Development 
Methodology, Sargent & Lundy LLC, March 2013. 
24 !d., at page 1. 
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While we agree with the general practice of estimating maintenance material and labor 
costs as percentage of capital costs, the IPM model does not estimate site-specific capital 
costs sufficiently upon which to apply this percentage, and the assumed percentage 
cannot be modified to accommodate project specific requirements; 
The assumptions incorporated in the maintenance material and labor costs are propagated 
into the administrative labor item, and is therefore limited by the same items as the 
previous item; 
Reagent consumption assumes a stoichiometry that cannot be modified to match vendor
supplied guarantees for a specific application; 
Reagent consumption also depends upon a flue gas temperature into the SDA of 300°F 
and cannot be modified to apply site-specific temperatures; 
Reagent consumption also depends upon lime purity, which the IPM model assumes to be 
90% and cannot be modified to match actual reagent supply information; 
The IPM model estimates water consumption based on gas flow and fuel sulfur levels 
instead of performing site-specific calculations using actual fuel properties and operating 
conditions; 
Waste generation is a function of the assumed lime stoichiometry discussed above as well 
as an assumed moisture content of 10% that cannot be modified to match vendor
suppiied mass balances for specific appiications; and 
The SDA flue gas pressure drop estimate included in the IPM model is an average value 
based on flue gas flow rate and sulfur levels instead of performing site-specific 
calculations that consider the actual fuel properties, operating conditions, and actual 
equipment sizing and arrangement. 

EPA's use ofiPM to benchmark O&M costs is thus not an appropriate choice for a unit-specific 
analysis consistent with BART guidelines. By relying on the IPM cost modules to verify dry 
FGD O&M costs, EPA did not adequately evaluate and account for potential project-specific site 
constraints that Entergy would incur to operate the FGD control systems EPA is proposing. In 
addition, using the IPM cost algorithms to calculate FGD control system capital or O&M costs is 
inconsistent with the case-by-case BART cost analysis described in the BART Guidelines for at 
least two reasons. First, the IPM model does not account for unit-specific design and operating 
parameters that can affect control system design and costs, including operating costs. Second, the 
IPM cost equations do not take into consideration site-specific conditions that could affect the 
O&M costs to operate the control system. 

Please see additional comments in the next section of our comments (3.7), addressing EPA's 
adjustment of the O&M cost estimates to account for lower coal sulfur. 

3.7 Cost TSD Section 3.1- Entergy's Coal Sulfur Assumption 

EPA states that an uncontrolled S02 emission rate of 2.0 lb/MMBtu at White Bluff is "far in 
excess of sulfur level of the coals it has historically burned," and concludes, "[t]hus Entergy has 
costed S02 scrubber systems for the White Bluff facility that are overdesigned compared to its 
historical needs." Based on this conclusion, EPA adjusts the capital and O&M costs using a 
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design sulfur level selected by EPA. While we agree with EPA that direct O&M costs be revised 
to 0.68 lb/MMBtu, this sulfur level is completely inadequate for the Dry FGD equipment design 
basis. 

EPA correctly assumes that the 2.0 lb/MMBtu design basis was to preserve fuel flexibility, but 
their conclusions that, "either (l) this higher cost be balanced against its greater so2 reduction 
potential, or (2) that the scrubber system's capability and cost be adjusted down to match the 
facility's historical emissions," are without basis and inconsistent with BART guidelines. 

The S02 emission reduction calculation depends upon the baseline emissions, baseline heat input, 
and the required outlet emission rate (see Section 2.2 of our comments). S02 emission reduction 
does not depend on the fuel sulfur levels selected for FGD system design, neither the BART 
guidelines nor the CCM address evaluating potential future S02 reduction based on design fuels 
as part of the BART analysis or cost estimating methodology. Therefore, EPA's first conclusion 
that the higher costs be balanced against greater so2 reduction potential is inconsistent with 
BART requirements and has no basis. 

Although the BART guidelines and the CCM both account for the development of a design basis, 
there are no specific requirements that air pollution control design be tied to historical operating 
trends. Therefore, EPA's second conclusion that capital costs must be adjusted to match 
historical emissions is arbitrary and without basis. 

Based on its erroneous conclusions, EPA selected a maximum monthly fuel sulfur level of 0.68 
lb/MMBtu as the design basis used to estimate the capital costs. Figure l illustrates why the use 
of White Bluffs maximum monthly fuel sulfur level is completely insufficient. The ability to 
reduce S02 emissions depends critically upon the amount of reagent, or lime that can be added to 
the FGD system. With a 0.68 lb/MMBtu design basis, the reagent preparation and delivery 
equipment would be inadequately sized to add lime when sulfur levels increase beyond that level. 
As shown in Figure l, EPA's design basis would result in emissions above the proposed emission 
rate for almost half of the operating time. This design approach would require limiting fuel sulfur 
levels to below 0.68 lb/MMBtu to ensure continuous compliance. If this is the approach EPA is 
intending, then the cost analysis would need to be revised to incorporate significant additional 
costs associated with fuel purchasing limitations. We did not include any additional O&M costs 
associated with fuel limitations because we believe EPA selected the design basis due to a lack of 
experience rather than intending to place enforceable limits on fuel purchasing at White Bluff 
station. 
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While we believe that the 2008 design basis of 2.0 lb/MMBtu was appropriate at that time based 
on the potential to fire fuels with higher sulfur levels, based on more recent information, Entergy 
now believes that they will not purchase fuels with sulfur levels higher than 1.2 lb/MMBtu. The 
operating data shown in Figure 1 confirms that 1.2 lb/MMBtu would result in a design basis that 
would ensure continued compliance with EPA's proposed FIP emission rates. Therefore, we 
have provided a revised cost estimate based on 1.2 lb/MMBtu. To illustrate the small difference 
in capital costs associated with the revised design basis (1.2 lb/MMBtu versus 0.68 lb/MMBtu), 
S&L has included a sensitivity analysis in S&L Report #0 12831. 

As discussed previously, we agree that it is appropriate to base direct O&M cost estimates on 
0.68 lb/MMBtu fuel sulfur levels to represent average operational costs. However, EPA's 
adjustment factor of 0.5823 applied to direct O&M costs severely underestimated these costs. In 
agreement with EPA's sulfur basis, S&L developed O&M costs for the 0.68 lb/MMBtu operating 
case in S&L Report #0 12831 based on site specific consumption rate estimates and unit costs. 
Our report estimated O&M costs including direct variable and fixed O&M costs to be a total of 
$10,166,000 per unit in the first year. By comparison, EPA's calculation scales direct O&M 
costs of $7,790,140 by 0.5823, resulting in direct O&M costs of $4,536,199 per unit being 

25 Downloaded from EPA's Clean Air Market Database. 
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included in its cost-effectiveness calculation.26 This methodology underestimated direct O&M 
costs by $5,629,801 per unit. 

In addition, EPA applied the same O&M factor of 0.5823 to the indirect annual costs, including 
overhead, administrative charges, property tax and insurance, all of which depend on capital 
cost.27 Therefore, assuming EPA's capital cost scaling methodology for capital cost is correct 
(which we do not believe is the case), then EPA should have applied the 0.9584 factor used to 
correct capital costs to the indirect annual costs. EPA's methodology underestimated indirect 
O&M costs by $4,840,192 per unit. 

3.8 Cost TSD Section 4.1- EPA's Conservatism in Cost Estimating 

EPA lists two assumptions it believes are conservative in its Cost TSD. In one assumption, EPA 
noted that amortization from the 2008 S&L cost analysis was 40 years, but they lowered the 
remaining useful life to 30 years, which increases the cost-effectiveness. EPA's estimate is not 
conservative with regard to equipment life because, as EPA states, they, "typically assume a 30 
year equipment life for scrubbers,"28and the 2008 amortization value from S&L was not intended 
to be used to conduct the BART analysis. Furthermore, as discussed in Section 3.9, the actual 
remaining life of these units is far below what EPA assumed. 

In the second assumption, EPA concludes that two absorber vessels are not required and, thus, a 
7% cost savings that could have been realized was not applied. We do not believe EPA is 
qualified to design dry FGD systems, and therefore not qualified to evaluate the number of 
vessels that are suitable for White Bluff. Dry FGD systems of this type have not been applied to 
units of this size, and the dry FGD supplier quoted three absorber vessels for this application 
based on their expertise. EPA cites no reference where fewer absorber vessels have been 
installed for a unit with an identical design basis, and therefore its assertion that two absorber 
vessels is adequate is arbitrary and without basis. 

3.9 Remaining Useful Life 

EPA states, "With regard to consideration of the remaining useful life of the units, we are not 
aware of any enforceable shutdown date for the Entergy White Bluff Plant, nor did Entergy' s 
evaluation indicate any future planned shutdown.';29 Therefore, EPA utilized 30-years as the 
remaining useful life in its cost-effectiveness calculations. As stated in Entergy's comments to 
the proposed rule, Entergy proposes to cease coal-firing at the White Bluff units between 2027 
and 2028. The proposed rule requires that the FGD controls and White Bluff be operational5 
years after the effective date of the rule. Assuming the effective date of the final rule is one year 
after the comment period closes, then the White BluffFGD's will need to be operating by July of 

26 See, EP A-R06-0AR-20 15-0189-0093-White Bluff R6 cost revisions2.xlsx, tab "Cost-Effectiveness" Cell D4. 
VM -
28 

Cost TSD, Section 4.1 page 16. 
29 

AR FIP TSD, p. 80. 
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2021. Based on the coal-cessation dates of White Bluff Units 1 and 2, the remaining useful life of 
these FGD systems is therefore between 6 and 7 years, instead of30 years used in EPA's analysis. 
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4. Cost TSD Section 5- Inclusion of Independence under Reasonable 
Progress Goals (RPGs) 

EPA included Entergy's Independence Plant in its RPG analysis based on annual emissions from 
the facility. 30 It is beyond the scope of S&L's comments to address the basis upon which EPA 
decided to include Independence in its RPG analysis for Caney Creek and Upper Buffalo. Instead, 
our comments focus on the inconsistencies and errors included in EPA's RPG analysis for the 
Independence station. 

In EPA's RPG analysis for S02 Controls, EPA concluded that the units at White Bluff and 
Independence Stations are similar enough to apply "the total annualized dry FGD and wet FGD 
costs [they] developed for the White Bluff units to the Independence units." 31 EPA then 
calculates the cost-effectiveness to retrofit FGD systems at Independence by adjusting the White 
Bluff cost effectiveness calculations to account for the differences in S02 emissions at 
Independence. This approach is flawed for several reasons. First, this approach includes all of 
the errors in EPA's cost-effectiveness analysis for White Bluff as described in the preceding 
sections, including errors in calculating baseline emissions, errors in calculating emission 
reductions, and errors associated with estimating annualized costs. Second, applying the White 
Bluff annualized costs to Independence is inconsistent with EPA's RPG guidance which requires 
cost estimates based on design parameters be developed for air pollution control systems. 

To determine whether air pollution controls would be required at Independence Units 1 & 2 to 
meet the Reasonable Progress Goals at Caney Creek and Upper Buffalo, EPA conducted an RPG 
four factor analysis. The four factor analysis is described in EPA's RPG Guidance Document, 
and includes an evaluation of: (a) costs of compliance; (b) time necessary for compliance; (c) 
energy and non-air impacts; and (d) the remaining useful life of the source. 32 Regarding the first 
factor listed, costs of compliance, EPA suggests that, for stationary sources, the following steps 
be performed: 

a) Identify the emissions units to be controlled; 

b) Identify the design parameters for emission controls; and 

c) Develop cost estimates based upon those design parameters33 

EPA did not perform steps band c of the RPG compliance cost evaluation. Rather, EPA relied 
upon an EIA database comparison as well as an aerial photo comparison of the two units to 
justify applying the White BluffFGD costs to Independence. The EIA information does not 
contain any information that would be used to set the design basis for either FGD system; 

30 See 80 Fed. Reg. 18,991 (April8, 2015). 
31 

!d., at page 18,992. 
32 See "Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program," U.S. EPA June l, 2007, 

R~ I-3. 
!d., at page 5-l. 
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therefore it cannot be used to conclude the FGD system design at Independence would be 
identical to White Bluff. Furthermore, EPA's use of aerial photos to indicate visual similarities 
between White Bluff and Independence ignores many site-specific factors that cannot be captured 
in a Google Earth image downloaded from the internet. Some of the site-specific factors that EPA 
did not account for by using this approach and which could result in different costs to retrofit 
FGD technology at Independence as compared to White Bluff include: 

EPA proposes the same timeline for compliance for White Bluff and Independence which 
will add significant labor costs due to the amount of skilled labor that would be required 
to construct four FGD systems in the same time period; 
EPA did not review plant operating data, such as flue gas temperatures, which affect flue 
gas volume, potentially requiring different equipment sizing for Independence; 
EPA did not review operating and maintenance practices at Independence, which could 
result in different O&M costs; 
EPA did not assess differences in underground utility interferences that could potentially 
change the equipment arrangement at Independence; 
EPA did not conduct subsurface geotechnical investigations to determine differences in 
soil conditions or distances to reach bedrock that would impact foundation design or 
seismic design requirements; 
EPA did not assess other seismic design requirements such as seismic risk or magnitude 
of potential earthquakes to determine steel design differences that may be required; and 
EPA did not assess differences in wind loads which could impact foundation and 
structural steel design. 

In its guidance document, EPA states, "[fjor additional guidance on applying the cost of 
compliance factor to stationary sources, you may wish to consult the BART guidelines."34 We 
note that, for EPA's RPG analysis for Independence, EPA did not revisit any of the steps required 
as part of a BART analysis; therefore, EPA ignored other lower cost technologies or 
methodologies to reduce S02 emissions at Independence station. EPA's inherent assumption is 
that BART-level S02 reductions are required at Independence to meet the RPGs, but it does not 
adequately support that assumption. EPA modeled visibility impacts of S02 reductions assuming 
FGD systems would be retrofitted at Independence, but they failed to conduct modeling using any 
other technology or methodology that could provide more cost-effective S02 reductions. 

Finally, EPA also states in its RPG guidance document that for, "individual, large scale sources, 
simple cost effectiveness estimates based on a dollar-per-ton calculation may not be as 
meaningful as a dollar-per-deciview calculation."35 EPA's CENRAP modeling showed that the 
cumulative benefit of installing all of the controls proposed in the FIP would result in visibility 
benefits at Caney Creek of only 0.21 dv and at Upper Buffalo of only 0.19 dv. 36 Considering that 

34 
!d., at page 5-l. 

35 
!d., at page 5-2. 

36 
See 80 Fed. Reg. 18,998, Table 67. 
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Independence represents only approximately 36% of the S02 point source emissions and 29% of 
the point source NOx emissions in Arkansas, Entergy estimated the visibility improvement due to 
retrofitting FGD systems at Independence would be approximately 0.08 dv at Caney Creek and 
0.07 dv at Upper Buffalo. Although we do not support EPA's use of the White Bluff cost 
estimates for Independence, we applied the White Bluff costs to retrofit dry FGD and the 
estimated visibility improvement due to retrofitting dry FGD systems at Independence to estimate 
dollar-per-deciview as suggested in EPA's RPG guidance document. Table 8 shows that 
retrofitting dry FGD systems at Independence is clearly not cost effective when considering the 
insignificant visibility improvements. 

Table 8: Dollar-Per-Deciview Reduction for 

$1,334,562,77 

37 
The CENRAP modeling includes S02 and NOx impacts; therefore, the numbers shown likely overestimate the 

visibility improvement based solely on so2 reductions. 
38 

Annualized costs for Retrofitting Dry FGD at White Bluff I and 2 from S&L Report #012831 were used assuming a 
30-year remaining useful life. 
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S&L reviewed the approach EPA takes in its proposed FIP for Arkansas, including EPA's 
determination of costs for retrofit dry FGD scrubbers, and EPA's evaluation of annual S02 

emission reductions. Our analysis identifies several areas where EPA overstates the cost
effectiveness ($/ton of S02 removed) of the dry FGD retrofits that EPA would require in its FIP. 
As discussed in this analysis, cost-effectiveness is influenced by two variables: the total 
annualized cost to retrofit FGD controls ($/yr) and the corresponding reduction in annual S02 

emissions (tons per year "tpy"). EPA's approach does not accurately calculate either variable. 
Table 9 shows how the approach EPA took understated the annualized cost of the control systems 
and the adjustments S&L made to correct EPA's errors. 

Table 9: Adjustments to EPA's Annualized Cost for a Single Unit at White Bluff 

Item 
Total Capital Annualized Cost 
Investment 

EPAFIP $247,537,295 $31,981,230 

Corrected BOP Cost Exclusions $263,041,857 $33,230,898 

Corrected Owner's Cost Exclusions $304,783,600 $36,595,282 

Corrected Escalation $347,391,147 $40,029,450 

Corrected Operating Costs $347,391,147 $50,499,444 

Remaining Useful Lifetime Adjustment 
. 

$347,391,147 
$86,975,068 to 

2015 Estimate (S&L Report #012831) * $536,185,000 
$109,681,936 to 

proposes to cease to use 
are shown as a range based on a remaining useful life of 6 or 7 years. 

In addition, Table 10 shows how EPA's approach overstated the tons of S02 that would be 
removed by its PIP-imposed dry FGD and the adjustments S&L made to correct EPA's mistakes. 

Table 10: Adjustments to EPA's S02 Emission Reductions 

Item 

EPAFIP 

Corrected Baseline Emission Calculation 

Corrected S02 Emission Reduction Calculation 
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EPA's errors resulted in severely overstating the cost-effectiveness to retrofit dry FGD systems at 
White Bluff 1 and 2 (and then by extension in its reasonable progress analysis for Independence 1 
and 2). Table 11 summarizes how EPA's errors systematically underestimated cost and 
overstated the cost-effectiveness to install these dry FGD systems. As Table 11 indicates when 
the errors are corrected and updated costs incorporated, retrofitting dry FGD systems at these 
units is clearly not cost-effective. 

Table 11: Summary Cost-Effectiveness Impacts 

Item 

EPA's Cost Effectiveness 
Corrected Baseline Emission Calculation 

Corrected S02 Emission Reduction Calculation 

Corrected BOP Cost Exclusions 

Corrected Owner's Cost Exclusions 

Corrected Escalation 

Conected Operating Cost 

Corrected Remaining Useful Life* 

2015 Estimate (S&L Report #012831) * 

proposes to cease to use 

$2,227 

$2,210 

$2,242 

$2,330 

$2,566 

$2,806 

$3,540 

$6,097 to $6,687 

$7,689 to $8,599 

effectiveness values are shown as a range based on a remaining useful life of 6 or 7 years. 

$2,101 

$2,188 

$2,228 

$2,315 

$2,550 

$2,789 

$3,518 

2 

$6,060 to $6,646 

$7,642 to $8,546 

With respect to EPA's RPG analysis for S02 controls, EPA did not follow its own guidance 
document when conducting its four factor analysis of Independence. EPA failed to consider 
lower cost options that could reduce S02 emissions at Independence and instead concluded that 
BART-level controls were required to meet RPG. EPA did not prepare cost estimates based on 
design parameters for FGD systems retrofit at Independence, as required by their RPG guidance 
document. EPA did not conduct a dollar-per-deciview analysis, as recommended in its RPG 
document foi these analyses, to demonstrate the benefit of retrofitting dry FGD at Independence 
accounting for visibility benefits. When applying annualized costs to projected visibility 
improvements the result is over $1.3 billion/Adv for Caney Creek and over $1.5 billion/Adv for 
Upper Buffalo, which is clearly not cost effective. 
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